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THE   UNITED    fTATXl. 


Continued  from  Yolame  Nineteen. 


JenniI^gs  vs.  Merbill  and  others.  ^ 

A  eontnct  of  nle  by  a  faeiar  or  agent,  entrnsted  with  goodi  for  the  pnrpoee  of 
ade,  ii  valid,  and  will  |ivotect  a  pnrchaBer  againat  the  prindpiUf  although  no  mo- 
ney ia  advanced,  or  negotiable  instrument  or  other  obligation  given  at  the  time  of 
the  contract;  it  is  enoagh  if  an  obligation  be  snbeequenUy  entered  into  on  thi 
faith  qf  the  agUraet,  at  any  time  whilst  it  remains  unrescinded :  It  was  accord- 
ingly held  in  this  case,  that  tlft  subseqaent  entUfrsemefitB  of  promissoxy  notes,  and 
in  anticipation  of  which  the  property  was  transferred,  gave  eflfoct  to  the  contract. 

Error  from  the  superior  court  of  the  city  of  New-York. 
This  was  an  action  of  trespass^  for  taking  and  carrying  away  a 
qmntity  of  merchandize,  sent  by  the  plaintiff,  residing  in  Phila- 
delphia, to  a  mercantile  firm  in  New- York,  transacting  business 
Under  the  name  of  Butler  &  Co.  to  be  sold  on  commission.  On 
the  9th  October,  1834,  Butler  &  Co.  put  into  the  hands  of  two 
of  the  defendants,  transacting  business  in  Jfew-York,  under  the 
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Jennings  v.  Merrill. 


name  of  MerrVl  ^  Bowen^  an  inyoicft  of  goods  received  from  thei 
plaintiff,  amounting  to  |3135 ;  19,  with  a  noteattaohed,  that  they 
conridered  the  good«es  the  property  of  Merril!  &  Bowen  to  be 
removed  at  their  pleasur^.  Tke  goods  were  then  in  the  store  of 
Butler  &  Co..  The  invoice  was  delivered  to^Merrill  &  Bowen,. 
to  secure  thwn  for  endorsements  to  he  made  on  the  faith  of  ity 
upon  the  paper  of  Butler  $*  Co.,  to  about  the  amount  of  $2,500,. 
hi  the  same  should  be  vmnted  'by^he  latter  fvfm  in  making  pur- 
chases.  In'the  latter  part  of  the  month  of  October,  1834,  M^^ 
*  rill  &  Bowen  endorsed  two  notes  for  Butler  &  Co.,  amounting 
together  to  $2301  «33,  which  they  were  subsequently  obliged  to 
pay.  These  notes  were  dated  on  the  23d  and  28th  October.  The 
membtf s  of  the  firm  of  Butler  &  Co.  having  absconded^  Merrill 
&  Bowen  on  the  20th  December^  1834,  took  possession  of  the 
goods  specified  in  the  invoice,  and  nine  days  thereafter,  this  suit 
was  commenced.  I'he  chief  justice  of  the  superior  court  6I^rged 
the  jury,  that  if  they  should  find  that  the  endorsements  of  Merrily 
&  Bowen  were  given  tmder  the  contract  between  them  and  But- 
ler &  Co.,  relative  to  the  property  in  question,  and  upon  the  faith 
thereof  J  that  the  defendants  were  entitled  to  a  verdict.  The  coun- 
sel for  the  plaintiff  excepted  to  the  charge,  and  the  jury  found  a 
verdict  for  the  defendants.  Judgment  havjpg  been  entered  on 
such  vefdict,  the  plaintiff  sued  out  a  writ  of  error. 

D.  Qrdham^  for  the  plaintiff  in  error,  insisted  that  the  con- 
tract between  Butler  &  Co.,  and  Merrill  &  Bowen  w\s  not  vaHd 
within  the  meaning  of  the  statute,  Sessio%  Laws  of  1 AO,  p,  203; 
that  to  render  a  contract  of  a  factor^  entrusted  with  the  posses- 
sion of  merchandise  for  the  purpose  of  sale,  obligatory  upon  his 
principaly  it  should  be  shown  that  the  case  came  strictly  within 
the  terms  of  the  statute ;  that  the  sale  or  disposition  of  the  pro- 
perty was  for  m^oney  advanced^  or  for  a  negotiable  instrument y  or  . 
other  obligation  given  by  the  person  to  whom  the  goods  were  * 
transferred  ai  the  time  of  the  contract.  Here  was  neither  :  at 
the  time  of  the  contract  there  was  no  money  advanced,  nor  was 
any  instrument  or  obligation  given  by  the  party  to  whom  the. 
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goods  were  transferred.  A  transfer  in  anticipatitffe  of  fviur^  en^ 
dorsements  to  be  made^  is  not  witbin  the  meaning  of  the  statute. 
The  act  of  1830,  is  a  copy  of  the  British  statute ;  Hammondfs 
Prin.  and  Agent ^  203.  And  he  contended,  that  according  to  the 
adjudications  under  that  statute,  the  transfer  in  this  case  should 
cot  be  supported,  and  referred  to  the  book  last  cited,  from  page 
417  to  423. 

G.  C.  Goddardy  for  the  defendant. 

By  the  Courty  Nklsok,  C.  J.  This  case  turns  upon  the  true 
construction  of  the  3d  section  of  the  act  of  1830,  which  provides 
that  '^  Gferj  factor  or  other  agent  entrusted  with  the  possession 
of  any  bill  of  lading,  &c.,  or  who  shall  be  entrusted  with  the 
possession  of  merchandize,  for  the  purpose  of  salej  or  as  a  secu- 
rity for  any  advance  to  be  made  or  obtained  thereon,  shall  be 
deemed  the  true  owner  thereof,  so  far  as  to  give  validity  to  any 
contract  made  by  such  agent  with  any  other  person,  for  sale  or 
disposition  of  the  whole  or  any  part  of  such  merchandize,  for  any 
money  advanced,  or  negotiable  instrument,  or  other  obligation 
4n  toritingy  given  by  such  other  person  upon  the  faith  thereof, ^^ 

The  agreement  in  anticipation  of  future  endorsements,  was,  no 
doubt,  inoperative  under  the  statute,  ^11  the  liability-  was  actu* 
ally  assumed ;  but  after  that  we  perceive  no  substantial  reason 
against  giving  to  it  full  eflFect.  When  the  liability  of  Merrill  & 
Bowen  was  assumed,  the  contract  was  unrescinded  and  existing, 
and  the  j«ry  have  found  the  endorsements  were  made  upon  the 
faith  of  it.  There  is  nothing  in  the  statute  requiring  that  the 
contract  should  be  made  at  the  point  of  time  the  money  is  advan* 
ced,  or  the  negotiable  instrument,  or  other  obligation  in  writing 
given — all  it  exacts  is  that  one  or  the  other  should  take  place 
upon  the  faith  of  it.  There  must  be  a  contract  of  sale  or  pledge 
existing  at  the  time  of  the  advance  or  obligation  entered  into^  but 
it  may  have  been  previously  arranged,  and  if  open  and  unrescin- 
ded, is  as  binding  and  operative  under  the  statute,  as  if  then  made. 

Judgment  affirmed. 
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The  People,  on  the  relation  of  Benton,  vs.  Yail. 

On  an  inforffiation  in  the  nature  of  a  quo  warranto,  where  the  relator  and  the  de- 
fendant were  opposing  candidates  for  tha  office  of  eoiinty  derk,  the  defendant 
being  in  nnder  a  formes  election,  and  haying  received  a  certificate  of  re-election 
from  the  county  canyassers :  It  was  hsld,  that  on  the  trial  of  the  issue  Joined 
between  the  parties,  it  was  competent  to  the  relator  to  prove  that  in  the  return 
of  (he  canvassers  of  one  of  the  towns  of  the  county,  a  mistake  had  occurred  in 
otnitHng  to  state  the  number  of  votes  given  for  each  candidate;  and  such  proof 
having  been  given,  wliereby  it  appeared  that  the  relator  and  not  the  defendant 
wair  elected  by  the  greatest  numb  er  of  votes,  it  irat  adjudged  by  this  court,  not- 
withstanding  the  certificate  of  the  comity  canvassers,  that  the  rector  was  At/y 

It  was  ftarther  held,  that  the  infonnatioa  was  regularly  filed  on  the  tixth  day  of  Jon- 
vary,  notwithstanding  tl^t  the  defendant  was  lawfully  holding  over  in  consequence 
of  the  relator  not  having  received  a  certifieate  of  eleotion. 

Information,  in  the  nature  of  a  quo  warranto  against  the  de- 
fendant for  exercising  the  office  of  clerk  of  the  county  of  Orangey 
averring  that  the  relator  is  rightfully  entitled  to  the  office.  The 
information  was  filed,  January  6th,  1838.  The  cause  was  tried 
before  the  Hon.  Charles  H.  Ruggles,  one  of  the  circuit  judges, 
at  the  Orange  Circuit,  in  April,  1838,  when  the  jury  found  a 
special  verdict.  From  the  verdict  and  the  stipulations  of  the 
parties,  the  following  facts  appear :  At  the  fall  election,  in 
1834,  the  defendant  was  elected  clerk  of  the  county  of  Orange^ 
for  the  term  of  three  years  from  the  1st  day  of  January,  1835 ; 
and  on  the  said  1st  day  of  January,  he  entered  upon  the  discharge 
of  his  duties,  and  has  ever  since  exercised  the  office.  The 
defendant  was  a  candidate  for  re-election  in  the  fall  of  1837, 
and  the  relator  was  an  opposing  candidate  ;  the  board  of  county 
canvassers  determined  that  the  defendant  was  elected,  he  having 
received  2724  votes,  and  the  relator  2706  votes ;  and  they  certified 
that  592  votes  were  given  for  the  office  of  clerk  in  the  town  of 
Monroe,  but  that  it  was  not  mentioned  in  the  tovm  canvass  for 
whom  they  were  given.  It  was  also  proved,  subject  to  an  ob- 
jection from  the  defendant  as  to  the  competency  of  the  evidence, 
that  of  the  592  votes  in  the  town  of  Monroe^  for  the  office  of  clerk, 
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323  were  given  for  the  relator,  and  269  for  the  defendant — ^that 
the  votes  were  so  canvassed  by  the  town  canvassers,  but  that  in 
making  their  certificate,  after  stating  the  whole  number  of  votes 
given  for  tie  office  of  clerk,  ttey  omitted  to  state  how  many  were 
given  for  each  candidate.  If  these  votes  had  been  allowed,  the 
relator  would  have  been  elected  by  a  majority  of  36  votes,  but 
being  rejected  by  the  county  canvassers,  the  defendant  had  a 
majority  of  18  votes.  The  canvass  in  the  town  of  Monroe  w«» 
completed,  and  the  certificates  made  on  the  8th  of  November. 
At  the  meeting  of  the  county  canvassers  on  the  14th  of  that 
month,  the  supervisor  of  Monroe  discovered  the  omission  in  the 
certificate  for  his  town,  and  on  the  adjournment  of  the  county 
board  to  the  next  day,  he  immediately  returned  home,  and  at  a 
meeting  of  three  out  of  five  of  the  inspectors  who  presided  at  the 
town  election,  an  addition  was  made  to  the  original  certificate, 
stating  the  true  number  of  votes  given  to  each  of  the  candidates. 
This  was  made,  signed  by  the  three  Inspectors,  and  dated  the 
14th  November.  At  the  meeting  of  the  county  board  the  next 
day,  the  supervisor  of  Monroe  again  appeared,  and  presented  the 
amended  certificate :  the  board  received  so  much  of  the  cectifi-^ 
cate  as  was  made  on  the  8th  November,  rejected  the  addition 
made  on  the  14th,  and  determined  that  the  defendant  was  elected. 
On  the  1st  January,  1838,  the  relator  took,  subscribed  and  filed  the 
proper  oath,  and  demanded  the  possession  of  the  office.  On  the 
6th  January,  the  information  was  filed,  and  on  the  15th  of  that 
month  the  defendant  took  the  oath  of  office. 

J.  JR.  Van  Duzer  4r  H.  G.  Wisner^  for  the  people. 
J.  W.  Broumj  for  the  defendant. 

By  the  Couri^  Bronson,  J.  The  certificate  of  the  board  of 
county  canvassers  that  the  defendant  was  elected  clerk,  was  suffi- 
cient evidence  of  that  fact.  1  JR.  S.  118,  s.  17.  But,  I  think, 
both  upon  principle  and  authority,  that  it  was  not  conclusive. 
The  same  objection  that  is  made  by  the  defendant  in  this  case, 
was  strenuously  urged  by  counsel  in  JTie  People  v.  Van  Slycky 


14  CASES  IN  THE  SUPREME  COURT. 

Th«  PaopU  cr.  Tail. 

■ 

4  Coweny  297,  and  "was  then  expressly  overruled.  In  T%e  People 
Y,  Fergusimy  8  Cawenj  102,  it  was  held,  notwithstanding  the 
determination  of  the  canrassers  in  favor  of  the  defendant,  that 
the  court  and  jury  could  look  beyond  the  ballot  boxes,  and  en* 
quire  whether  votes  given  for  H.  F.  Yates  were  not  intended  by 
the  electors  for  the  relator  Henry  F.  Yates.  The  decision  of 
the  canvassers  was  conclusive  in  every  form  in  which  the  ques- 
ti(Ai  could  arise,  except  that  of  a  direct  proceeding  by  quo  war- 
ranto  to  try  the  right,  'The  People  v.  Jones ^  17  Wendell ^^  81. 
But  to  hold  it  conclusive  in  this  proceeding,  would  be  nothing: 
less  than  saying,  that  the  will  of  the  electors,  plainly  expressed 
in  the  forms  prescribed  by  law,  may  be  utterly  defeated  by  the 
negligence,  mistake  or  fraud  of  those  who  are  appointed  to 
register  the  results  of  an  election.  There  is  no  groimd  in  this  case 
for  imputing  any  intentional  vrrong  either  to  the  town  inspectors^ 
or  the  board  of  county  canvassers.  But  if  we  camiot  look  beyond 
the  certificate,  for  the  purpose  of  correcting  an  error  produced 
by  negligence  or  mistake,  we  cannot  interfere  in  a  case  of  fraudu* 
lent  misconduct  on  the  part  of  the  board  of  canvassers.  In  those 
legislative  bodies,  which  have  the  power  to  judge  of  their  owa 
members,  it  is  the  settled  practice,  when  the  right  of  the 
sitting  member  is  called  in  question,  to  look  beyond  the  certificate 
of  the  returning  officer ;  and  I  think  a  court  and  jury,  withr 
better  means  of  arriving  at  truth,,  may  pursue  the  same  course. 
When  the  town  inspectors  have  completed  their  canvass  and 
statement,  and  the  poll  lists  and  ballots  have  been  destroyed,  the 
statute  declares,  that  the  board  of  inspectors  shall  be  dissolved. 
1  R.  S.  138,  «.  51.  There  is,  perhaps  some  diffici^lty  in  saying 
that  the  board  of  inspectors  in  Monroe^  was  legally  assembled  on 
the  14th  November,  when  the  addition  was  made  to  the  original 
statement  of  the  votes  given  in  that  town.  But  it  is  not  neces- 
sary to  examine  that  question.  Conceding  that  the  county  can- 
vassers decided  correctly  on  the  facts  before  them,  I  think  we 
are  bound  in  this  proceeding  to  go  back  to  the  town  canvass, 
and  rectify  the  error  in  the  statement  of  the  inspectors.  We  are. 
npt  called  upon  to  say,  that  every  possible  question  which  may 
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•arise  under  the  election  laws^  can  be  reviewed  in  tkis  form.  In 
this  caae,  the  votes  in  Monroe  were  regularly  canvassed,  and  the 
inspectors  set  down  on  what  thej  called  a  canvass  sheet,  the 
« umber  of  votes  given  to  each  of  the  candidates  for  the  office  of 
-clerk.  But  im  making  their  official  statement,  after  stating  the 
whole  number  of  votes,  thej  omitted  by  mistake  to  add  how 
many  were  given  to  each  of  the  persons  voted  for  by  the  elec- 
tors. There  is  ne  dispute  about  the  facts ;  and  if  the  court  ean 
«ver  look  beyond  the  certificate  of  the  returning  officers,  we  cer* 
:tainly  must  do  so  in  this  instance. 

If  the  votes  in  Monroe  are  added  to  those  given  in  the  other 
towns  of  the  county,  the  relator  was  duly  elected  clerk,  for  thie 
term  of  three  years  from  the  1st  ot  January,  1838. 

But  there  is  still  a  difficulty  of  some  importance  in  this  case. 

TThe  defendant  was  an  incumbent  of  the  office  at  the  time  of  the 

election  in  1837,  and  although  his  original  term  expired  with 

that  year,  he  might  fltill  continue  to  discharge  Uie  duties  of  the 

-office  until  a  successor  should  be  duly  qualified.     I  ILS.  117,  t. 

10.    As  the  relator  had  hx\ed  to  obtain  from  the  proper  officers 

a  certificate  of  his  election,  there  was  no  evidence  upon  which 

the  defendant  was  bound  to  surrender  the  office.    It  is  then  said, 

that  the  defendsAt  was  in  the  rightAil  exercise  ot  the  office  on 

the  6th  January,  1838,  when  the  information  was  filed,  and  con- 

-seqoently  that  this  proceeding  cannot  be  maintained.     Although 

there  is  force  in  this  reasonings  especially  as  the  defendant  may 

be  subjected  to  costs  and  damages,  should  the  judgment  be  against 

Jum,.2  R.  S.  583,  §  34,  38,  p.  585,  ^  48;  yet  I  think  the 

argument  proves  too  much.    If  the  relatot  could  not  take  the 

necessary  legal  measures  for  asserting  his  title  on  the  6th  Jan^ 

iiary,  he  could  never  do  it,  and  the  defendant  might  continue  to 

hold  until  the  next  triennial  election,  and  thus  defeat  the  relator 

•altogether. 

It  is  said  that  the  information  should  not  have  been  filed  until 
after  the  15  days  had  elapsed  for  taking  the  oath  of  office.  1 
R.  S.  119,  ^  21.  How  would  the  case  have  tstood  then  1  Had 
the  defendant  neglected  to  take  the  oath  within  the  16  days,  his 
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title  to  the  office,  so  far  as  relates  to  the  election  of  1837,  would 
hare  been  at  an  end.  1  R.  S.  122,  §  34.  7%e  People  v.  J<mes^ 
17  Wendell,  81.  But  his  right  to  hold  over  until  a  successor 
was  duly  qualified,  would  still  remain.  This  was  an  office  which 
ought  not  to  be  left  vacant,  and  the  relator  could  only  enter 
after  obtaining  the  judgment  of  this  court  in  his  favor.  2  R.  S. 
582,  §  32.  Had  the  filing  of  the  information  been  delayed  until 
the  fifteen  days  had  elapsed,  and  the  defendant  had  n^lected  to 
take  the  oath  within  that  time,  the  argument  that  he  was  in  the 
rightful  exercise  of  the  office,  would  then  have  been  just  as 
cogent  as  it  is  now  ;  and  I  repeat,  that  it  proves  too  much.  It 
amounts  to  nothing  less  than  saying,  that  although  the  relator 
has  a  perfect  title  to  the  office,  the  means  of  enforcing  it  have 
not  been  provided  by  law. 

The  defendant  did  in  fact  take  the  oath  of  office  on  the  15th 
of  January,  and  from  that  time  he  held  under  the  election  of 
1837.  Had  the  information  been  filed  after  that  day,  it  would 
still  have  been  true  that  the  defendant  was  in  the  rightful  exer- 
cise of  the  office.  He  was  in  under  lawful  authority,  and  there 
was  only  one  mode  in  which  the  relator,  or  any  one  else,  could 
question  l^is  title.  This  brings  us  to  what  I  think  the  true  solu- 
tion of  the  supposed  difficulty.  This  is  a  proceeding  in  which 
the  right  to  an  office  may  be  tried.  The  information  will  lie  not 
only  where  the  defendant  has  obtruded  into  the  place  without  any 
color  of  right,  but  where  he  has  entered  under  competent  legal 
authority.  It  reaches  beyond  those  evidences  of  title  which  are 
conclusive  for  every  other  purpose,  and  enquires  into  and  ascer- 
tains the  abstract  question  of  right. 

It  was  conceded  on  the  argument,  that  the  defendant  has  acted 
in  perfect  good  faith  in  retaining  the  office.  Whether  under  such 
circumstances  he  can  be  subjected  to  the  payment  of  damages, 
should  they  be  claimed,  is  a  question  which  we  are  not  now  called 
upon  to  decide.  Should  the  right  of  the  relator  to  recoyer  dama- 
ges be  the  necessary  consequence  of  our  judgment,  cases  of  this 
description  may  call  for  some  new  legislation.  But  on  the  pre- 
sent occasion  we  have  nothing  to  do  with  consequences. 
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Our  office  is  discharged  when  we  pronounce  judgment  upon 
the  matter  of  right.  The  relator  was  duly  elected,  and  is  entitled 
to  the  office. 

Judgment  for  the  People. 


Oregort  vs.  Thomas. 

Notice  of  the  exiitence  of  an  unpaid  prior  moitgti^e  of  p«nonaI  property^  destroys 
the  preference  which  a  second  mortgaf^ee  would  otherwise  be  entitled  to  claim  in 
consequence  of  possession  not  acompany  ing  the  flrtt  transfer,  and  by  reason  of  the 
omission  of  the  i&rst  mortgagee  to  r^fiU  his  mortgage  within  the  period  prescribed 

.  by  statute. 

A  second  mortgage  for  the  same  debt  does  not  extinguish  the  first;  to  render  the 
second  security  a  bar  to  the  first,  there  must  be  a  r€Ua$$  express^  or  at  least  im- 
plied Irom  a  eovmumi  not  to  tus. 

Error  from  the  Albany  mayor's  court.  This  was  an  action 
of  trover  brought  by  Thomas  against  Gregory,  for  a  coach  and 
harness  taken  possession  of  by  the  defendant  in  September,  1835. 
The  plaintiff  claimed  the  property  under  a  mortgage  executed 
to  him  by  John  Wyman^  bearing  date  and  filed  in  the  register's 
office  of  the  city  of  New- York,  on  the  12th  September,  1834. 
The  defendant  justified  the  taking  possession  of  the  property 
under  a  mortgage  of  the  same,  executed  to  him  by  Wymanj  on 
the  19th  of  June,  1834,  which  was  filed  in  the  re^ster's  office  in 
New-York  on  the  28th  of  June,  1834,  and  was  conditioned  for 
the  payment  of  $350,  with  interest,  in  weekly  instalments  of 
ten  dollars  each.  In  March,  1836,  the  defendant  by  his  agent, 
called  on  Wyman,  who  during  all  the  time  since  the  date  of  the 
defendant's  mortgage,  had  remained  in  possession  of  the  coach  and 
harness,  to  take  possession  of  the  same  in  foreclosure  of  the  mort- 
gage. It  was  then  agreed  between  such  agent  and  Wyman,  that 
day  of  payment  should  be  extended  to  Wyman,  upon  his  exe- 
cuting to  the  defendant  a  new  mortgage  of  the  same  and  other 
property.  In  pursuance  of  such  arrangement,  a  mortgage  was 
executed  on  the  I8th  May,  1835,  conditioned* for  the  payment 
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of  $390.96,  on  the  18th  October  then  next:  which  mortgage  was 
filed  in  the  clerk's  ofBce  of  the  county  of  Albany,  in  which  county 
Wyman^  resided  at  the  date  thereof.  The  first  mortgage  was 
given  by  Wyman  on  the  sale  of  the  coach  to  him  by  the  defen- 
dant. The  defendant  offered  to  prove  that  at  the  time  of  the 
execution  of  the  mortgage  to  the  plaintiff'^  Wyman  objected  to 
giving  the  plaintiff  a  mortgage  upon  the  coach,  as  Gregory  had 
sold  it  to  him,  and  then  had  a  mortgage  upon  it  which  ought  to  be 
paid:  to  the  introduction  of  which  evidence  the  plaintiff  objected, 
and  the  court  excluded  it.  The  defendant  excepted.  The  jury, 
under  the  charge  of  the  reorder,  found  a  verdict  for  the  plaintiff, 
on  which  judgment  was  entered.  The  defendant  sued  out  a  writ 
of  error. 

. 

J.  Holmes  J  for  plaintiff  in  error. 

S.  Stevens^  for  defendant  in  error. 

By  the  Court^  Cowen,  J.  The  claims  of  the  parties  were 
founded  on  conflicting  mortgages  given  by  Wyman,  the  owner 
of  the  carriage  and  harness,  to  each  party,  the  mortgagor  all  along 
retaining  the  possession,  up  to  the  time  when  the  defendant  below, 
Gregory,  took  them  for  default  of  paying  his  debt.  His  first 
mortgage  was  prior  to  that  of  the  \  plaintiff  below,  being  dated 
the  19th  of  June,  1834.  The  plaintiff's  viras  dated  S^tember  12th 
of  the  same  year  ;  and  the  defendant  took  anrother  mortgage  dated 
May  18th,  1835.  Thus,  documentally,  the  defendant  below  bad 
the  prior  right.  The  mortgages  were  respectively  filed  acording 
to  the  statute.  2  ^.  S.  71,  ^9y2nd  ed.  But  the  plaintiff  said 
that  neither  was  possession  changed,  nor  did  the  defendant  keep 
his  first  mortgage  on  foot  by  filing  a  copy  within  thirty  days 
next  preceding  the  12th  of  June,  1835,  when  the  year  from  the 
first  filing  expired,  2  22.  5.  71,  ^  11 ;  that  in  either  point  of  view 
the  defendant's  mortgage  had  lost  its  effect,  ai^d  the  plaintiff's  had 
obtained  the  precedence.  This  vras  doubtless  so  upon  the  case  as  it 
stood  when  the  defendant  below  offered  to  prove  that  actual  notice 
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of  his  first  mortgage  was  giyea  to  the  plaintiff  below,  when  his  was 
taken.  Either  the  continued  poisesfiioa,  or  the  non  renewal  by 
filing  a  copy,  would  hare  let  in  the  plaintiff,  had  he  come  as  a 
mortgagee  in  good  fietith  ;  but  it  is  only  the  h<nha  fde  mortgagee 
or  purchaser,  whom  the  statut^ protects.  2  JR.  S.  70,  71,  §  5,9. 

And  the  offer  to  prove  that  the  plaintiff  below  took  his  mort* 
gage  with  actual  notice  of  the  defendant's  prior  mortgage,  de- 
stroyed the  character  in  which  alone  he  could  be  protected.  To 
say  that  a  man  takes  cti  goodfaith^  when  he  acts  with  notice,  and 
of  course  under  conscious  hostility  to  another  who  has  before 
taken  a  similar  title,  would  be  a  legal  solecism.  The  object  of 
the  statute  here  is  that  of  all  the  other  registry  acts,  to  prevent 
imposition  upon  subsequent  purchasers  and  mortgagees,  who  must 
many  times  govern  themselves  by  appearances.  When  every 
thing  is  actually  txplained  to  them,  they  have  the  best  kind  of 
notice ;  and  must  be  holden  to  take  subject  to  the  prior  incum- 
brance. 

But  it  is  said  that  the  defendant's  second  mortgage  extinguished 
the  first ;  and  consequently  being  put  to  stand  exclusively  on  the 
last,  which  was  in  1835,  the  plaintiff's  mortgage  of  the  previous 
September  is  let  in.  The  argument  is  against  all  the  books^ 
ancient  and  modern.  Adjudications  of  several  centuries,  upon 
such  cases,  of*  every  variety  of  form,  in  England,  in  this  state, 
and  in  neighboring  states,  settle  the  proposition  that  a  subse- 
quent security  for  a  debt  of  equal  degree  with  a  former,  for  the 
same  debt,  will  not,  by  operation  of  law  extinguish  it.  Thus,  one 
bond  for  the  same  debt  secured  by  another,  shall  not  extinguish 
the  former,  or  in  any  way  impair  its  force.  Manhood  v.  Crickj 
Cro.  Eliz^  716.  JVonoood  v.  Gripe^  id.  737.  Rawdon  v.  Turtouy 
Brouml,  74.  Maynard  v.  Cricky  Cro.  Car.  86.  En€?s  case.  Lit. 
Rep.  58.  It  is  said  in  Higgen^s  case^  6  Rep.  45,  that  ^a  statute 
staple,  or  bond  in  nature  thereof,  is  but  a  bond  recorded,  and  one 
bond,  be  it  of  record  or  not  of  record,  can  not  merge  another. 
Also  a  bond,  and  a  bond  in  nature  of  a  statute  staple,  are  two 
distinct  liens  made  by  assent  of  parties  without  process  of  law, 
whereof  the  one  hath  no  dependency  on  the  other."    And  see 
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per  Cur,  in  Rhoades  y.  Barnes^  1  Burr.  9.  Talcing  a  bond  and 
mortgage  for  sealed  notes  does  not  extinguish  them.  Phelps  v. 
Johnson^  8  John,  64,  68.  So  even  a  bond  from  a  third  person 
to  pay  certain  interest  on  a  mortgage  against  a  testator,  there 
being  no  agreement  to  take  it  in  satisfaction,  was  held  no  bar  to 
a  suit  for  the  interest  on  the  mortgage.  Hamilton  v.  Callender^s 
Eai?rs^  1  DalL  420.  A  judgment  recovered  on  another  judgment 
is  not  a  satisfaction  of  the  latter  till  the  money  is  paid.  Preston 
V.  Preston^  Cro.  Eliz.  817.  Mumford  v.  Stocker^  1  Cowen^  1. 
Andrews  v.  Smithy  9  Wendell^  63.  Though  it  is  otherwise 
where  one  judgment  is  set  off  against  another ;  for  that  is  in 
effect  a  payment,  or  if  not  allowed,  it  is  an  adjudication  against 
its  validity,  either  in  whole  or  in  part,  so  far  as  it  is  allowed,  or 
passed  upon  and  disallowed,  in  the  second  suit.  Doty  v.  Russell^ 
5  Wendell,  129.  McGuintyy.  Herrick,  id.  240,  244.  Settling 
and  taking  a  sealed  due  bill  for  rent  will  not  affect  the  remedy 
by  distress  or  action.  Cornell  v.  Lambj  20  John.  407,  409,  and 
the  cases  cited  at  the  latter  page  by  Mr.  Justice  Woodworth, 
But  the  cases  go  farther.  In  all  those  respecting  specialties, 
which  I  have  cited  from  Cro.  Eliz.,  Cro.  Car.  and  Lit.,  there 
was  an  agreement  to  accept  and  an  acceptance  of  the  second 
bond  in  satisfaction  of  the  first ;  and  yet  held  that  this  was  no 
accord  and  ^tisfaction.  The  bonds  were  between  the  same 
parties.  To  make  the  second  a  bar,  there  must  be  a  release 
express,  or  at  least  implied,  from  a  covenant  not  to  sue.  And 
this  distinction  was  held  in  Phelps  v.  Johnson,  8  John.  68.  In 
Ene^s  case,  the  plea  was  that  the  plaintiff  took  the  second  obli- 
gation in  satisfaction  of  the  first.  HuttonI  J.  said,  a  chose  in 
action  cannot  be  a  satisfaction.  Even  a  security  of  a  higher 
nature,  if  it  be  taken  expressly  as  a  collateral  security,  will  not 
extinguish  the  inferior.  Day  v.  Leo/,  14  John.  404.  And  more 
as  was  said  in  Higgen^s  case,  where  the  securities  are  of  equal 
degree,  they  shall  be  intended  and  held  to  be  distinct  and  inde- 
pendent, although  both  are  liens  upon  property.  A  debt  is  not 
honestly  extinguished  till  it  is  paid  in  cash  ;  and  to  multiply 
artificial  mergers  will  be  far  from  tending  to  fairness  of  dealing. 
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No  matter  how  much,  nor  how  many  securities  for  a  debt)  they 
are  but  so  many  securities  in  favor  of  justice ;  and  the  cash  pay- 
ment of  one  sweeps  them  all. 

In  the  case  at  bar,  there  was  no  agreement  pretended  that  the 
first  mortgage  to  the  defendant  should  be  satisfied  by  the  second ; 
and  even  if  there  had  been,  it  was  but  the  receiving  of  one  chose 
in  action  for  another. 

The  judgment  of  the  mayor's  court  must  be  reversed  ;  and  a 
venire  de  novo  go  from  the  same  court. 

Judgment  reversed. 


HoFFBCAK  and  others  t;^.  Carow. 

An  auetUmeer  who  seUi  stolen  goodi  is  liable  to  the  owner  in  an  action  of  trover, 
notwithstanding^  that  the  goodM  were  sold,  and  the  proceeds  paid  orer  to  the  thief 
without  notif  of  the  felony. 

The  exception  of  sales!  n  wuarkit  overt  which  prevails  in  IBnglsnd,  is  not  recognused 
here. 

Ebroa  from  the  superior  court  of  the  city  of  New-York. 
Carow  brought  an  action  of  trover  against  Hoffman  &  Co. 
auctioneers  in  the  city  of  Baltimore,  for  a  quantity  of  merchan- 
dize, stolen  from  him  in  the  city  of  New- York,  and  forwarded 
by  the  thief  to  the  defendants  in  Baltimore,  to  be  sold  at  auction. 
The  defendants,  without  notice  of  the  theft,  sold  the  merchandize 
and  paid  over  the  proceeds  to  the  thief;  and  they  insisted,  in 
their  defence,  that  having  done  it  in  good  faith,  in  the  ordinary 
course  of  their  business,  they  ought  not  to  be  held  liable,  and 
that  the  plaintiff  should  be' non-suited.  The  court  refused  to 
grant  a  non-suit,  and  charged  the  jury  that  the  plaintiff  was  en- 
titled to  recover.  The  defendants  excepted.  The  jury  found  a 
verdict  for  the  plaintiff,  upon  which  judgment  having  been  entered, 
the  defendants  sued  out  a  writ  of  error. 

D.  B.  Ogden^  for  the  plaintiffs  in  error. 

J.  Jlnthon^  for  the  defendant  in  error. 
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By  the  Courts  Nelson,  C.  J.  There  can  be  no  doubt  that  the 
felon  did  not  acquire  any  title  to  the  goods  in  question,  and  could 
not  transfer  title  even  to  a  bona  fide  purchaser.  8  Cowen^  240. 
14  Wendell,  34.  An  exception  to  this  general  rule  exists  in 
England,  in  respect  to  sales  made  in  market  overt,  but  which  has 
no  application  here. 

'  It  is  supposed  the  action  will  not  lie  against  the  defendants 
below,  because  the  property  was  not  found  in  their  possession  ; 
and  that  the  owner  must  follow  and  demand  it  of  the  person  in 
whose  possession  it  may  be  found.  It  is  difficult  to  perceive  any 
well  founded  distinction  between  the  tw#  cases,  in  respect  to  the 
liability  of  the  parties ;  both  have  assumed  and  exercised  a  con- 
trol over  the  property  without  right  or  authority,  and  the  hardship 
of  responding  in  damages  is  as  great  to  one  as  to  the  other. 
Both  lose  the  value  of  the  property  which  they  honestly  purchased 
and  paid  for.  This  distinction  was  disregarded  in  Williams  4r 
Chapin  v.  Merle,  11  Wendell,  80.  The  owner  is  not  in  fault,  as 
the  property  was  taken  without  his  knowledge  or  consent ;  and 
as  between  him  and  any  other  person,  he  presents  both  legally  and 
equitably  the  higher  and  better  title. 

Judgment  affirmed. 


Hallenbeck  &  Miller  vs.  Garner. 

Under  the  itatate  authorizing  tummorf  prouedingi  against  a  penon  holding  over 
and  continuing  in  ponenion  of  real  estate  sold  by  virtue  of  an  execution  against 
him,  proceedings  may  be  had  against  the  iervdnt  or  agtni  of  the  debtor,  or  against 
a  tMrdperton  who  has  entered  into  possession  under  titie  deriyed  from  the  debtor 
ivb99qu$fU  to  the  attaching  of  flu  Uen  of  the  judgment  under  which  the  property 
was  sold. 

To  Justify  a  warrant  against  such  third  person^  the  &et  that  he  entered  under  title 
so  HibBsqu§tUl§  acquired,  must  be  disthictty  aUeged,  or  the  conviction  wiU  be 
quashed. 

Certiorari  to  remove  proceedings  had  before  the  recorder 
of  Hudson  under  2  R.  S.  612,  §  28,  sub.  4.  Gamer,  onthe  2d 
March,  1836,  made  affidavit  before  the  recorder  that  a  farm  'of 
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53  acres  in  Hillsdale,  Columbia  county,  was  on  the  16th  May, 
1834,  sold  by  the  sheriff  of  that  county  on  sereral  executions 
against  George  Nooney,  and  purchased  by  John  Nooney  ;  that 
John  assigned  his  interest  under  the  sale  and  certificate  to  Gamer, 
and  the  sheriff,  on  the  l?th  August,  1836,  conveyed  the  property 
to  Gamer.  The  affidavit  further  stated,  that  at  the  time  the 
judgments  were  entered  of  record,  George  Nooney,  the  debtor, 
was  the  owner  in  fee  of  the  property,  which  was  then  in  his 
possession,  or  in  the  possession  of  some  person  holding  under  him; 
that  HaDenbeck,  at  the  time  of  making  the  affidavit,  was  in 
possession  of  the  lands  ^d  part  of  the  dwelling  house  thereon  ; 
and  that  Miller  was  in  possession  of  the  residue  of  the  house, 
holding  under  Hallenbeck;  that  Hallenbeck  holds  under  one 
Lewis  Haywood,  and  Haywood  holds  under  some  demise,  lease, 
deed  or  contract,  verbal  or  written,  from  George  Nooney.  A 
summons  was  issued  by  the  recorder,  requiring  Hallenbeck  and 
Miller  to  remove  from  the  premises,  or  to  show  cause  before  the 
recorder,  on  the  7th  March.  No  sufficient  caiise  being  shown,  a 
warrant  issued  on  the  last  mentioned  day,  and  Hallenbeck  and 
Miller  were  removed  from  the  property,  and  Garner  was  put  in 
possession.     Hallenbeck  and  Miller  sued  out  the  certiorari. 

J.  W.  Edmondsy  for  Hallenbeck  and  Miller. 
M.  T.  R^ynoldsy  for  Gamer. 

By  the  Coiurti  B&oksok,  J.  The  statute  authorizes  a  proceeding 
of  this  kind,  ^^  where  any  person  shall  hold  over  and  continue  in 
the  possession  of  any  real  estate  which  shall  have  been  sold  by 
virtue  of  an  execution  against  such  person^  after  a  title  under 
such  sale  shall  have  been  perfected."  2  R.  S.  612,  §  28,  sub.  4. 
The  applicant  did  not  state  facts  enough  in  his  affidavit  to  give 
the  officer  jurisdiction.  Conceding  that  this  remedy  may  be 
applied  against  one  who  comes  into  possession *of  the  land  under 
the  judgment  debtor,  as  well  as  against  the  judgment  debtor  him- 
self, Birdsall  v.  Phillips^  17  Wendell^  474,  it  can  only  be  where 
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Nellis  vs.  Clark. 

Where  a  contract  is  entered  into  {orfrauduUfit  or  illegal  purposes,  the  law  reftuet 
its  aid  to  enable  either  party  to  disturb  such  parts  of  it  as  have  been  Bxuuted  or 
carried  into  effect;  and  as  to  such  parts  as  remain  iXiciUory,  it  will  not  compel  the 
contractor  to  perform  his  eng^ements  or  pay  damages  for  non-performance— 
thas,  in  both  cases,  leaving  the  parties  where  it  finds  them.  Aecordingly  it  ims 
held  in  this  case,  that  a  plaintiff,  chargeable  with  notice,  was  not  entitled  to  re- 
cover in  an  action  on  a  promissory  note  giren  in  part  consideration  of  a  Iraadalent 
conveyance  of  land. 

It  is  not  necessary  to  the  maintenance  of  sach  defence  that  the  facts  eonstitating  it 
should  appear  on  the  plaintiff's  own  showing;  it  is  competent  for  the  defendant 
to  adduce  proof  on  hit  part. 

See  the  dissenting  opinion  of  the  Chief  Jubticx. 

This  was  a|^  action  of  assumpsit^  tried  at  the  Oneida- circuit 
in  April,  1846,  before  the  Hon.  Hiram  Denio,  then  one  of  the 
circuit  judges. 


-         ^ _  ^ 

the  third  person   holds  as  the  mere  Mervatit  or  agent  of  the  .^^f 

.  judgment  debtor,  or  enters  under  title  derived  from  him  suhst-  ^ 

qumt  to  the  lien  of  the  judgment  under  which  the  sale  was  made. 
Although  the  affidavit  affirms  that  Hatlenbeck  and  Miller  hold  ^ 

under  Haywood,  and  that  Haywood  holds  under  George  Nooney,  i 

the  judgment  debtor,  there  is  nothing  whatever  to  show  that 
Haywood's  right  to  the  possession  is  not  paramount  to  that 
which  Garner  has  acquired  under  the  judgment.  For  aught  that 
appears,  Haywood  may  have  entered,  and  so  may  Hallenbeck 
and  Miller,  long  before  the  judgments  were  docketed.  Although 
the  affidavit  states  th%ft  Nooney  was  th^  owner  in  fee  of  the 
property  at  the  time  the  judgments  were  entered  of  record,  that 
fact  is  not  inconsistent  with  the  supposition  that  Hallenbeck  and 
Miller,  or  Haywood  their  immediate  landlord,  were  in  possession 
long  before,  and  now  have  an  unexpired  term  in  the  land.  In 
all  cases  of  summary  process,  where  the  court  or  officer  does 
not  proceed  according  to  the  course  of  the  common  law,  every 
fact  necessary  to  give  jurisdiction  must  be  distinctly  alleged,  or 
the  proceeding  cannot  be  upheld.  In  this  case  the  proceeding 
before  the  recorder  should  be  quashed,  and  restitution  ordered. 

Ordered  accordingly. 


St 
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The  plaintiflf  claimed  to  recover  the  amount  of  a  promissory 
note  for  $300,  made  by  the  defendant,  bearing  date  13th  October, 
1828,  payable  to  William  T.  Curtiss  or  k^^ret^  four  years  after 
date.  On  the  part  of  the  defendant  it  was  shown  that  on  the 
12th  Marchj  1828,  John  Buttolph  conveyed  to  the  defendant, 
by  deed  with  warranty,  66  acres  of  land,  in  consideration  of  the 
sum  of  $1,200  :  of  which  $500  were  paid  down,  and  the  residue 
secured  by  a  bond  and  mortgage.  In  October^  1828,  ^uUolph 
purchased  a  lot  of  land  of  William  T.  CurUsSy  and  by  arrange- 
ment between  them  and  the  defendant,  the  bond  and  mortgage 
executed  by  the  defendant  were  surrendired  to  him,  upon  his 
making  two  notes  to  Curtiss  for  the  amount  of  $700,  for  the 
recovery  of  one  of  which  the  present  suit  is  prosecuted.  The  notes 
thus  given  were  subsequently  delivered  over  by  Curtiss  to  one 
Beechefj  who  had  been  appointed  an  assignee  of  Buttolph  on  the 
latter  obtaining  his  discharge  as  an  insolvent  debtor ;  Buttolph 
having  re-conveyed  the  land  purchased  by  him  of  Curtiss.  In 
November,  1830,  one  Joseph  Bruce  obtained  judgment  in  an 
action  of  ejectment  prosecuted  by  him  against  the  defendant  for 
the  recovery  of  the  66  acres,  and  possession  was  duly  delivered 
to  him  by  virtue  of  a  writ  of  possession.  In  December,  1831, 
Beecher  transferred  the  notes  to  Bruce^  who  subsequently  trans- 
ferred them  to  Jfellis^  the  plaintiff  in  this  cause.  Both  Bruce 
and  Nellis  had  notice,  of  the  consideration  of  the  notes,  and  that 
the  land  (the  consideration  of  the  notes)  had  been  lost  by  the 
defendant.  On  this  state  of  facts  the  defendant  insisted  that 
inasmuch  as  the  consideration  of  the  notes  had  failed,  he  was 
entitled  to  a  verdict.  The  judge  ^however  ruled,  that  as  it  had 
not  been  shown  that  Bruce  recovered  by  title  paramount  to  that 
conveyed  to  the  defendant,  the  latter  was  not  entitled  to  a 
verdict.  The  counsel  for  the  defendant  then  offered  to  prove^  that 
at  the  time  of  the  conveyance  from  Buttolph  to  the  defendant, 
an  action  of  slander  was  pending  in  favor  of  one  Otis  against 
Buttolph,  in  which  a  recovery  was  subsequently  had,  judgment 
entered  and  exgcution  issued  ;  that  by  virtue  of  ^|ch  judgment 
aad  teecution,  the  56  aor^  were  sold  at  public  auction,  and 
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bought  in  by  BruCBy  who  thereupon  brought  the  action  of  eject- 
ment above  mentioned,  and  recovered  on  the  ground  that  the 
conveyance  to  the  defendant  urns  JraudtUent  in  respect  to  the 
creditors  of  Buttolph,  and  particularly  in  respect  to  Otis,  the 
plaintiff  in  the  slander  suit,  and  that  thus  the  defendant  was 
deprived  of  the  premises,  for  the  purchase  money  of  which  the 
note  in  question  was  in  part  given.  This  evidence  was  objected 
to  by  the  plaintiff's  counsel,  who  insisted  that  it  was  not  com* 
petent  to  the  defendant  to  allege  his  own  fraud  in  exoneration  of 
his  liability.  The  judge  sustained  the  objection,  and  under  his 
direction  the  jury  fouiri  a  verdict  for  the  plaintiff  for  the  amount 
of  the  note  and  interest.     The  defendant  asks  for  a  new  trial. 

W.  Crafts  4r  C.  P.  Kirkland^  for  the  defendant. 
J.  A,  Spencer^  for  the  plaintiff. 

By  the  court j  Cowen,  J.  The  question  is  whether  a  promise 
to  pay  for  property  purchased  with  the  intention  to  defraud 
creditors  can  be  enforced. 

I  lay  out  of  view  the  failure  of  consideration,  because  I  agree 
that  such  a.  purchaser  would  never  be  protected  on  his  own 
account.  He  would  be  esteemed  guilty  of  a  crime  against  social 
policy,  and  though  he  had  paid  the  most  ample  consideration,  he 
could  not  recover  it  back.  Jackson^  ex  dem.  Malin  v.  Gamsey^ 
16  Johns.  R.  189,  192.  Bolt  v.  Rogers^  3  PaigCj  164.  Perkins 
V.  Savage^  15  Wendell^  412.  In  Surldtt  v.  Beddow,  3  Monroe^ 
109,  it  was  expressly  adjudged  that  a  vendee  who  purchased 
to  defraud  creditors  cannot  maintain  an  action  for  indemnity^ 
against  the  vendor,  by.  reason  of  an  eviction  by  an  execution^ 
levy  and  sale  at  the  suit  of  the  vendor's  creditor.  And  the  rule 
is  precisely  the  same,  whether  the  act  be  declared  fraudulent  at 
the  common  law  or  by  statute^  and  the  same  at  law  as  in  equity* 
Jackson  y.  Gamsey  related  to  a  statute  fraud  upon  creditors,  and ' 
was  decided  ^t  law  ;  Perkins  v.  Savhge  to  a  fxjiud  which  was 
declared  such  on  principles  of  the  (femmon  law ;  and  so  of  Bolt 
V.  Rogersy  the  one  being  at  law  and  the  other  in  equity.     Jhe 
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dedded  weight  of  anthority,  howeyer,  is  that  the  firaud  upoa 
-which  we  are  now  called  to  pass,  is  so  both  at  common  law  and 
by  statute.  In  3  ijp.  78,  Fermor^i  case  it  is  taken  as  a  general 
rule,  that  ^  the  common  law  doth  so  abhor  fraud  and  coyin,  that 
all  acts  as  well  jodicial  as  others,  and  which  of  thanselves  are 
just  and  lawful,  yet  being  mixed  with  fraud  and  deceit,  are  in 
Judgment  of  law,  wrongful  and  unlawful."  And  in  Cadogan  v. 
Kenngti^  Qnop.  434,  Lord  Mansfield  sgid  of  this  very  fraud  upon 
creditors,  that "  the  principles  and  rules  of  the  common  law,  as 
now  universally  understood,  are  so  strong  against  fraud  in  every 
ahape,  that  the  common  law  Would  have  tttained  every  ei\^d  pro* 
posed  by  the  statutes  13  Eliz.  c.  5,  and  37  EKz.  c.  4."  The  same 
thing  was  said  in  substance  by  Spencer,  J.  who  delivered  the 
opinion  of  the  oourt  of  errors  in  S(md$  v.  IKldrethi  14  Johns.  R. 
498  ;  Smdt  v.  Cbdiom,  4  id  &36,  S.  P.  I  shall  not  multiply 
authorities  on  what  no  one  will  dispute ;  but  have  said  so  much 
to  avoid  all  question  that  the  books  which  deny  aid  to  the  party 
who  has  been  guilty  €i  fraud,  do  so  upon  a  general  principle 
applicable  alike  to  every  species  of  fraud  in  whatever  forum  it 
may  be  drawn  in  qqestion. 

I  have  so  far  treated  the  fi auduleat  contract  as  if  it  had  been 
executed,  as  if  land  had  been  conveyed  and  money  paid  under  it ; 
and  the  result  is,  that  although  Clark  lost  the  land  smd  the  money 
paid,  neither  law  i^r  equity  will  ever  help  him  to  recover  it  back. 
The  rule  is  thus  laid  down  in  Ckitty  <m^  Contraeis^  214  :  ^^  An 
individual  shall  not  be  assisted  by  the  law  in  enforcing  a  demand 
originating  in  a  breach  or  violation,  on  his  part,  pf  its  principles 
or  enactments."  Dtdham  Bank  «.  Chkkenngy  4  Pick.  314. 
Armstrong  v.  ToUr,  1 1  Wheat.  268.  Bartte  v.  Jftdt,  4  Pet. 
184.  Perkins  v.  Sawge^  15  Wet^iell^  4 12,  8.  P.  In  Perkins  v. 
Savage,  money  was  advanced  by  the  plaintiff  to  enable  the  latter 
to  subscribe  for  and  pay  the  advance  on  stodc  in  a  newly  in« 
corporated  company  for  the  plaintidPs  benefit,  in  a  manner  which 
would  operate  as  a  frao^upon  &e  provisions  of  its  charter.  A 
baluce  bemg  unaccounted  for,  the  plaintiff  sued  to  reeover  it.  His 
right  to  recover  was  denied,  and  Mr.  Justice  Nelson  states  the 
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principle,  4n  pari  delicto^  potior  est  ctmditio  defendentis.  In 
Bartle  v.  Colemanj  Mr.  Justice  Baldwin  amplifies  the  Latin 
maxim  :  ^  The  law  leaves  the  parties  to  such  s^ontract  as  it  found 
them.  If  either  has  sustained  loss  by  the  bad  faith  of  a  particeps 
criminisj  it  is  but  a  just  infliction  for  premeditated  and  deeply 
practised  fraud.  He  must  not  expect  that  a  judicial  tribunal 
will  degrade  itself  by  an  exertion  of  its  powers,  by  shifting  the 
loss  from  one  to  the  other,  or  to  equalize  the  benefits  or  bur- 
thens which  may  have  resulted  by  the  violation  of  every  principle 
of  morals  and  of  laws."  Again,  in  Bolt  v.  Rogers^  3  Wendell  j  167, 
Chancellor  Walworth  Says,  "  Wherever  two  or  more  persons  are 
engaged  in  a  fraudulent  transaction  to  injure  another,  neither  law  ^ 
nor  equity  will  interfere  to  relieve  either  of  those  persons,  as 
against  the  other,  from  the  consequences  of  their  own  misconduct." 

Such  are  the  principles  upoif  which  Clark,  the  defendant, 
stands  forever  disabled  to  recover  back  what  he  actually  paid  for 
this  land.  He  crippled  hiitiself  by  participating  with  Buttolph 
in  the  fraud  upon  the  creditors  of  the  latter.  But  when  Clark 
comes  to  turn  the  same  principle  upon  .Buttolph,  for  it  is  not  de- 
nied that  this  defence  is,  in  legal  effect,  against  him,  (the  plaintiff 
representing  him,)  the  application  of  the  principle  is  denied. 
We  are  called  upon  to  help  Buttolph  recover  a  sum  of  money 
which  he  openly  declares  is  due  to  him  as  the  wages  of  iniquity, 
the  consideration  of  a  fraudulentsale  of  his  ]#nd  in  pursuance  of 
a  conspiracy  between  him  and  the  defendant  to  defraud  Otis  and 
others  ;  an  offence  indictable  as  such  at  common  law  under  most 
circumstances,  Pest^J.  in  Doe^  dem.  Roberts^  v  Roberts^  2  Bam, 
4*  Jlld.  370,  and  since  made  io  by  statute,  without  the  ingredient 
of  conspiracy. 

Why  the  law  should  single  out  the  fraudulent  debtor,  and  make 
him  the  special  object  of  its  favor,  we  have  not  been  informed 
upon  any  authority ;  and  I  think  we  shall  see  that  we  have  an  abun- 
dance of  authority  which  will  warrant  us  in  holding,  that  so  long 
as  the  fraudulent  contract  is  unexecuted^the  principles  cited  apply 
with  all  their  force  as  well  to  this  sort  of  unlawfhl  dealing  as  to 
any  other.     Take  the  case  that  Clark  had  agreed  with  Buttolph  to 
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recotivey  the  land  on  his  getting  clear  of  Otis  and  his  ether  credi- 
tors.    Si.  John  y.  Benedict^  6  Johns.  Ch.  R.  Ill,  is  an  authority 
that  the  chancellor  would  never  decree  the  reconyeyance  in  equity. 
There  a  bill  was  filed  by  St.  John  against  Herrington,  to  enforce 
precisely  such  a  contract.    .Snd  see  Jones  v.  Readj  and  Wright  v. 
Wright,  8.  P.y  hereafter  cited.    Chancellor  Kent  asks,  ^<  Shall 
this  court  help  a  party  in  the  performance  of  an  agreement  made 
on  purpose  to  defraud  creditors)"    He  answers,  ^^  This  court  will 
notinterfiere  to  enforce  the  specific  performance'of  a  contract  ini- 
quitous|and  fraudulent  in  its  very  foundation."   Herrick  y.  GroWy 
5  Wendelly  579,  goes  upon  the  same  principle.     Administrators 
agreed  to'  procure  a  surrogate's  order,  and  conyey  the  land  of 
their  intestate  at  a  certain  price.     The  bond  was  held  yoid  as 
beings  fraud  on  the  heirs  and  on  creditors.   Bridgewater  v.  Brook- 
fieldy  3  Coweny  299,  S.P.    Myers  y.Hodges,  2  Watfs,  381,8. 
P.    In  Bolt  y.  Rogers,  before  cited,  such  an  agreement  was  exe- 
cuted and  the  purchaser  paid  the  price.     On  a  bill  filed  by  the 
heirs,  in  the  yice  chancery  of  the  fourth  circuit,  I  set  the  sale 
^ude  as  far  as  it  operated  against  them ;  leaving  the  immediate 
parties  to  their  remedy.     Afterwards,  on  a  bill  filed  by  the  purcha* 
ser  to  rescind  the  bargain,  and  be  restored  to  the  land  he  had  con- 
veyed in  exchange,  I  refused  to  relieve  him,  because  the  contract 
was  an  executed .  one,  and  the  parties  must  remain  where  they 
were.    That  was  the  decree  in  question  on  appeal,  in  3  Paige, 

164. 

I  have  thus  placed  certain  cases  in  juxtaposition  wherein  the 
courts  have  refused  to  enforce  and  also  to  rescind  agreements  in 
fraud  of  the  nghts  of  others,  whan  called  to  act  as  between  the 
parties,  in  order  to  see  more  clearly  that  the  refusal  in  both 
instances  goes  on  the  same  principle  ;  and,  at  the  same  time,  to 
present  the  distinction  upon  which  all  the  like  cases  have  gone. 
This  distinction  is,  that  where  the  contract  is  executed,  it  is,  in 
^ect,  binding  between  the  parties,  as  in  Bolt  v.  Rogers  y  but 
where  it  remains  executory,  it  is,  as  in  Herrick  v.  Grow,  in  effect 
a  nullity.  Both,  it  will  be  perceived,  depend  on  the  principle 
laid*  down  in  several  books  from  which  I  have  cited,  and  others 
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to  be  noticed^  that  the  law  will  not  lend  itself  to  aid  either  party. 
Such  is  the  common  law ;  and  whether  the  case  before  us  be 
considered  as  arising  under  that  law  or  the  statute,  the  rule  is 
the  same.  In  Jackson  t.  Gamsey^  Spencer,  J.  in  speaking  of 
the  statute  27th  Elizabeth,  which,  in  respect  to  the  effect  of  a 
conveyance  as  between  the  parties,  is  the  same  as  13  Elizabeth^ 
says,  "  as  between  the  parties  they  are  expressly  excluded  from 
its  operation  ;  and  left  as  they  stood  at  the  common  lav?^  And 
it  may  not  be  out  of  place  to  repeat  and  pursue  a  little  here  what 
I  have  before  attempted  to  show,  that  we  are  standing  on  common 
law  ground.  The  statute  does  not  say,  that  a  contract  executory 
shall  be  binding  between  the  parties.  I  R.  L,  of  18l3,  75,  §  2. 
It  declares  all  contracts,  both  executory  and  executed,  to 
defraud  creditors,  void  only  as  against  the  latter.  It  was  wanted 
for  nothing  else.  It  was  but  declaratory  ;  and  were  it  not  for 
the  4th  section  giving  additional  sanctions,  the  common  law  would 
have  reached  every  purpose.  Now  had  the  statute  stopped  with 
declaring  the  contract  simply  void,  it  would  have  changed  the 
common  law  by  avoiding  one  class,  viz.  executed  contracts,  which 
that  law  would  not  interfere  with.  Therefore  the  statute  with- 
draws itself  entirely  from  any  interference  between  the  parties, 
with  the  intent  to  let  the  common  law  take  its  own  course. 

I  have  examined  the  more  anxiously  to  satisfy  myself  whether 
the  statute  works  any  change  of  right  between  the  parties^ 
because,  if  it  does  not,  then  I  think  we  shall  see  there  is  an  end 
of  this  claim  upon  principle,  if  not  upon  direct  authority.  I  feel 
much  strengthened  in  the  conclusion  that  there  is  no  change,  from 
what  was  said  by  Blackford,  J.,  who  was  opposed  to  the  defence 
here  set  up,  in  Findiey  v.  Cooley^  1  Black.  R.  362.  He  insists 
it  is  but  a  recognition  of  the  common  law,  except  in  one  particular; 
and  he  adds  the  opinion  of  Lord  Coke,  in  Co.  Litt.  290,  &.,  Chief 
Justice  Marshall  in  1  Cranch^  31^,  and  Chief  Justice  Kent  in  9 
Johns.  R.  339,  to  those  which  I  have  cited.  He  then  refers  to 
Twyne^s  case,  3  Cokeys  R.  80,  and  Upton  v.  Basset,  Cro.  I3iz. 
245,  as  a  foundation  for  supposing  that,  by  the  common  law,  no 
person  should  avoid  an  estate  made  by  fraud,  except  he  who  had- 
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a  former  right,  interest  or  demand  ;  whereas  the  statute  of 
Elizabeth,  instead  of  being  limited  to  former  interests  or  demands, 
makes  provision  in  favor  of  those  which  arise  subsequently  to 
the  conveyance ;  and  this  is  according  to  .  the  suggestion  in 
Roberts  <m  Fraud.  Qmv.  10, 11,  andi^.  id.  641.  Blackford,  J. 
adds  :  ^'  There  is  not  a  ilfcfeimany  where  for  the  position,  that  the 
English  statute  is  in  derogation  of  the  common  law*  On  the  con- 
trary, it  is  either  declaratory  of  the  common  law  or  ad  enlargement 
of  its  principles."  And  he  expressly  denies  that  as  between  the 
parties,  it  worked  any  change  at  all,  though  we  shall  see  in  the 
sequel,  that  the  learned  judge  drew  a  very  opposite  conclusion, 
to  that  which,  with  deference,  I  think  follows  from  the  principle 
which  he  advances  with  so  much  confidence  and  justice. 

It  seems  to  me  then,  that  we  can  not  mistake,  in  saying  we  are 
bound  to  look  at  the  question  before  us  precisely  as  if  there  were 
no  statute  on  the  subject.  What  conceivable  difference,  in 
principle,  is  there  between  the  cases  already  cited  and  the  one  at 
bar  ?  What  difference  between  all  that  numerous  class  of  con- 
tracts, such  as  bonds  or  notes  given  imder  arrangements  to  defraud 
third  persons,  creditors  or  others,  which  have  been  declared  void 
at  the  common  law,  and  the  note  before  us  1  Marriage  brokerage 
contracts  are  a  fiimiliar  instance,  becauSie  they  tend  to  work  a 
fraud  as  against  a  third  party  who  is  to  be  drawn  into  the  marriage. 
3  P.  Wms,  74,  note  (1),  and  particularly  the  case  there  of  Seville 
V.  WUkiiMim,  Secret  agreements  for  preference  under  deeds  of 
composition,  CkUty  on  Contr»  225,  Case  v.  Gerrish^  16  Pick, 
49,  or  in  consideration  of  withdrawing  opposition  to  the  discharge 
of  an  insolvent.  Wigging  v.  Bush^  12  Johns,  R.  306,  or  of  pufiing 
at  an  auction,  ChMy  on  Conir,  227,  are  void  also  as  being,  in  the 
first  cases,  fraudulent  against  creditors,  and  in  the  latter  against 
bidders ;  and  the  party  sued  on  such  and  the  like  contracts  may 
give  the  fraud  in  evidence  to  show  that  it  is  a  case  in  which  the 
law  ought  not  to  move.  In  Holman  v.  Johnson^  Cowp,  343,  Lord 
Mansfield  said,  ^^The  objection  that  a  contract  is  immoral  or 
illegal  as  between  plaintiff  and  defendant,  sounds  at  all  times  very 
ill  in  the  mouth  of  the  defendant     It  is  not  for  his  sake,  however 
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that  the  objection  is  ever  allowed;  but  it  is  founded  in  general  prin* 
ciples  of  policy,  which  the  defendant  has  the  advantage  of,  con- 
trary to  real  justice  as  between  him  and  the  plaintiff;  by  accident, 
if  I  may  so  say.  The  principle  of  public  policy  is  this,  ex  dole 
nuUo  non  oritur  actio.  No  court  will  lend  its  aid  to  a  man  upon  an 
immoral «or  an  illegal  act.  If,  from  the  plaintiff's  own  stating  or 
otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  causa  or 
the  transgression  of  a  positive  law  of  this  country,  there  the  court 
^ys  he  has  no  right  to  be  assisted.  It  is  upon  that  ground  the 
court  goes ;  not  for  the  sake  of  the  defendant,  but  because  they 
will  not  lend  their  aid  to  such  a  plaintiff.  So  if  the  plaintiff  and 
defendant  were  to  change  sides,  and  the  defendant  were  to  bring 
his  action  against  the  plaintiff,  the  latter  would  then  have  the 
advantage  of  it ;  for  where  both  are  equally  in  fault,  potior  est 
conditio  defendentis.^^  These  remarks  cover  the  whole  ground 
on  which  Clark  the  defendant  stands,  as  I  attempted  to  show  in 
the  outset ;  neither  he  nor  Buttolph  have  any  positive  remedy  on 
their  own  account.  Bi)t  as  the  law  finds  them,  so  it  will  leave 
them.  They  derive  that  kind  of  negative  assistance  which  arises 
from  their  cases  being  mutually  such  that  the  law  will  not  tatnish 
its  hands  by  rescuing  them  from  the  mire. 

I  ha^ve  met  with  but  one  case  at  law  in  which  the  principles  laid 
down  by  Lord  Mansfield  in  Holman  v.  Johnson,  have  been  dther 
applied  or  examined  as  between  a  vendor  and  vendee  of  property 
for  the  purpose  of  defrauding  creditors.  I  will  not  say  there 
may  not  be  others ;  but  if  so,  they  have  escaped  my  research,  which 
has  been  made  with  some  pains.  The  case  I  allude  to  is  Smith 
V.  Hubbsy  1  Fairf.  71,  decided  in  1833,  by  the  supreme  judicial 
court  of  the  state  of  Maine.  The  action  was  assumpsit  for  goods 
sold  by  the  plaintiff  to  the  defendant's  intestate,  Hubbs,  under  an 
arrangement  between  both  parties  with  one  Weymouth,  that  he 
should  take  the  goods  in  question,  with  other  goods,  and  open  a 
shop,  and  sell  them  out  under  the  name  of  the  intestate,  which  was 
lent  to  cover  the  goods  against  Weymouth's  creditors.  After  the 
plaintiff  had  proved  the  sale  and  delivery  of  the  goods,  the  defen- 
dant was  allowed  to  show  the  object  for  which  he  purchased  them. 
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as  a  defence ;  and  to  make  out  his  case  by  Weymouth,  the 
fraudulent  go-between,  as  a  witness.     The  jury  having  found 
for  the  defendant,  on  a  motion  for  a  new  trial,  several  ques- 
tions were  made :  1.  Whether  Weymouth  was  competent  to 
prove  his  own  turpitude  :  2.  Whether  the  matter  could  be  shown 
as  a  defence,  or  whether  such  a  defence  must  not  be  confined 
to  a  case  where  the  plaintiff  himself  discloses  it  by  his  own 
evidence.    The  validity  of  the  defence,  when  once  legitimately 
introduced  and  established,  appeared  to  the  plaintifiPs  counsel 
to  be  so  obvious,   that  it  was  not  much    contested.     But  a 
question  was  made  upon  the  weight  of  evidence  whether  the 
fraud  was  established,  admitting  Weymouth  to  have  been  a 
competent  witness.    The  motion  for  a  new  trial  was  denied. 
Mellen,  Ch.  J.  who  delivered  the  opinion  of  the  court,  cited  at 
length  the  language  of  Lord  Mansfield  as  I  ha\e  stated  it ;  but 
mainly  with  the  view  of  showing  that  the  matter  of  defence  might 
as  properly  come  from  testimony  on  the  one  side  as  the  other  ;  in 
either  case  it  would  be  fatal  to  the  action.     Still,  speaking  in 
reference  to  that  question,  he  makes  several  remarks  directly 
pertinent  to  the  legal  foundation  of  the  defence.     His  words  are 
these :  ^^  There  is  a  marked  and  settled  distinction  between  execu-- 
tory  and  executed  contracts  of  a  fraudulent  or  iliegal  character. 
Whatever  the  parties  to  an  action  have  executed  for  fraudulent  or 
ill^I  purposes,  the  law  refuses  to  lend  its  aid  to  enable  either 
party  to  disturb.     Whatever  the  parties  have  fraudulently  or 
illegally  amtracted  to  execute^  the  law  refuses  to  compel  the 
contractor  to  execute,  or  pay  damages  for  not  executing  ;  but  in 
both  cases  leaves  the  parties  where  it  finds  them.     The  object 
of  the  law  in  the  latter  case  is,  as  far  as  possible,  to  prevent  the 
contemplated  wrong ;  and  in  the  former  to  punish  the  wrong  doer 
by  leaving  him  to  the  consequences  of  his  own  folly  or  miscon- 
duct."   A  due  degree  of  pains  seems  to  have  been  bestowed  upon 
this  case  by  counsel ;  and  much  consideration  by  the  court  which 
decided  it.     The  decision  is  moreover  entirely  in  accordance 
with  the  principles,  the  distinctions,  and,  as  I  think,  the  direct 
illustrations  which  I  have  sought  to  deduce  from  other  cases. 
From  the  absence  of  direct  authority  in  the  reported  arguments  of 
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both  the  counsel,  as  well  as  the  opimon  of  the  chief  justice,  the 
case  too  being  so  recent,  I  am  led  to  suppose  that  my  own  search 
for  other  cases  has  been  baffled  by  the  real  barrenness  of  the  books 
rather  than  by  the  want  of  due  diligence  on  my  part. 

When  I  said  that  Smith  v.  ifuili  was  the  only  case  I  had  met 
with  at  law,  in  which  the  principle  melior  est  condUio  defenden- 
tis  had  been  applied  or  considered  in  a  case  such  as  we  have 
before  us,  I'  was,  as  it  will  be  remembered,  aware  that  the 
supreme  court  of  Indiana  had  in  Findley  v.  Cooley^  1  Blackf,  R, 
263,  ^.  D.  1823,  decided  exactly  such  a  case,  and  repudiated 
the  defence  here  set  up.  The  action  was  brought  by  Cooley, 
against  FindIey,on  several  promissory  notes,  in  the  circuit  court; 
and  the  defendant  pleaded  specially,  that  they  ware  executed  by 
him  to  the  plaintiff  as  the  consideration  of  land  conveyed  by  the 
latter  to  the  former  with  intent  to  defraud  a  Mrs.  Walden  pf  her 
damages  in  a  pending  action  of  trespass  against  the  plaintiff. 
On  demurrer,  judgment  was  for  the  plaintiff  in  the  circuit  court, 
and  on  error  by  Findley,  Blackford,  J.  delivered  the  opinion  of 
the  supreme  court.  He  said  the  great  defect  in  the  pleas  was, 
that  it  was  fiot  a  credUar  of  the  vendor,  but  a  party  to  tie  conr 
veyance  who  complained  of  its  being  fraudulent  and  void ;  and 
he  proceded  to  show,  what  I  admit  cannot  be  controverted,  that 
fraudulent  conveyances  have  always  been  conndered  binding  on 
the  parties.  He  then  discusses  the  question,  as  I  before  men- 
tioned, whether  the  statutes  of  either  the  13  or  27  Elizabeth 
have  at  all  altered  the  rule  as  between  the  parties ;  and  infers 
that  they  have  not ;  against  which  I  am  sure  he  was  right  in 
saying,  there  is  not  so  much  as  a  dictum.  He  adds,  ^^  We  barely 
refer  to  some  of  the  authorities,  to  remind  the  counsel  for  the 
defendant  that,  if  the  statute  of  Elizabeth  does  not  authorize  his 
client  to  treat  as  wnd  this  conveyance  to  tohich  he  ioas  a  party j 
which  was  admitted  on  the  argument,  his  appeal  to  the  princi- 
ples of  the  common  law  is  beyond  the  possibility  of  success." 
The  authorities  referred  to  were  those  which  held  the  conveyance 
good  at  common  law  as  between  the  parties.  Thus  the  defence 
was  argued  and  decided  on  the  effect  of  the  conveyance  which 
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was  the  executed  contract^  aad  sot  the  notes  which  were  the 
extcuiory  contract.  And  it  was  in  respect  to  tbisy  that  I  said  the 
rule  fetior  estj  &e.,  had  not,  as  between  such  parties,  been  ap- 
plied or  considered.  The  rule  is  not  once  alluded  to  in  any 
form.  Had  the  attention  of  the  learned  judge  who  delivered  the 
opinion  been  turned,  as  that  of  Mellen,  Ch.  J.  was,  in  Smith  r, 
Hubbsj  to  the  remarks  of  Lord  Mansfield,  I  can  hardly  doubt 
that  he  would  have  concurred  with  the  chief  justice.  With 
deference  I  repeat,  the  question  was  not  whether  the  fraudulent 
deed  was  valid.  In  what  sense  was  that  good  1  By  accident, 
says  Lord  Mansfield  ;  not  for  the  purpose  of  operating  as  a  con- 
sideration, for  the  very  conveyance  was  immoral  and  illegal,  as 
much  so  as  if  the  consideration  had  been  prostitution.  Suppose 
the  tea  contract  i^  Heiman  v.  Joknsim  to  have  been  a  fraud  on 
the  revenue  ;  the  law  would  not,  according  to  Lord  Mansfield, 
have  set  aside  the  sale  of  the  tea,  had  the  parties  changed  sides, 
But  yet  it  would  have  afforded  no  remedy  for  the  price,  and  it 
would  have  denied  both,  because  ex  turpi  causa  non  oritur  actio. 
In  Stewart  v.  JSTeomay,  6  Waite*  463, 6,  Oibson,  Ch.  J.  says 
of  a  sale  to  defraud  creditors,  ^^  The  law  not  only  sustains  the 
contract  when  executed^  but  enforces  it  token  executory J^  But 
the  sale  in  question  was  executed,  and  trover  brought  by  the 
render  to  recover  the  goods.  The  case  he  cites  for  enforcing 
the  contract,  Montefwri  v.  Afon/^Eori,  1  W.  Black,  364,  went 
on  another  principle-^that  of  estoppel  in  pais.  When  Lord 
Mansfield  there  says,  ^'  No  man  shall  set  up  his  own  iniquity  as  a 
defence,  any  more  than  as  a  cause  of  action,"  he  must  be  under- 
stood as  confining  his  remarks  to  a  defence  against  an  tiiMiocefi/ 
party.  Such  was  the  case  before  him.  The  defendant  had  given 
his  note  to  the  plaintiff,  his  brother,  to  enable  him  to  draw  in  a  fe- 
male to  marry  him,  which  she  did.  The  note  falsely  acknowledged 
a  large  value  in  the  defendant's  hands,  and  enabled  the  plaintiff  to 
succeed  in  his  designs  upon  the  female  by  representing  himself  as 
a  roan  apparently  of  large  fortune.  In  a  suit  by  the  husband  the 
court  held  the  defendant  to  his  note  for  the  benefit  of  the  innocent 
female.    It  is  put  on  the  same  ground  as  if  the  fortune  repre- 
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sented  to  exist  had  been  settled  on  the  female  by  marriage 
articles ;  and  it  is  said,  in  either  case,  the  suit  must  be  in  the 
husband's  name.  To  take  the  general  doctrine  unqualifiedly  as 
there  laid  down,  would  contradict  the  whole  current  of  English 
authority,  and  several  cases  decided  by  Lord  Mansfield  himself. 
The  doctrine  is  also  too  broadly  laid  down  in  Potter  t.  Yale 
College^  8  Conn.  JR,  62,  62;  indeed  as  broadly  as  would  be  the 
proposition  just  examined.  The  cases  there  cited,  of  Philips  y, 
Biron^  1  Sir.  509,  and  Smith  v.  Bouchier^  2  id.  993,  are  merely 
that  where  two  join  in  pleading  a  justification,  the  matter  must 
be  a  good  justification  for  both,  not  for  one  only ;  otherwise  the 
plea  is  bad.  "^ 

The  point  before  us  has  been  lately  examined  on  the  equitable 
side  in  the  court  of  appeals  of  Kentucky,  ^/onef  y.  Read^  3 
JDana,  640,  •/{.  D.  1836.  There  a  debtor,  Mary  May,  in  order 
to  cheat  her  creditors,  conreyed  to  her  daughter  Lucy,  taking 
back  a  secret  bond  for  re-couTeyance.  Lucy  matried,  and  her 
husband  sold  the  land  to  Read,  who  gave  his  note  for  the  purchase 
money,  but  filed  his  bill  to  avoid  it,  because  the  bond  raised  an 
adverse  equitable  claim  in  the  obligee.  Ewing,  J.  delivered  the 
opinion  of  the  court.  He  said  the  bond  was  fraudulent  in  its 
emanation  ;  and  a  chancellor  should  not  interpose  to  afford  relief 
to  either  party.  No  authorities  are  cited  ;  but  the  case  is  evi- 
dently an  application  of  the  principles  which  I  have  supposed  to 
govern.  It  is  more  pertinent,  as  the  mother's  assignee  was  made 
a  party  defendant,  and  insisted  on  the  bond  as  valid.  The  prin- 
ciple is  also  fully  stated  and  approved  in  a  case  at  law  in  the 
supreme  court  of  North  Carolina,  by  a  dictum  of  Ruffin,  J.  in 
Waller  v.  JfileSy  3  Det).  619.  On  the  same  principle  a  court  of 
chancery  refused,  as  between  the  parties  to  such  a  fraudulent 
deed  absolute  on  its  face,  to  change  it  into  a  mortgage,  pursuant 
to  the  agreement  of  the  parties.  Wright  v.  Wright^  2  lAtt.  R. 
8,  12. 

From  the  degree  of  examination  I  have  been  enabled  to  bestow 
upon  the  subject,  I  can  not  bring  myself  to  doubt,  that  the  note 
in  question  is  among  that  class  of  contracts  which  the  law  will 
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not  enforcey  on  account  of  their  corrupt  origin.  I  am  sure  it  is 
in  vain  to  speculate,  ab  incimvenienHy  whether  such  a  result  will; 
being  known  as  the  law  of  the  land,  have  an  influence  either  to 
discourage  or  multiply  such  fraudulent  practices.  To  say  that 
notes  given  upon  such  a  consideration  as  this  shall  be  enforced| 
was  acknowledged  by  the  plaintifiPs  counsel  to  be  without  any 
precedent  which  they  could  produce. 

It  is  said  the  defence  can  be  allowed  only  where  the  facts  must 
necessarily  make  a  part  of  the  plainti£Ps  ovirn  proof,  and  for  this 
we  are  referred  to  what  Qibbs,  Ch.  J.  said  in  Simpion  v.  Bla$s^ 
7  Tatmi.  249, 260.  As  this  objection  was  very  fully  considered, 
and  refuted  on  abundant  authority,  by  Mellen,  Ch.  J.  in  Smith  v. 
HibhSi  I  shall  content  myself  with  referring  to  his  argument 
there.  The  question  put  by  counsel,  (as  if  that  would  present 
an  analogous  case,)  suppose  that  the  defendant  had  paid  the 
money,  instead  of  giving  his  notes^  could  he  recover  it  back?  is 
the  question,  as  it  will  be  seen,  to  which  we  have  fully  directed 
our  attention,  and  answered  no  ;.  because  that  would  be  an  ex<- 
cuiion  of  the  contract,  and  drive  the  defendant,  in  the  words  of 
Lord  Mansfield,  to  change  sides.  That  makes  the  fatal  differ- 
ence. On  the  whole,  my  conclusion  is,  that  there  should  be  a 
new  trial,  the  costs  to  abide  the  event 

Mr.  Justice  B&onson,  concurred. 

The  Chief  Jostice  disputed,  and  delivered  the  following 
opinion : 

I  am  of'  opinion  that  the  plaintiff  is  entitled  to  his  verdict  on 
the  note  in  question,  notwithstanding  the  want  or  illegality  of 
consideration  urged  against  it.  In  my  view  of  the  case,  neither 
has  been  established  ;  and  to  be  satisfied  of  this,  it  seems  to  me 
only  necessary  to  distinguish  between  an  illegal  contract  in  the 
strict  sense  of  that  term,  and  one  fraudulent  as  it  respects  credi* 
tors.  The  former  is  altogether  void,  and  cannot  be  made  the 
foundation  of  an  action.    Ex  dolo  male  non  oritur  oc^to.    ^^You 
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shall  not  stipulate  for  iniquity,"  says  Chief  Justice  Wilmot  in 
Collins  y.  Blantenij  2  Wilt,  341,  ^^  for  no  polluted  hand  shall  touch 
the  pure  fountains  of  justice."  This  class  of  contracts  is  well 
assigned,  and  illustrated  in  the  books.  1  Comyn  an  C<mt»  31, 46. 
2  Sound,  on  PL  and  Eo,  576,  and  coies  there  cUad.  They  form 
an  excq>tion  to  the  rule  applicable  in  general  to  the  dealings  of 
mankind,  namely,  that  no  person  shall  take  advantage  of  his  own 
wrong.  The  reason  for  it  is  given  by  Lord  Mansfield  in  Holman 
V.  Johnsanj  Cawp,  343.  ^^  The  objection,"  he  observes,  '^  that  a 
contract  is  immoral  or  illegal  as  between  plaintiff  and  defendant, 
sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant.  It  is  not 
for  his  sake,  however,  that  the  objection  is  ever  allowed ;  but  it  is 
founded  on  general  principles  of  policy,  which  the  defendant  has  the 
advantage  of,  contrary  to  the  real  justice  as  between  him  and  the 
plaintiff.  If  from  the  plaintiff's  own  stating  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  causa^  or  the  transgres- 
sion of  a  positive  law  of  this  country,  there  the  court  says  he  has 
no  right  to  be  assisted.  It  is  Upon  that  ground  the  court  goes ; 
not  for  the  sake  of  the  defendant."  All  this  is  quite  clear  and 
satisfactory. 

But  in  respect  to  the  other  class,  that  is,  contracts  fraudulent 
under  the  statute,  2  JR.  S.  137,  §  1;  13  ISiza.  c.  6,  they  are  void 
only  ^^  as  against  the  persons  hindered,  delayed  or  defrauded :"  not 
altogether  void ;  they  are  binding  upon  the  parties.  Cro,  Jac.  27 1 . 
Hawes  v.  Leader^  id.  270.  7  Johns.  R.  167.  16  id.  189.  When 
the  question  is  between  them,  the  rule  ex  turpi  causa  does  not 
apply,  and  therefore,  neither  can  ui^e  the  corrupt  intent  as  to  the 
creditors  by  way  of  imparing  their  obligation.  Buttolph  colild 
not  have  urged  this  view  in  answer  to  a  bill  filed  to  compel  the 
execution  of  the  deed,  nor  the  defendant  resist  taking  it  and  pay- 
ing the  stipulated  consideration. 

My  brethren  have  expressed  the  opinion  that  this  rule  is 
applicable  only  to  executed  contracts.  But  as  early  as  the  case 
of  Hawes  v.  Leader ^^  it  was  held  otherwise.  There  one  C.  had 
sold  certain  goods  to  die  plaintiff  for  J620  paid,  and  bound  himself 
to  keep  them  safely,  and  deliver  them  on  demand.    C.  died  some 
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four  years  afterwards,  and  the  plaintiff  demanded  the  goods  of 
the  defendant,  the  administrator,  who  refused  to  give  them  up, 
upon  which  the  action  was  brought.  The  defendant  pleaded  the 
statute  of  13  Eliz.  in  due  form,  to  which  there  was  a  demurrer, 
and  judgment  for  plaintiff.  It  is  there  said  the  defendant  is  not 
such  a  person  as  is  enabled  by  the  13  Eliz,  c.  5,  to  plead  that 
plea ;  for  the  statute  makes  the  deed  roid  as  against  creditors  ; 
but  not  against  the  party  himself,  his  executor  or  administrator  ; 
against  them  it  remains  good.  This  has  been,  as  I  understand  it, 
the  received  construction  of  this  statute,  ever  since  the  decision 
of  this  case,  (1608.)  It  is  also  reported  in  Yelv.  196.  Set 
alio  3  Bac.  313, 314,  Hi.  Fraud^  C.  13  Fin.  520,  tit.  IVaud,  F.j 
Tpl.  8  and  11.  Shep.  Touch.  67.  10  Cokt^  67.  6  id.  19.  3 
id.  82.  1  Taunt.  381.  2  Bam.  tr  AdoL  376.  2  Saund.  PI. 
and  Ev.  638. 

It  was  said  on  the  argument  that  the  subsequent  application  of 
the  property  to  the  payment  of  the  creditors,  by  operation  of  law, 
has  changed  the  legal  features  of  the  case,  as  the  vendor  has 
thereby  realized  the  whole  benefit  of  the  article  sold,  and  the 
vendee  of  course  has  been  deprived  of  it.  Still  this  cannot  make 
the  contract  illegal  in  the  sense  which  renders  it  absolutely  void, 
as  the  application  is  only  the  practical  result  of  the  taint  before 
assumed  to  exist,  notwithstanding  which  it  was  deemed  valid  as 
between  the  parties.  As  to  the  creditors,  it  was  void  from  the 
beginning,  and  that  is  all  that  can  be  urged  against  it  since  the 
enforcement  of  their  claims ;  for  whatever  of  the  fund  may  be  left 
after  satisfying  them,  belongs  to  the  vendee  as  owner.  He  takes 
it  by  virtue  of  his  title  under  the  contract. 

Again  it  is  said,  if  the  contract  is  not  illegal  so  as  to  forbid 
the  recovery,  there  is  ^failure  of  consideration  arising  from  the 
interference  of  the  creditors.  This  question  depends  upon  the 
nature  of  the  contract  itself.  If  the  title  had  failed  upon  an 
eviction  by  title  paramount,,  the  defendant  could  not  have  set  up 
this  by  way  of  defence,  unlesi^  there  had  been  a  warranty  express 
or  implied,  or  fraud  on  the  part  of  the* vendor  ;  nor,  which  is  the 
same  thing,  sustained  an  action  to  recover  back  the  consideration 
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paid.  2  Caines^  188.  Bugd.  on  Vend,  337.  Id.  m  Sales^  23) 
24.  1  Jac.  4*  Walk.  656.  3  Munf.  243.  In  the  absence  of  either, 
the  vendee  is  deemed  to  have  taken  upon  himself  the  risk  of  the 
title  as  a  part  of  his  contract.  But  here  has  been  no  eviction  by 
title  paramount,  and  therefore  it  is  quite  immaterial  what  may 
have  been  the  covenants  in  the  deed,  or  representations  at  the 
time  of  the  sale.  Neither  is  any  defect  of  title  at  the  time  of  the 
sale  pretended  ;  indeed,  we  may  say,  from  the  ground  upon  which 
this  defence  is  placed,  it  is  conceded  to  have  been  good  ;  for  the 
only  defect  set  up  or  relied  upon,  is  one  that  arose  out  of  the 
purchase  itself,  made  by  the  defendant,  and  which  implies  that 
previously  to  that  time  the  title  was  unexceptionable.  Then,  is 
there  any  general  principle  upon  which  the  vendor  can  be  Qiadc^ 
responsible  for  this  ground  of  failure  ?  There  is  certainly  no 
covenant  by  him  express  or  implied  against  the  defect ;  and  there 
can  be  no  fraud,  because  we  know  that  the  eviction  could  not 
have  taken  place  without  proving  that  the  vendee  knowingly 
participated  in  that  which  has  defeated  his  title.  Without  proof 
of  such  knowledge,  there  could  have  been  no  recovery  against 
him.  He  took  the  title  with  full  notice  of  the  defect,  and  there 
is,  therefore,  no  rule  applicable  to  the  construction  of  contracts 
which  would  make  the  vendor  responsible  under  such  circum- 
stances. '  The  case  falls  within  the  familiar  principle,  that  imposes 
upon  the  purchaser  the  responsibility  of  any  defects  in  the  article 
of  property  whether  real  or  personal,  when  he  takes  it  with  full 
knowledge,  and  without  guarding  against  it  by  his  contract. 

The  defects  in  such  cases  enter  into  the  contract  and  are  pre- 
sumed to  modify  it  by  reducing  the  price  of  the  article  sold ;  in 
this  way  the  purchaser  provides  for  the  risk,  or  diminished  value 
of  the  goods.  The  land  is  sold  with  a  cloud  upon  the  title  :  and 
the  goods  as  unmerchantable.  The  price  is  adjusted  accordingly, 
and  neither  party  has  cause  for  complaint.  I  presume  in  the 
case  under  consideration  the  defendant  provided  for  the  risk 
against  the  claims  of  the  creditors,  by  an  abatement  of  the  fiill 
value  of  the  land ;  or  if  he  did  not,  it  was  his  own  folly. 

In  any  view  that  I  can  take  of  the  case,  the  plaintiff  is  entitled 
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(o  recoTer,  tlK^h  he  stands  in  no  better  situation  than  Buitolph 
on  all  grounds  :  1.  That  the  contract  is  legal  as  between  them- 
^lyes ;  and  2.  There  has  been  no  breach  of  it  shewn.  This  result 
is  also  in  harmony  with  the  soundest  principles  of  public  policy; 
for  were  we  to  permit  the  purchaser  in  fraud  of  creditors  to  set 
ap  the  intent  with  which  the  conveyance  was  executed  as  a 
defence  to  ihe  payment  of  the  purchase  money,  the  fraud  could 
be  practised  without  hazard.  All  that  would  be  necessary  to 
escape  it,  would  be  to  extend  the  payment  so  as  to  ensure  the 
experiment  by  creditors,  before  it  became  due. 
I  am  of  opinion  that  a  new  trial  should  be 


A  majority  of  the  court,  however,  being  of  a  different  opinion, 

a  new  trial  was  granted. 

New  trial  granted. 


Dubois  vs.  Haboouxt. 

Where  iiropertjr  If  levied  npott  by  Tixtoe  of  la  attadlmmiif  and  mbMqaeatijr  a 
aecond  leiy  la  anda  npon  the  nme  property  imder  aaother  attaehmeat,  the 
oOeer  anUaf  flie  leooad  lery  if  not  entitted  to  eeitafai  aa  aatkm  of  IroMT 
agaimC  a  iheriff  who  iUegaUy  takea  and  will  the  property. 

Whether  goodi  attaehtd  to  aaewer  to  the  plaiiitiff  if  he  reeoTera,  nay  he  taken 
nnder  a  leoond  attachment  nbjeet  to  flie  first,  qnmr: 

This  was  an  action  of  troverj  tried  at  the  Ulster  circuit  in 
October,  1836,  before  the  Hon«  Addisoit  OAiu>iNEBy  then  one 
of  the  circuit  judges. 

The  plaintiff  claimed  to  recover  $110.26,  the  amount  of  an 
attachment  held  by  him  as  a  constable  against  the  property  of 
one'  ChWj  he  having  by  virtue  of  such  attachment  made  a  levy 
upon  a  quantity  of  firewood  belon^g  to  Clow,  which  was  sub- 
sequently sold  by  the  defendant.  The  defence  set  up  was,  that 
the  defendant,  as  sheriff^  of  the  county  of  Ulster,  had  pretnaus  to 
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the  levy  by  the  plaintiff,  made  a  levy  upon  the  same  property  by 
virtue  of  an  execution  issued  out  of  this  court,  and  had  subse- 
quently sold  the  same  ;  and  that  the  avails  of  the  sale  were  not 
more  than  sufficient  to  satisfy  the  execution.  The  levy  made  by 
the  sheriff  was  in  this  wise  :  On  the  fourth  day  of  August|  1634, 
after  receiving  the  execution,  he  proceeded  to  the  dwelling  house 
of  Clow  and  made  an  actual  levy  upon  the  household  furniture 
and  other  property  there  present,  and  made  an  inventory  of  the 
same  ;  and  with  the  assent  of  Clow,  entered  upon  the  inventory 
a  quantity  of  firewood  belonging  to  Clow,  lying  upon  lots  dis- 
tant from  the  house  of  Clow — one  a  mile  and  a  half,  and  the 
other  five  miles — and  on  the  next  day  advertised  the  household 
furniture  and  the  wood  for  sale.  On  the  fifth  day  of  August  an 
attachment  was  delivered  to  the  plaintiff  to  be  served  on  the 
property  of  Clow,  by  virtue  of  which  he  proceeded  to  the  premi^ 
ses  where  the  wood  was  lying,  and  made  an  actual  levy  upon  the 
same.  Previous  to  the  levy  thus  made  by  the  plaintiff,  the 
defendant  did  not  go  to  the  places  where  the  wood  was  lying, 
nor  did  he  see  the  same.  A  further  defence  was  set  up  by  the 
defefidant,  viz  :  that  on  the  fifth  day  of  August,  and  hefore  the 
levy  made  by  the  plaintiff,  a  levy  had  been  made  on  the  same 
wood  by  one  Bay,  also  a  constable,  by  virtue  of  attachments 
against  the  property  of  Clow.  On  these  facts  the  judge  directed 
a  verdict  for  the  plaintiff,  who  accordingly  found  a  verdict  for 
the  amount  claimed.     The  defendant  asks  for  a  new  trial. 

H.  M.  Romeyn,  for  the  defendant,  insisted,  1.  That  the  levy 
by  the  sheriff  was  a  valid  and  sufficient  levy,  and  gave  the  execu- 
tion a  priority  over  the  attachment  in  the  hands  of  the  plaintiff ; 
and  2.  If  the  levy  was  not  sufficient  for  that  purpose,  that  the 
plaintiff  did  not  acquire  such  rights  under  the  attachment  in  his 
hands  as  enabled  him  to  sustain  this  action,  inasmuch  as  the 
wood  having  been  levied  upon  by  Ray  was  in  the  custody  of<-the 
law  and  could  not  subsequently  be  levied  upon.  1  Show,  173. 
17  Johns.  R.  128.     10  Peters,  404. 

JIf .  T.  Reynolds,  for  the  plaintiff,  contended  that  the  wood  wae 
subject  to  a  levy  by  virtue  of  the  attachment  in  the  hands  of  the 
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plaintiff,  notwithstanding  the  previous  levy  under  the  attachments 
in  the  hands  of  ilay,  and  cited  1  Rolh^  893,  /.  40;  Comyn's 
Dig.  at.  Execuiionj  C.  3,  pL  4.  That  if  the  objection  existed, 
it  coald  be  urged  only  by  JRay,  between  whom  and  the  defendant 
no  privity  was  shown.  10  Wendell^  389.  That  the  policy  of 
the  law  required  that  the  action  should  be  sustained,  as  otherwise 
junior  attachment  creditors  might  be  deprived  of  their  remedies. 
That  in  the  present  case,  no  injury  could  accrue  to  the  creditors 
who  had  sued  out  the  previous  attachments,  as  the  property  was 
amply  sufficient  to  satisfy  all  the.attachments,  and  th^  plaintiff 
could  not  recover  beyond  the  extent  of  his  special  interest.  8 
Wendelly  447. 

*By  the  Courts  Nelson,  Ch.  J.  In  Ray  v.  HarBourty  19 
Wendell^  495,  it  was  held  that  an  attachment  from  a  court  not  of 
record,  if  actually  levied^  has  a  preference  over  an  execution  from 
a  court  of  record  in  the  hands  of  a  sheriff  under  which  such  levy 
has  not  been  made.  That  case  disposes  of  the  first  question  here 
presented  ;  but  another  arises,  viz.  whether  the  plaintiff  here  can 
maintain  this  action,  inasmuch  as  the  property  had  been  previously 
seized  under  other  attachments,  and  at  the  time  of  the  levy  by 
him  was  in  the  custody  of  the  law. 

To  maintain  this  action,  a  plaintiff  must  show,  1.  Either  an 
absolute  or  special  property  in  the  goods,  the  subject  of  the  action, 
at  the  time  of  the  conversion  ;  and  2.  A  right  to  the  actual  posses- 
sion. 12  Johns.  R.  403.  2  Saund.  PL  and  Eo.  869,  873.  Now, 
although  Dubois  may  have  had  a  special  property  in  these  goods 
by  virtue  of  his  levy  under  the  attachment,  which,  however,  is 
questionable  upon  authority,  1  Show,  174;  2  Bacon^  715;  10 
Peters  J  403,  it  is  perfectly  clear  that  he  had  no  right  to  the 
possession  at  the  time  of  the  conversion  by  the  defendant.  Ray, 
the  other  constable,  had  attached  the  whole  of  the  goods,  and  in 
judgment  of  law  was  in  the  possession  of  them,  and  had  a  right 
to  the  absolute  control  for  the  time  being,  as  much  so  as  if  he  had 
been  owner.  There  may  be  some  difficulty  in  securing  the  lien 
acquired  by  the  second  attachment  upon  the  property  ;  that  is  not, 
however,  a  question  involved  in  this  case,  and  it  would  be  useless 
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here  to  speculate  upon  it.  It  is  impossible  to  give  each  officer 
the  legal  control  of  the  property  connstent  with  law  or  the 
right  of  the  partj  making  the  first  lery.  Ndther  can  these  con- 
flicting equitable  claims  growing  out  ef  several  seizures,  be 
adjusted  in  a  court  of  law,  withf  ut  ioTolving  the  interesta  of  the 
parties  in  great  confusion.    Indeed,  it  is  altogether  impracticable. 

« 

New  trial  granted. 


*  -  ■ 

Stilwell  and  wife  vt^  HubbakD. 

Wh«re  a  de$d  of  land  ezeeated  in  the  preMoee  of  a  eonmiMioner  autfaorizad  to  take 
tiia  aoknowledgment  of  eoiiTejmiie«i,  who  endonad  upon  U  a  oertilleate  of 
aoknowledgmant,  waa  taken  bj  the  grautor  Into  bii  poMsarion^  where  It  remained 
nntil  his  death  ;  U  wm  kM  that  it  was  Inoperatiye  for  the  want  of  delivery  ;  the 
grantee  not  baring  been  present  at  the  time  of  its  exeeation^  no  ibrmal  deliyery 
haying  been  made  to  a  third  person,  and  the  gnrntor  by  his  dedaBttttoa  showing 
that  hj&inimdsdthe  deed  should  operate  in  the  nature  of  a  testamentary  disposition 
not  to  take  et&ct  ontil  his  death. 

This  was  an  action  of  ejectvient^  tried  at  the  circuit  in  the 
county  of  Kings  in  December,  1836,  before  the  Hon.  Ogpen 
Edwards,  one  of  the  circuit  judges. 

The  plaintiffs  claimed  to  recover  the  premises  in  question  bj 
virtue  of  a  deed  executed  by  Samuel  Hubbard^  senior j  to  his 
daughter  MHe^  one  of  the  plaintiffs.  The  defendant,  who  is  the 
grandson  of  Samuel  Hubbardj  junioTy  claimed  the  premises  under 
a  devise  to  him  contained  in  the  mil  of  his  grandfather.  Several 
years  after  the  making  of  the  will,  and  two  years  previous  to  his 
death,  Samuel  Hubbardj  senior j  went  alone  to  the  house  of  a 
witness  for  ihe  plaintiffs,  and  told  him  that  his  daughter  MHe 
was  dissatisfied  as  to  the  disposition  he  had  made  of  his  property 
by  his  will,  and  that  he  had  come  to  him  for  the  purpose  of  making 
an  alteration  in  the  will,  or  of  having  a  new  one  drawn,  or 
having  something  done  to  padfy   his  daughter.     The  witness 
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stated  that  after  some  conTersation  as  to  the  competency  of  tbd 
testator  to  alter  his  will)  he  being  very  i^ed,  it  was  concluded 
between  them  that  a  deed  should  be  drawn,  conveyiBg  to  MHe 
twelve  acres  of  land  which  had  been  devised  to  the  defendant. 
The  witness  accordingly  drew  a  deed  conveying  that  parcel  to 
Altie,  which  deed  was  executed  by  Samuel  Hubbard,  senior,  in 
his  presoice,  and  being  a  judge  of  the  county  of  Kings,  he 
endorsed  a  certificate  of  acknowledgment  upon  it  and  delivered 
it  to  the  grantor.  The  grantor  asked  the  witness  takether  the  deed 
unmld  gioe  his  daughter  the  piece  of  land  after  hi»  deaths  who 
answered  that  he  thought  it  would.  The  witness  testified  that 
the  impressions  received  by  him  were  that  the  deed  was  not  to 
go  into  effect  until  the  death  of  the  grantor^  who  was  to  keep  the 
same  until  that  event  should  happen.  A  son  of  the  plaintiffs 
testified  that  upon  a  certain  occasion,  Samuel  Hubbard^  senior j 
^d  that  if  he  (the  witness)  would  give  up  a  note  which  he  held 
against  him  for  $108,  he  would  give  a  deed  of  the  premises  in 
question  to  the  mother  of  witness.  Two  or  three  weeks  thereafter 
the  grandfather  came  to  the  house  of  the  plaintiflb  and  told  his 
mother  that  he  had  procured  a  deed  to  be  d)rawn  to  her,  and  that 
she  could  have  it  at  any  time  that  she  wanted  it.  He  at  this 
ttine  did  not  ask  for  the  note,  and  the  witness  still  retained  it. 
On  the  other  hand,  it  was  proved  that  on  the  day  that  the  will  of 
Samuel  Hubbard,  senior,  was  opened  and  read,  JlltiCy  one  of  the 

m 

plaintiffs,  said  that  she  knew  nothing  about  the  deed.  After  the 
death  of  Samuel  Hubbard,  junior,  the  deed  and  will  were  found 
in  a  trunk  in  which  he  kept  his  papers,  and  it  was  conceded  by 
the  plaintiffs'  counsel  that  the  deed  had  never  been  out  of  the 
possession  of  the  gsantor.  The  judge  charged  the  jury  that  the 
deed  was  inoperative  for  the  want  of  ddivery^  and  that  the  plain- 
tifis  could  not  claim  title  under  it.  The  jury,  notwithstanding, 
found  a  verdict  for  the  plaintiffii.  A  motion  was  made  to  set 
aside  the  verdict. 


/.  A.  Lottj  for  the  defendant. 
JV^  B.  MorsCf  for  the  plidntiffii. 
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By  the- Court)  Bbonson,  J.     The  deed  was  never  delivered  ta 
nor  accepted  by  Altie,  the  grantee,  but  remained  in  the  possession 
of  the  grantor  until  the  time  of  his  death.     Jackson  v.  PhippSy 
12  Johns.  R.  41^.     There  were  no  formal  words  of  delivery,  and 
nothing  was  said  at  the  time  the  deed  was  executed  from  which 
it  can  be  inferred  that  Hubbard  intended  it  should  be  a  present 
operative  conveyance.     On  the  contrary,  it  plainly  appears  that 
he  intended  theideed  should  not  take  effect  till  after  his  death.     In 
Doe  V.  KmgAt^,5  Bam.  4r  Cress.  671,  the  grantor  at  the  time  of 
execution  said  to  the  subscribing  witness,  ^'  I  deliver  this  as  my  act 
and  deed.''     He  afterwards  handed  the  deed  to  his  sister,  saying, 
^^  Here,  Bess,  keep  this,  it  belongs  to  Mr.  Gramons,"  who  was  the 
grantee.  The  jury  found  that  the  grantor  parted  with  the  possession 
and  all  power  and  control  over  the  deed,  and  that  the  sister  held  it 
for  Mr.  Gamons,  free  from  the  control  and  disposition  of  the  broth- 
er.    The  court  held  this  a  good  delivery  to  a  third  person  for  the 
use  of  the  grantee.     On  another  point  in  the  case,  Bayley^  J.,  after 
referring  to  several  authorities,  said  ^'It  seems  to  me  that  where  an 
instrun)ent  is  formaily  sealed  and  delivered,  and  there  is  nothing 
to  qualify  the  delivery  but  the  keeping  the  deed  in  the  hands  of  the 
executing  party,  nothing  to  show  he  did  not  intend  it  to  operate 
immediately  J  that  it  is  a  valid  and  effectual  deed,  and  that  delive^ 
to  the  party  who  is  to  take  by  it,  or  to  any  person  for  his  use, 
is  not  essential.     This  is  perhaps  going  as  far  as  any  of  the  cases, 
but  it  will  not  answer  the  purpose  of  the  plaintiffs.     In  Scrug- 
ham  V.  Wood)  15  Wendell,  545,  the  conveyance  was  to  trustees, 
of  whom  the  plaintiff,  who  now  claimed  against  the  deed  was  one^ 
and  the  trustees  covenanted  to  execute  the  trusts.     The  deed  was 
executed  and  acknowledged  by  and  in  the  presence  of  all  the 
parties.     The  grantor  had  the  deed  recorded,  and  then  deposited 
among  his  papers.  .  There  was  no  room  to  doubt  that  all  the 
parties  intended  itshoukl  immediately  take  effect  as  an  operative 
conveyance.     The  grantor,  as  well  as  the  other  parties,  was  in- 
terested in  the  preservation  of  the  deed  ;  and  it  was  said,  that  the 
fact  of  its  being  in  his  possession  did  not,  under  the  circumstances 
of  the  case,  create  any  presumption  against  the  idea  that  a  de- 


UTICA,  JULY,  1838.  47 


Wood  9.  Hitchcock. 


liTery  was  intended  at  the  time  of  execution.  In  Ruggtes  v. 
Lanosony  13  Johns.  It.  285,  the  grantor  delivered  several  deeds  to 
a  third  persanj  to  be  delivered  to  his  children  respectively  in  case 
he  should  die  before  making  a  ;will.  The  grantor  having  died 
without  making  a  will,  it  was  held  that  the  deeds  were  good,  and 
would  take  effect  from  the  first  delivery.  But  in  the  case  at  bar, 
there  was  no  delivery  to  a  third  person.  The  grank>r  kept  the 
deed  himself.  He  did  not  intend  it  should  be  an  <fperative  con- 
veyance so  long  as  he  lived  ;  and  if  it  was  his  settled  purpose 
that  Mtie  should  have  the  land  after  his  death,  he  has  not  taken 
the  proper  legal  means  for  carrying  that  intention  into  effect.  We 
cannot  uphold  this  deed  without  overturning  well  settled  princi- 
ples. There  must  be  a  new  trial ;  and  as  the  verdict  was  against 
I  aw  and  the  charge  of  the  judge,  the  costs  must  abide  the  event. 


New  trial  granted. 


Wood  vs,  Hitchcock. 

A./«fuiirofmone7iDpa7meiitofa  debt  to  be  Available,  mnitbe  without  qualifl- 
cation,  i.  e.,  there  mmt  not  be  anything  raittng  the  impUcation  that  the  debtor  « ' 

intended  to  ent  off  or  bar  a  claim  for  any  amount  beyond  the  mm  tendered  ; 
and  U  was  aeeordkkgfy  hM,  in  thii  eaaoy  that  the  tender  of  a  mm  of  money  infuU  \^ 

di$charg$qfattd§maindiofth$er§dUor,  wasnotgpood.  \ 

< 

This  was  an  application  to  the  court  to  set  aside  a  report  of 
referees.  The  action  was  assumpsit j  and  the  declaration  con- 
tained counts  for  goods  sold,  work  done,  materials  found,  and  in 
the  common  money  counts.  The  defendant  pleaded  non-assump- 
sit as  to  the  promises,  &c.  except  as  to  the  sum  of  $85,  and  as  to 
that  sum  a  tender  ;  there  was  also  a  plea  of  set-off.  On  the 
hearing  before  the  referees,  the  plaintiff  offered  to  prove  a  demand 
for  board,  lodging  and  washing  furnished  for  two  sons  of  the 


\ 
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plaintiff  at  his  request.  The  evidence  waq  objected  to  as  inad- 
missible under  the  counts  of  the  declarationi  and  was  rejected  by 
the  referees.  Proof  was  then  given  of  an  attempt  at  a  settlement, 
in  which  the  plaint^  produced  an  account  and  claimed  a  balance 
in  his  favor  of  about  $100 ;  the  defendant  insisted  that  the  balance 
due  from  him  was  only  $77 :  but  in  order  to  obtain  a  settlement 
of  the  accounts,  offered  to  pay  to  the  plaintiff  the  sum  of  $85  : 
which  was  refused  to  be  accepted.  The  defendant  then  made  a 
formal  tender  of  the  last  mentioned  sum  in  full  settlement  and 
discharge  of  all  demands  which  the  plaintiff  held  against  him  ; 
which  tender  the  plaintiff  refused  to  accept.  Besides  the  above, 
there  was  evidence  of  work  done  by  the  plaintiff  for  the  defen* 
daiit.  The  referees  reported  that  the  defendant  did  not  tender 
the  sum  of  ^Sb^inmodoetforma^  as  alleged  in  the  plea,  and 
certified  the  sum  of  $86  to  be  due  to  the  plabtiff.  The  defend- 
ant' moved  to  set  aside  the  report. 

S.  Stevens^'  for  the  defendant. 

JIf.  7.  Reynoidsj  for  the  plaintiff. 

By  the  Court j  Co  wen,  J.  Very  likely  the  defendant,  when 
he  made  the  tender,  owed  the  plaintiff  in  the  whole  more  than 
eighty-five  dollars,  but  has  succeeded,  by  rainng  technical  diffi- 
culties, in  reducing  the  report  to  that  sum.  Independent  of  that 
however,  the  tender  was  defective.  It  was  clearly  a  tender  to 
be  accepted  as  the  whole  balance  due,  which  is  holden  bad  by 
all  the  books.  2  Phil.  Ep.  1th  ed.  133,  4.  Evans  v.  JuJUdns, 
4  Camph.  166/  Cheminant  v.  Thornton^  2  Carr.  4r  Payne,  60, 
and  Peacock  v.  Dickerson^  in  a  note^id.  61.  Strong  v.  Harvey , 
3  Bing.  304.  Mitchell  v.  Kingy  6  Carr.  4r  Payne,  237.  The 
tender  was  also  bad,  because  the  defendant  would  not  allow  that 
be  was  even  liable  to  the  full  amount  of  what.he  tendered.  Hb 
act  was  within  the  rule  which  sayt  he  shall  not  make  a  protest 
agamst  his  liability.  2  Phil*  Ev.  1th  ed.  134%  Simmons  v. 
WUmottj  3  Esp.  jR.  91.    He  must  also  avoid  all  counter  claim. 
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as  of  a  set-off  agcdnst  part  of  the  debt  due.  2  Phil.  Ev.  1th  ed. 
134.  1  ChU.  Gen.  Pr.  608.  Brady  v.  Jones^  2  Dawl.  4r  Ryl. 
306. 

That  this  defendant  intended  to  impose  the  terms  or  raise  the 
the  inference  that  the  acceptance  of  the  money  should  be  in  full, 
and  thus  cohcltxde  ^e  plaintiff  against  litigating  all  farther  or 
other  claim,  the  referees  were  certably  entitled  to  saj.  That 
tiie  defenduit  intended  to  question  his  liability  to  part  of  the 
amoimt  tendered,  is  equally  obvious,  and  his  object  was  at  the 
same  time  to  ^djufert  his  counter  claim.  It  is  not  of  the  nature  oi  ' 
a  tender  to  make  conditions,  terms  or  qualifications ;  but  simply 
to  pay  the  item  tendered  as  for  an  admitted  debt.  Interlarding 
any  other  object  will  always  defeat  the  efiect  of  the  act  as  a 
tender.  Eren  demanding  ti  receipt,  2  Phil.  Ev.  1th  «d.  134, 
or  an  intimation  that  it  is  expected,  as  by  asking  ^^  hare  you  got 
a  recdpt  1"  will  titiate.  Ryder  v.  Tbtewif  end,  7  D<wL  &  RyL 
119.  The  demand  of  a  receipt  in  full,  would  of  course  be  inad- 
mittible. 

The  bookb  are  sufficiently  nice  as  to  the  manner  of  a  tender  ^ 
but  I  think  the  case  at  bat  shows  that  they  are  not  so  without 
reason.  The  person  making  the  tendet  may  avoid  all  implica- 
tion against  the  idea  of  a  qualification,  or  other  ctrcumstanoe 
destroying  his  tender;  by  making  it  in  writing,  and  even  nega«- 
tiving  that  it  is  on  any  condition,  or  reserve,  or  intended  to 
prejudice  the  plaintiff's  fiirther  claim.  Considering  the  exactness 
of  the  cases,  and  the  chances  to  infer  something  against  the 
def^mdant  from  the  cross-examination  (^  the  tendering  witness, 
Mr.  Chitty  advises  to  that  course,  with  other  cautionary  steps  in 
this  respect.  He  even  goes  so  far  as  to  give  the  form  of  a  notice 
which  shall  disembarrass  the  proceeding  of  all  the  clogs  imposed 
by  the  cases.  1  C^.  Oen.  Pr.  608,  and  note  (t),  ^m.  ed.  of 
1834. 

The  motkm  to  aet  amde  the  report  of  the  referees  BUist  be 
denied* 
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Emmet's  administrators  vs.  Bradsteeet. 

Where  lands  of  a  debtor  are  sold  wider  execution,  and  a  Jimior  Judgment  creditor 
redeems  them  from  the  parehaser,  mch  redemption  is  no  bar  to  an  action  at  law 
to  enforce  payment  of  the  Judgment,  although  the  value  of  the  lands  redeemed 
far  exceeds  the  amount  of  the  judgment  and  the  money  paid  on  the  redemption. 

Demurber  to  plea.  The  plaintiffs  declared  in  debt  on  a 
judgment  obtained  by  the  intestate  against  the  defendant  for 
$20,000  debt,  and  $36 .  17  damages,  rendered  in  the  term  of  Feb* 
ruary,  1824.  The  defendant  pleaded,  that  oa  the  16th  May, 
1822,  a  judgment  was  recovered  against  her  in  favor  of  one 
George  H.  Newbold,  for  the  sum  of  $632.53,  upon  which  judg- 
ment an  execution  was  issued  and  delivered  to  the  sheriff  of 
Delaware,  who  by  virtue  thereof,  on  the  2d  October,  1823,  sold 
all  the  right,  title  and  interest  of  her,  the  defendant,  in  and  to  an 
undivided  moiety  of  a  lot  of  land  c<Hitaining  1,060  acres,  and  in 
and  to  the  whole  of  another  lot  containing  603  acres ;  that  on 
the  1st  January,  1825,  the  intestate  in  his  lifetime,  as  a  judg- 
ment creditor  of  the  defendant,  and  by  virtue  of  the  judgment 
set  forth  in  the  declaration,  caused  the  right*  title  and  interest, 
of  the  defendant  in  and  to  the  said  two  lots  to  be  redeemed^  and 
afterwards,  on  the  third  January,  1826,  received  and  accepted 
from  the  sheriff  of  Delaware,  a  deed  of  the  said  premises  in  fee, 
the  same  being  of  great  value,  to  wit,  of  the  value  of  $26,000, 
and  this,  &c.,  wherefore,  &c.  To  this  plea  the  plaintiffs  put  in 
a  general  demurrer. 

D.  Selden^  for  the  plaintiffs  insisted,  that  the  plea  was  no 
answer  to  the  declaration,  inasmuch  as  the  redemption  of  the 
lands  is  not  an  extinguishment  of  the  judgment.  The  statute 
under  which  the  redemption  was  had,  does  not  declare  that  it 
shall  be  an  extinguishment.  When  the  redemption  took  place 
all  right  and  interest  of  the  debtor  in  the  lands  had  ceased,  the 
time  for  redemption  by  her  having  expired. 
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/.  X.  Tillhighast^  for  the  defendant,  contended,  that  as  the 
judgment  declared  upon  had  been  fully  satisfied  by  a  course  of 
legal  proceedings,  provided  by  law  to  enable  creditors  to  obtain 
satisfaction  of  judgments  agaifist  their  debtors,  the  plea  ought  to 
be  sustained.  In  support  of  his  argument  he  cited?  Coiren,  553^ 
1  Id.  456,  457  and  510. 

The  Court  gave  judgment  for  the  plaintiffs,  holding  that  the 
creditor  by  the  redemption  takes  the  title,  and  stands  in  the  place 
of  the  purchaser  J  whose  title  as  against  the  judgment  debtor  had 
become  perfect  previous  to  the  time  when  the  creditor  obtained 
the  right  to  redeem.  The  redeeming  creditor  is  bound  to  extin- 
guish intermediate  liens,  and  so  far  forth  the  debior  is  benefited; 
but  the  judgment  of  the  redeeming  creditor  remains  unaffected. 


Judgment  for  the  plaintiffs. 


Still  vs.  Hall. 


htUrut  isrecovarable  on  money  due  under  atpecial  oontraet,  as  where  eompeniation 

for  eerrices  ii  agreed  upon  at  a  specific  sum  per  montti. 
In  an  action  to  recover  compensation  for  serriees  rendered,  the  employer  is  entitted 

to  show,  by  way  of  recoupment  of  damagea,  loss  sostained  by  him  through  the 

negHgsncs  of  the  employee. 

Tbis  was  an  application  to  set  aside  ^report  of  referees.  The 
action  was  assumpsit.  The  plaintiff  claimed  to  recover  a  balance 
of  $99.62,  as  due  to  him  for  his  services  as  master  of  a  sloop 
belonging  to  the  defendant,  which  he  had  navigated  on  the  Hudson 
river.  His  compensation  was  agreed  upon  at  the  rate  of  $35  per 
month.  No  time  of  payment  was  specified.  He  had  charge  of 
the  sloop  from  the  spring  until  the  navigation  closed  in  the  fall 
of  1835.  The  balance  claimed  was  conceded  to  be  due,  but  the 
defendant  offered  to  prove  in  bar  of  a  recovery,  or  in  reductioh 
of  the  plaintiff's  claim,  that  in  violation  of  his  orders,  the  plaintiff, 
at  the  close  of  the  navigation,  laid  up  the  sloop  at  a  particular 
landing  on  the  river,  and  in  so  doing  was  guilty  of  such  negligence 
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that  the  sloop  was  run  into  and  sunk  by  the  ice.  This  evidence 
was  rejected  by  the  referees,  iriio  made  a  report  in  favor  of  the 
plaintiff  for  the  stun  claimed,  together  unth  interest j  amounting 
in  the  whole  to  the  sum  of  $106. aO«  The  defendant  moved  to 
set  aside  the  report. 

J.  Van  Vlecky  for  the  defendant. 

j9.  Jordan^  for  the  plaintiff. 

By  the  Court^  Cowen,  J.  It  is  well  settled  that  mterest  is 
recoverable  on  moneys  due  upon  a  special  agreement.  Feeter  v. 
Heathy  11  Wendellj^n^iSi.  Williams  v.  Sherman jl  Wendell j 
109.  Interest  runs  from  the  time  when  the  money  falls  due. 
Williams  v.  Sherman^  7  Wendell j  109,  112.  The  referees  were 
correct,  therefore,  in  allowing  it,  unless  the  principal  sum  stood 
open  for  liquidation,  by  the  testimony  offered  in  abatement.  If 
80,  and  damages  had  been  proved  and  deducted,  interest  should 
not/have  made  a  part  of  the  balance  found.  The  principal  would 
have  stood  in  the  light  of  an  uncertain  demand,  to  be  settled  by 
process  of  law.    On  such  demands  interest  is  not  allowed. 

We  think  the  defence  offered  was  admissible.  It  was  not  pre- 
sented as  a  matter  of  set-off  arising  on  an  independent  contract, 
but  by  way  of  recoupment  of  the  plaintiff's  damages,  by  reason 
that  he  himself  has  not  complied  vrith  his  cross  obligations,  arising 
under  the  same  contract.  The  law  implied  an  obligation  on  his 
dde,  as  parcel  of  the  contract  in  question,  to  exercise  ordinary 
care  in  the  defendant's  service ;  and  damages  for  not  fulfilling 
that  obligation  are  properly  admissible  in  abatement,  within  the 
principle  of  Reab  v.  McAlister^  4  Wendelly  483, 492,  and  cases 
there  cited :  8  Wendell^  109,  S.  C.  on  error. 

The  report  must,  therefore,  be  set  aside,  the  costs  to  abide  the 
event. 
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Beckbiak  and  wife  vs.  Hudson. 

Uadflra  elaoie  in  a  will  inlhaie  woidl^  <•  I  oidaiB  that  mybal^rad  wilb  Lanali 
diall  have  the  care  qf  fliy /an»  ai  long  as  the  remains  my  widow,  for  ktr  tuppori 
mulmaintmumf,  and  (that)  of  my  childrsn  and  mother/'  wu  hM  to  give  her 
an  laUrtst  in  the  land  AtrmUi  pUidiai$,  notwithstanding  a  sohseqaent  clause 
givinf  file  sune  premises  to  fiie  ehildrsn  in/M. 

This  was  an  miction  of  efedment  for  dower j  tried  at  the 
Rensselaer  circuit  in  September,  1836|  before  the  Hon.  James 
YAHDEiiFOEL,  then  one  of  the  circuit  judges. 

The  dower  was  claimed  in  right  of  the  wife,  one  of  the  plain- 
tiff's, as  the  former  toidoto  of  JilMes  Van  Biiren,  in  certain  premi- 
ses devised  to  him  in  and  hj  the  last  will  and  testament  of  his 
father,  John  M.  Van  Burm^  bearing  date  18th  September,  1799. 
The  will  contained  the  following  provisions  :  ^  First j  I  ordain 
and  direct  that  all  my  just  debts  and  funeral  charges  be  paid  by 
my  executors  hereinafter  named ;  secondly^  I  ordain  that  my 
beloved  wife  Lanah  tdiall  have  the  care  of  my  farm  as  long  as 
she  remains  my  widow,  for  her  support  and  maintenance  and  of 
my  children  and  mother  ;  thirdly^  I  give  and  bequeath  unto  my 
two  daughters  Catharine  and  Jessy  and  to  their  heirs  and  assigns 
forever,  each  one  hundred  acres  of  land  firom  the  east  part  of  my 
land.  All  |he  remainder  of  my  real  estate  except  86 1  acres  ad- 
joining, &c.  [locating  the  premises  excepted]  I  give  and  bequeath 
to  my  son  Moses  and  to  his  heirs  and  asngns  forever.''  The 
testator  died  in  1799,  leaving  his  mother,  his  wife  and  his  three 
children  surviving  him.  His  wife  remmns  unmarried,  and  the 
defendant  in  this  cause  is  in  possession  of  the  premises  in  which 
dower  is  clidmed,  under  her.  The  mother  of  the  testator,  after 
his  death,  was  supported  by  his  wife.  Jlfo^e^  died  in  1817, 
shortly  after  coming  of  age.  On  these  fhcts  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  court. 

/.  D.  HammMid^  for  the  plaintiff. 

S.  Stevens^  for  the  defendant. 
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By  the  Courty  Nelson,  Ch-  J.  If  the  widow  of  the  testator 
took  an  interest  in  the  farm  during  her  widowhoody  ]the  plaintiff 
cannot  recoyer,  as  her  former  husband  was  in  such  case  not 
seised  of  an  estate  of  inheritance,  conferring  the  right  to  the  im- 
mediate freehold.  Perhtnt^  ^  340.  Park  on  Dow,  ch.  4,  p. 
47. 

It  is  quite  clear  upon  the  words  of  the  will  above  referred  to, 
that  the  testator  intended  to  give  to  the  widow  the  exclusive 
possession  and  control  of  the  farm,  to  enable  her  to  receive  the 
rents  and  profits  of  the  same  for  a  specified  purpose,  namely,  the 
maintenance  of  herself  and  family.  The  provision  thus  made 
for  the  children  during  widowhood,  as  well  as  the  duty  imposed 
thereby  upon  the  widow,  seems  necessarily  to  exclude  all  idea 
of  an  immediate  estate  in  the  premises  going  to  the  children. 
Upon  any  other  view  this  clause  of  the  will  cannot  possibly  be 
carried  into  effect ;  for  if  the  widow  of  Moses  is  entitled  to  dower 
in  his  share,  on  the  ground  that  an  immediate  estate  in  posses- 
sion was  devised  which  confers  upon  her  the  right  to  claim  an 
as»gnment  of  dower,  the  two  daughters  are  equally  entitled  to 
the  possession  and  enjoyment  of  their  portions.  Thus  the  widow 
of  the  testator  would  be  deprived  not  only  of  the  care  of  the  farm, 
but  of  the  means  of  supporting  herself  and  family. 

The  children  must  all  have  been  young  at  the  date  of  the  will, 
which  was  shortly  previous  to  the  death  of  the  testator,  and  ne- 
cessarily dependent  upon  their  mother,  and  it  was  obviously  his 
design  to  place  the  property  exclusively  under  her  control,  with 
a  view  to  enable  her  to  bring  them  up  ;  the  means  are  therefore 
confided  to  her  care,  and  the  duty  expressly  enjoined.  Nothing 
can  be  clearer,  in  my  judgment,  than  the  devise  to  her  of  the 
direction  and  management  of  the  farm,  together  with  the  rents 
and  profits  during  her  widowhood.  This  is  the  plain  intent  and 
legal  effect  of  the  words ;  any  thing  short  of  it  would  defeat  the 
whole  plan  of  the  testator.  How  could  she  otherwise  maintain 
herself  and  children  during  widowhood  1 

In  Parker  v.  Plummer^  Cro.  Eliz.  190,  the  words  of  (he  will 
were,  ^^  saving  that  I  will  that  my  wife  shall  have  half  the  issues 
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and  profits  of  the  land  during  her  life,  bearing  and  allowing 
half  the  charges  thereof,"  &c.  The  question  was  whether  the 
wife  had  any  interest  in  the  premises,  or  was  only  to  have  an 
account  of  rents,  &c.  It  was  determined  that  she  had  an  inter- 
esij  for  to  have  the  issues  and  profits  and  the  land  were  all  one. 
So  in  Kerry  t.  Derrick^  Oro.  Jac.  104,  the  words  were, "  as 
concerning  the  disposition  of  all  my  lands  and  tenements,  I  be- 
queath the  rents  of  W.  to  my  wife  for  life,"  Sec.  It  was  held 
that  the  land  passed  ;  that  the  words  were  apt  enough  to  convey 
it  according  to  the  usual  mode  of  speaking,  naming  the  land  by 
the  rents.  And  in  Stewart  v.  Gamettj  3  Sim.  398,  Vice  Chan- 
cellor Shadwell  held  that  the  ^^  moiety  of  the  rents,  issues  and 
profits  of  my  estate,"  conveyed  the  fee,  declaring  that  a  devise 
of  these  was  the  same  as  a  devise  of  the  estate  itself.  See 
also  Rob.  an  WUlsy  401,  402,  629 ;  1  Salk.  228 ;  Ram  on 
Wills,  45  ;  1  Johns.  Ch.  R.  499 ;  1  Ves.  170,  633 ;  4  Rentes 
Comm.  636. 

Judgment  for  the  defendant. 


B&AOEN  vs.  Berry. 

A  notice  by  a  titni/p0u  inspector  ttiat  a  turnpike  road  is  out  of  repair^  to  labject  a  gate- 
keeper to  a  penalty  for  taking  toUs  after  an  order  to  throw  open  tlie  gate,  must 
specify  the  part  <f  the  road  whieh  is  out  of  repair,  unlen  the  whf4e  road  be  out  of 
repair,  and  in  that  case  it  should  be  so  stated  in  totidem  verhia. 

Error  from  the  Greene  common  pleas.  Berry  sued  Braden 
a  keeper  of  a  gate  on  a  turnpike  road  in  the  county  of  Greene,  to 
recover  a  penalty  of  ten  dollars  for  demanding  toll  from  him  in 
passing  the  gate  kept  by  the  defendant,  when  the  same  was  ordered  j 

by  an  inspector  of  the  road  to  be  thrown  open,  on  the  ground  of 
the  road  being  out  of  repair.  See  provisions  of  the  statute  on 
the  subject,  1  R.  S.  588, 2d  ed.  %  39,  &c.  The  suit  was  brought 
before  a  justice  of  the  peace.  The  plaintiff  proved  the  demand 
and  payment  of  toll  on  the  21st  of  January,   1837,  and  pro- 
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duced  in  CTidence  a  noHce  and  ordery  issued  by  an  inspector  of 
iornpikes  of  the  county,  the  first  dated  the  sewnth  and  the  second 
the  twentieth  of  January,  1837,  The  first  was  in  the  following 
form  :  ^^  To  William  Braden,  toll  collector  on  the  Hunter  turn- 
pike. Sir,  On  complaint  being  made  to  me  the  undersigned, 
inspector  of  turnpikes  for  the  county  of  Greene,  that  your  turn* 
pike  is  out  of  repair,  I  have  examined  the  same  and  found  the 
complaint  just.  You  are  therefore  to  have  the  same  repaired  in 
three  days  from  the  date  of  this  notice."  Signed  &c.  The  order, 
after  reciting  the  notice,  stated,  that  a  second  examination  had 
been  had,  and  that  it  was  found  that  the  road  bad  not  been  re* 
paired  ;  it  then  proceeded  to  direct  the  gate-keeper  to  open  the 
gate  and  not  to  take  toll  of  any  person  until  he  diould  receire  a 
certificate  from  an  inspector  that  the  road  was  in  proper  repair. 
The  notice  and  order  were  served  on  the  days  of  their  ^tes. 
The  justice  rendered  judgment  for  the  penalty  and  costs  of  suit, 
which  judgment  was  affirmed  by  the  Greene  common  pleas  on 
certiorari.    The  defendant  sued  out  a  writ  of  error. 

Jl.  Jordan^  for  the  plaintiff  in  error. 

Powers  4r  Day,  for  the  defendant  in  error. 

By  the  Courty  Cowen,  J.  The  only  question  is  whether  the 
notice  required  by  the  statute  was  sufficient  to  subject  the  de- 
fendant to  the  penalty  ;  and  we  think  it  was  not. 

The  notice  should  have  specified  that  part  of  the  road  which 
the  inspector  had  examined  and  held  to  be  out  of  repair.  If  the 
whole  and  every  part  of  the  road  had  been  found  to  be  so,  that 
should  have  been  stated  in  so  many  words.  The  notice  was 
eqfuivocal.  The  statute  intended  to  secure  to  the  collector  the 
.opportunity  of  repairing  the  road  intermediate  the  notice  and 
final  order,  and  shewing  such  repair  for  cause.  All  the  notice 
said  was,  ^^  complaint  has  been  made  that  your  turnpike  is  out  of 
repair,  and  X  have  examined  and  found  the  complaint  to  be  just." 
A  case  of  actual  and  total  dilapidation  is  an  extraordinary  one, 
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and  calls  for  language  stating  the  fact  in  terms.     In  common 

parlance  it  would  not  be  intended  by  the  phrase  used  in  the 

notice.     People  hardly  ever  mean  when  they  say  a  road  is  out  of 

repair  or  in  bad  repair,  or  the  like,  that  every  rod  of  it  is  entirely 

80.    To  make  it  thus  total,  the  words  must  be  forced  beyond 

their  ordinary  import.     The  notice  should  have  been  certain  at 

least  to  a  common  intent.     The  provisions  of  the  statute  all  look 

to  the  imposition  of  a  penalty,  and  must  therefore  be  strictly  pur- 
sued. 

The  notice  was«defective,  and  the  judgment  is  therefore 

reversed. 


FiDLs&  vs.  Dklavam. 

Where  a  pablication  treats  of  (he  maimer  in  which  a  particular  busineit  is  eondaeted 
by  two  iodiTidoals  canylng  on  bnsfaiets  under  the  name  of  a  finny  and  one  of  Oie 
memben  of  the  firm  brings  a  salt  alleging  the  pablication  to  be  a  Hb%l  qf  umd 
caneerni%g  Mm  in  hia  trad4  and  Inuineti,  and  tliat  its  object  is  to  imporerish  and 
rain  Mm,  a  piea  qf  fiuHfication  is  an  admi9$ion  that  the  plaintiff  is  one  of  (he  firm 
mentioned  in  the  pablication. 

A  pUa  qf  jfut^ieation  to  a  declaration  Tor  a  libel  mast  jastiiy  the  pabUcation  oeeori- 
img  to  th§  tetiM  given  to  it  b/the  plaintiff;  it  is  not  aUowed  to  repeat  the  charges 
and  ayer  them  to  be  trae,  though  amplified  by  the  addition  of  times,  places  and 
eixcomstanees.  The  charges  most  be  dirutly  met,  and  not  argumentatively  or 
by  inference. 

A  plea  setting  forth  the  eifidenee  qf  facta,  instead  of  the  facls  themselyes,  is  bad. 

A  plea  of  justification  admUa  the  trath  of  (he  tamieiMlost  as  contained  In  the  deda- 
xstil>a. 

DEMURaER  to  plea.  This  is  an  action  for  a  libel.  The  publi- 
cation alleged  to  be  libellous  is  the  same  upon  which  the  suit  of 
White  V.  Delavan  was  brought,  reported  in  17  Wendell^  49,  et 
sequituTf  where  will  be  seen  the  publication.  The  same  matters 
alleged  by  way  of  inducement  in  that  case  were  alleged  here, 
with  the  additional  allegation  that  the  plaintiffs  as  one  of  the 
firm  of  Fidler  4r  Taylor y  in  the  publication  mentioned,  carried  on 
the  business  of  a  maltster ^  and  that  the  publication  was  of  and 
concerning  him  in  his  trade  and  business^  and  that  to  injure  aind 
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destroy  his  trade  and  business,  and  to  vex,  harass,  impoverish 
and  ruin  him,  the  defendant  did  publish,  &c.  The  defendant 
put  in  a  plea  of  justification^  to  which  the  plaintiff  demurred^ 
assigning  a  variety  of  special  causes  of  demurrer.  For  the 
objections  urged  to  it  by  the  plaintiff's  counsel,  and  the  view 
taken  of  the  plea  by  the  court,  the  reader  is  referred  to  the 
opinion  delivered  by  the  chief  justice.  The  demurrer  was 
argued  by 

S.  Stevens  J  for  the  plaintiff. 

•^.  Tabety  for  the  defendant. 

By  the  Courty  Nelson,  Ch.  J.*  The  pleadings  admit  that 
the  plaintiff  is  one  of  the  firm  of  Fidler  &  Taylor,  and,  there- 
fore, that  he  is  particularly  designated  in  the  alleged  libel ;  the 
objection  that  he  was  one  of  a  class  referred  to,  which  was  suc- 
cessfully taken  in  the  case  of  White  v.  Delavany  17  Wendell^  49, 
does  not  apply.  By  pleading  over,  the  defendant  concedes  the 
publication  to  have  been  of  and  concerning  the  plaintiff,  Sec,  and 
puts  himself  upon  the  justification,  Cro.  Car,  288,  385;  Lutw, 
627;  Cro.  Jac.  668,  683;  Cro,  Eliz.  825,  so  far  as  defect  of  form 
may  exist. 

The  main  question  then,  in  this  case,  is  as  to  the  validity  of 
the  pleas,  which  set  up  the  truth  in  bar  of  the  action.  They 
must  be  co-extensive  with  the  charge  in  the  publication,  and 
which  is  to  be  construed  as  it  would  be  understood  by  mankind 
in  general,  giving  to  the  words  their  ordinary  meaning.  Courts 
are  not  to  understand  it  in  a  different  sense  from  the  general 
reader.  The  soundness  of  this  rule  of  interpretation  must  be 
obvious,  as  it  is  the  effect  of  the  libel  upon  the  community  that 
constitutes  the  gravamen  of  the  action. 

We  must  enquire  theiiy  first y  into  the  true  meaning  of  the  pub- 
lication, as  a  proper  understanding  of  it  is  essential,  in  order  to 
enable  us  to  test  the  sufficiency  of  the  pleas.  The  pleader  has 
explained  his  understanding  of  the  publication  by  the  innuendoes 

•  This  case  was  deeid^  id  May  term  last. 
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IB  the  4eelaxalioii,  and  tkey  kive  not  been  denied ;  they  are 
admitled  by  default  for  want  of  plea,  as  was  adjudged  in  the 
caae  of  TiUifiwn'Y.  Cheeihamy  3  J^hm.  R,  56,  and  so  on  demurs 
rer.  Here  tite  gtneral  issucy  which  would  hare  put  the  phuntiff 
to  the  proof  of  the  libel  as  declared  upon,  and  required  him  to 
maintain  the  meaning  as  imputed  hy  the  innuendoes^  has  been 
waived ;  all  is  admitted  as  set  forth  ;  the  defendant  assuming  the 
affirmative,  seeks  to  shield  himaelf  by  shewing  the  truth  of  the 
^charge  as  thus  spread  upon  the  record.  This  view,  however,  is 
not  important,  as  there  can  be  no  doubt  about  the  true  meaning 
of  the  publication,  or  that  the  one  imputed  in  the  declaration  is 
correct.  It  is  substantially  as  follows  :  That  six  or  seven  years 
ago  (that  is,  previous  to  the  pubUcation,)  the  plaintiff  caused  his 
fliaJting  establishment  on  the  hill  in  Albany  to  be  supplied  with 
filthy,  putrid  water^  such  as  is  taken  from  pools,'  gutters  and 
ditchesji  in  which  were  dead  putrid  animals ;  that  the  water  was 
often  so  foul  and  polluted  as  to  be  green  on  the  surface,  and 
nearly  as  thick  as  cream  with  filth ;  that  such  Abater  had  been 
used  by  the  plaintiff  for  several  seasons  in  malting  for  his 
brewery;  and  that  steep-tubs  used  for  that  purpose,  which 
usually  contained  seven  hogsheads,  had  a  deposit  of  ten  or  twelve 
inches  of  the  most  filthy  matter,  that  settled  to  the  bottom  of 
them.  This  is  the  essence  of  the  chasge  as'laid  in  the  declara- 
tioj),  as  understood  by  the  general  reader,  and  which  the  defen« 
dant  was  bound  to  justify. 

Now  the  first  radical  defect  in  the  pleas  is,  that  the  pleader 
imdertakes  to  justify  the  libel  literailyy  without  regard  to  its 
meaning  or  legal  effect.  For  instance,  it  is  set  forth  that  on  the 
1st  December,  &c  Fidler  &  Taylor's  malting  establishment 
(meaning  the  one  owned  and  possessed  by  the  plaintiff  and  one 
Taylor)  woi  supplied  with  water  for  malting  from  a  stagnant 
pool,  &c.,  without  averring  directly  that  the  establishment  was 
supplied  by  the  plaintiff y  or  through  his  instnimentalityi  which 
is  the  evident  sense  of  the  publication.  The  whole  scope  of  it 
leads  to  this  conclusion.  The  plea  therefore  falls  short  of  a 
Justification  as  to  this  part  of  the  charge* 
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Another  defect  is,  that  the  evidence  of  the  fdcts  cHarged  is 
spread  out  in  the  plea  instead  of  the  fact9  themselves.  This  is 
a  violation  of  one  of  the  first  rules  of  pleading,  which  requires 
a  statement  of  the  facts  constituting  the  plaintiff's  cause  ef 
action,  or  the  defendant's  ground  of  defence.  I  Chitty^s  PL  2lf6. 
A  plea  should  be  direct  and  positive,  and  not  by  way  of  rehearsal 
or  argument,  which  leads  to  prolixity  and  expense.  1  Chitty^ 
&16.  8  Cowen^  728,  729.  16  Wendellj  666.  The  error  of  the 
pleader  has  arisen  from  not  regarding  sufficiently  the  legal  effect 
of  the  libel,  which  is  all  that  is  necessary  to  meet  and  defend, 
and  which  must  be  defended.  By  reason  of  this  error  he  has 
undertaken  to  Justify  in  the  terms  and  words  of  it.  He  has 
thus  followed  the  language  throughout,  affirming  the  truth  of  all 
that  is  there  stated,  with  little  more  than  the  additions  of  time 
and  place.  This  has  led  to  a  tedious  detail  of  the  evidence^ 
which  might  be  necessary  on  the  trial  to  establish  the  truth  of 
the  charges,  but  necessary  there  only.  A  particular  description 
is  given  of  the  places  mentioned  in  the  libel  whence  the  filthy 
water  was  taken,  where  collected  and  deposited  in  the  malting 
establishment;  that  the  water  there  used  was  taken  from  the 
several  places,  mentioning  them,  in  which  were  at  several  times 
dead  animals,  &c.  Now  it  is  apparent  that  all  tins  is  but 
evidence  of  the  facts  intended  to  be  charged  upon  the  plaintiff, 
namely,  that  he  used  in  malting  grain  for  his  brewery ^  foul  and 
polluted  toater^  such  as  is^  taken  from  stagnant  pools j  4rc.  con- 
taining  dead  putrid  animals.  Again,  the  plea  states  that  water 
was  carried  to  the  malt  house  of  the  plaintiff,  &c.  of  great  thick- 
ness, to  wit,  as  thick  as  cream  with  filth.  This  is  but  a  literal 
justification  of  the  charge ;  carrying  the  filthy  water  to  the  malt 
house  simply,  contained  no  imputation  upon  the  plaintiff  or  his 
establishment,  except  by  inference  or  argument.  The  pleas  do 
not  meet  the  sting  of  the  libel,  namely,  that  the  water  of  thfe 
description  was  used  5y  the  plaintiff  in  the  business  of  malting 
on  the  hill.  This  is  the  charge  intended  by  the  writer,  from  the 
language  used,  and  the  necessary  inference  to  be  drawn  by  the 
reader.    It  should  therefore  have  been  directly  met,  and  not  by 
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way  of  ^^  rehearsal  and  argument."  The  same  observation^  are 
applicable  to  the  next  paragraph,  ^^  that  water  passed  an  carts 
Jirom  the  direction  ^f  the  Hg  fond^^  &c«  By  the  language  of 
the  libel  the  writer  intended  to  conrey  the  imputation  that  such 
water  was  used  iy  the  plaint^  in  malting — if  not,  then  the  ]ibel 
omtained  no  chaise,  and  should  not  have  been  answered.  Carry- 
ing water  upon  carts  to  the  establiishment  was  harmless. 

The  essence  of  the  charge  is  comprehended  in  a  few  words, 
as  we  have  already  seen  ;  and  it  is  not  necessary  that  the  pleader 
should  extend  his  justification  beyond  it.     The  error  on  this 

■ 

point  has  led  to  great  and  perplexing  prolixity,  which  should  be 
avoided^  as  its  effect  is  to  confuse  and  embarrasf  the  issue  and 

trial. 

f 

Judgment  for  plaintiff. 


SPBAGVB  vs.   BlAXK.  '     , 

Where  a  eontrtet  it  made  for  fhe  nle  of  an  article  of  merehancUze  at  a  itipolated 
|>iiee,  aUhough  Che  contract  be  Toid  under  the  itatute  of  frands,  the  price  agreed 
upon  nay  be  reeoTered,  if  the  aitiole  be  nbeeqnently  delivered  and  aee^pttd, 

A  mibgequmit  acceptance  in  whole  or  in  part  of  the  artiofe  agreed  to  be  aold^  rendeit 
the  contract  valid;  though  it  ium$  it  ia  not  lo  at  to  the  payment  of  earnest 


AlthoDgh  by  the  tenns  of  a  contract  an  article  agreed  to  be  deliTcred  la  to  be  of  a 
menkmtiMe  qualUy,  itiU  if  an  inferior  article  be  deliveaed  and  accepted,  the 
porobaaer  irhen  called  npon  for  payment  ii  not  entitled  to  a  redaction  from  the 
contract  price,  on  the  gromul  of  the  inferior  quality  of  the  artiide ;  he  mnet  re- 
fuse to  accept  ity  or  if  its  inferiority  be  sobseqoently  discovered,  he  most  retum  it 
or  require  the  purchaser  to  take  it  back. 

Ebxob.  from  the  Yates  common  pleas.  Blake  sued  Sprague 
in  a  justice's  court,  and  declared  in  assumpsit  for  wheat  ^old  and 
delivered.  The  defendant  pleaded  the  general  issue  and  gave 
notice  of  set-off,  and  claimed  damages  for  non-performance  of 
the  contract  by  the  plaintiff.  The  plaintiff  obtained  a  verdict 
in  the  justice's  court^  and  the  defendant  appealed  to  the  Yates 
common  pleas.  On  the  trial  in  that  court,  the  following  facts 
appeared.  In  the  summer  of  1836,  the  defendant  agreed  to 
purchase  the  whole  of  a  crop  of  wheat  belonging  to  the  plaintiff. 
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estixDated  to  amooBt  to  between  three  and  fonr  hundred  bvsbek^ 
to  be  delivered  at  ^  particahr  place  on  the  Seneca  Lake,  for 
which  the  plaintiff  agreed  to  p^y  one  dollar  per  bashel.  A 
portion  of  the  wheat  had  been  threAed  at  the  time  •of  the  bar- 
gain, was  lying  on  the  plaintiff's  bare  floor,  and  "was  ^xamrned* 
by  the  defendant.  It  was  agreed  by  the  defendant  that  the 
wheat  should  be  maf>chantable.  Subsequently  «  fart  of  the 
wheat  was  delivered  at  the  place  specified,  uoas  rectwed  by  the 
defendant  and  pwd  for  by  him,  aoid  it  was  agreed  between  the 
parlies  that  the  residue  of  the  crop  should  be  ^delivered  at  the 
storehouse  of  one  James  D.  Morgan^  in  Penn*Yan.  In  pursu*- 
ance  of  this  las|  arrangement  Ae  plaintiff  delivered  at  the  stc^e- 
house  of  Morgan  27  bushels  and  48  lbs.  of  wheat,  and  for  the 
delivery  of  this  parcel  the  action  was  brought,  the  defendant 
refusing  -to  pay  for  the  same.  M&rgan  was  the  agent  of  the 
defendant  in  receiving  wheat  in  the  summer  of  1835.  He  was^ 
not  present  when  the  last  quantity  was  delivered  ;  it  was  received 
by  his  servants.  On  opening  the  first  bags,  one  of  them  told  the 
pladntiff  the  wheat  was  badj  and  it  would  not  do  to  empty  it  in 
with  the  rest  in  the  storehouse ;  to  which  the  plaintiff  replied 
that  they  had  seen  his  wheat  and  had  bought  his  whole  crop. 
The  wheat  was  then  emptied  into  a  bin  containing  six  or  seven 
hundred  bushels.  The  whole  load  was  a  mixture  of  broken 
wheat^  black  kernels,  cockle  and  ^chess.  The  defendant  offered 
to  prove  the  value  of  the  wheat  delivered  ;  this  evidence  being 
objected  to  by  the  plaintiff,  the  court  decided  that  it  was  inad- 
missible under  the  notice  given  with  the  plea,  and  that  no  proof 
as  to  the  value  of  the  wheat  could  be  received,  except  such  as 
showed  or  tended  to  show  that  it  was  of  no  vahie  whatever. 
A  witness  then  testified  that  the  wheat  might  be  worth  33  cents 
per  bushel.  The  defendant  offered  to  prove  that  the  wheat  in 
the  bin  wa$  rendered  unsaleable  by  the  quantity  in  question 
being  mixed  with  it  ^  this  evidence  was  rejected  by  the  court. 
It  was  proved  that  the  wheat  in  question,  together  witli  other 
wheat,  was  taken  away  from  Morgan's  storehouse  by  the  defen- 
dant's boatmen.     A  witness  for  the  defendant  testified  that  wfae» 
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the  contract  for  the  purchase  of  the  plaintiff's  crop  was  made^ 
there  was  no  note  or  memorandum  in  writing  made  of  the  bar- 
gain, nor  was  any  portion  of  the  wheat  then  delivered,  nor  was 
any  money  paid.  The  counsel  for  the  defendant  contended  that 
the  contract  was  void  under  the  statute  of  frauds,  and  on  this 
ground  again  offered  to  prove  the  value  of  the  wheat,  but  the 
court  refused  to  receive  the  evidence.  The  court  charged  the 
jury  that  if  they  were  satisfied  that  the  wheat  was  received  by 
the  defendant  or  bis  agent,  they  would  find  for  the  full  contract 
price.  The  jury  accordingly  found  a  verdict  for  $30.90.  The 
defendant  having  excepted  to  various  decisions  madfe  by  the 
court,  sued  out  a  writ  of  error. 

J.  S.  Glover  J  for  the  plaintiff  in  error. 

£.  Van  Bureu,  for  the  defendant  in  error.  » 

• 

By  the  Courty  Cowen,  J.  The  court  below  were  right  upon 
the  evidence  in  charging  the  jury,  that  if  the  wheat  was  accep- 
ted by  the  defendant  or  his  agent,  they  must  find  for  the  plaintiff 
the  whole  contract  price.  This  was  the  only  question  that  was 
at  all  open  for  the  jury.  If  there  had  been  no  acceptance  no 
action  would  lie.  If  there  was  an  acceptance,  it  was  obviously 
connected  with  the  special  agreement,  which  Gx%d  a  price.  It 
is  said  that  wa8  void  by  the  statute  of  frauAi.  Be  it  so  at  the 
time  ;  still  it  was  good  as  a  proposition  of  price,  under  which 
the  plaintiff  avowedly  acted,  and  '^hich  the  defendant  did  not 
revoke.  He  too,  therefore,  must  be  taken  to  have  acted  under 
it  in  receiving  the  wheat,  unless  the  law  would  allow  him  to 
mislead  the  plaintiff  by  his  silence.     On  a  delivery,  without  any 

• 

change  of  terms,  even  of  part,  a  previous  proposition  to  pay  a 
certain  price  becomes  binding-  The  part  delivery  need  not  by 
the  statute,  be  made  at  the  time  of  the  contract.  An  oral  agree- 
ment may  stand  for  a  mutually  agreed  proposition,  and  unless 
revoked,  the  subsequent  acceptance  of  part  of  the  goods  which 
were  the  subject  of  the  oral  negotiation,  will  make  it  binding. 
The  statute  does  not  require  that  the  part  acceptance  should  be 
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ai  the  time  of  the  oral  contract,  though  it  seems  to  be  otherwise  ^ 
of  earnest  money  which  is  to  bind  the  bargain.  2  R.  S.  70,  § 
3.  The  authorities  upon  the  statute  of  frauds  allow  of  an  oral 
order  at  one  day  ;  and  an  acceptance  at  another  by  the  defendant 
or  his  agent.  That  completes  the  contract.  Hart  v.  Sattley^ 
3  Camph.  628.  Vincent  v.  Germondy  11  Johns,  R.  283.  The 
latter  case  went  much  upon  Chaplin  t.  Rogers y  1  Easty  192, 
which  the  court  below  seem  to  have  followed  in  their  charge. 
The  case  before  them  was  much  stronger  for  the  plaintiff  than 
Chaplin  v.  Rogers,  The  cases  of  Jennings  v.  Webster^  7  Cowen^ 
256,  262^  263,  and  Cutwater  v.  JDodge,  6  Wendell^  397,  400, 
are  also  authorities,  that  a  subsequent  acceptance  in  whole  or  in 
pert,  under  an  oral  contract,  makes  it  good.  These  authorities 
cover  the  whole  ground  in  question,  unless  indeed,  there  was  a 
warranty  or  some  fraud  in  the  defendant.  There  being  an  accep- 
tance, a&  the  jury  have  found,  and  that  being  plainly  at  the  agreed 
price,  the  questic^n  of  recoupment  for  the  inferior  quality  of  the 
goods  sold,  becomes  the  same  as  if  the  action  were  brought  by 
the  defendant  to  recover  damages.  Fraud  wa3  not^pretended  ; 
and  the  doctrine  of  warranty  on  the  sale  of  goods  has  been  lately 
so  much  canvaised  by  this  court  and  the  court  of  errors,  in  Hart 
V.  Wfighty  17  Wendelly  267,  that  there  is  no  need  of  going 
much  into  th^  enquiry  in  the  case  at  bar^  whether  there  was  a 
warranty  express  or  implied.  The  court  below  gave  the  defend- 
ant the  lull  benefit  of  the  doctrine  as  it  was  understood  by 
Hart  V.  Wrighty  if  not  mare.  There  was  here  certainly  no  \ 
implied  warranty  ;  and  we  clearly  think  no  express  warranty.  It  ' 
is  true  that  the  wheat  was  by  the  terms  of  the  agreement,  to  be 
merchantable.  That  is  understood  of  every  such  contract,  even 
without  express  terms,,  while  it  is  executory.  When  the  party 
comes  under  such  a  contract  to  deliver  an  inferior  unmerchanta- 
ble commodity,  which  lies  open  to  inspection,  then  is  the  time  for 
the  vendee  to  take  his  ground.  He  must  then  refuse  acceptance 
or  at  least,  so  soon  as  he  discovers  what  the  quality  of  the  article 
is  ;  and  offer  to  return  it.  When  it  is  fully  accepted,  a  new  rule 
of  construction  arises.    The  executory  contract  is  performed,  no 
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action  lies  upon  that ;  and  no  defence,  therefore,  can  be  based 
upon  it ;  but  either  must  go  upon  an  actual  sale  and  delivery. 
The  declaration  on  one  hand,  or  notice  of  defence  on  the  other, 
can  no  longer  aver  a  contract  to  deliver  a  merchantable  article, 
iprhich  had  not  been  done ;  but  only  that  the  vendor  had  delive- 
redj  and  upon  that  delivery  had  agreed  that  it  was  merchantable. 
The  acceptance  is  an  assent  that  the  terms  of  the  executory  con- 
tract were  fulfilled.  This  distinction  was  also  much  considered 
in  Hart  y.  Wright.  Vide  17  Wendell^  277.  It  reconciles  many 
cases  which  would  otherwise  appear  to  conflict. 

It  is  said  that  in  this  case,  the  plaintiff's  wheat  was  emptied 
into  a  large  bin  of  better  quality  ;  and  the  defendant  could  not, 
therefore}  return  it ;  and  damages  are  claimed  for  the  manner  (if 
delivery.  The  plaintiff  delivered  the  wheat  at  the  place  desig- 
nated. It  was  opened  and  inspected  by  the  receiver,  who  did 
object  to  its  being  mixed  with  the  other  wheat.  Why  did  he 
not  refuse  absolutely  to  receive  it,  or  direct  it  to  be  placed  by 
itself,  declining  an  absolute  unqualified  acceptance  1  The  plain* 
tiff  answered,  ^^  the  defendant  has  agreed  for  all  my  wheat."  It 
was  mixed  with  the  other,  by  the  defendant's  agent,  and  he 
afterwards  boats  it  away.  It  cannot  be  insisted,  after  what  the 
jury  have  found,  that  it  was  not  accepted  by  the  defendant's  agent, 
and  accepted  generally.  The  defendant  adopted  all  that  the 
receiver  had  done.  He  takes  and  converts  ^  pkikiti^'s  whole 
crop,  pays  him  for  the  main  bulk  i  but  absolutely  declines  ps^ying 
for  a  small  portion  received  under  the  same  contract  at  the  same 
price  with  the  other.  We  entirely  approve  of  what  Lord  Ellen- 
borough,  Ch.  J.  said  in  Fisher  v.  Samuda^  1  Camph.  190,  193. 
There  the  defendants  had  ordered  beer  from  the  plaintiff,  for 
the  purpose  of  its  being  shipped  to  Gibralter.  On  the  arrival  of 
the  beer,  it  was  discovered  to  be  unfit ;  but  kept  some  tioie  before 
there  was  any  offer  to  return  it.  In  an  action  by  the  vendee-upon 
the  executory  contract  to  deliver  beer  fit  to  be  shipped,  and  a 
breach  in  not  delivering  such  beer.  Lord  Ellenborough  said,  '^  It 
was  the  duty  of  the  purchaser  of  any  commodity,  immediately 
upon  discovering  that  it  was  not  according  to  order,  and  unfit  for 
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the  purpose  for  which  it  was  intended,  to  return  it  to  the  vendor, 
or  to  give  him  notice  to  take  it  back.  Here,  according  to  the 
plaintiff's  own  case,  he  knew  certainly  in  July  that  the  beer  was 
unfit  to  be  sent  to  Gibralter,  and  there  is  no  evidence  of  his  having 
intimated  this' to  the  defendants  before  December^  when  the 
season  for  their  exporting  it  was  over,  and  when  they  might 
have  lost  the  opportunity  of  disposing  of  it  at  home.  Under 
these  circumstances,  the  plaintiff  must  be  presumed  to  have 
assented  to  its  being  of  a  good  quality,  and  to  have  acquiesced 
in  the  due  performance  of  the  contract  on  the  part  of  the  defen- 
dants." In  the  case  at  bar,  there  was  much  more  ;  an  acceptance 
and  conversion. 

The  merits  being  still  with  the  plaintiff,  admitting  that  all  bad 
been  proved  which  the  defendant  below  offered,  it  is  not  necessary 
to  inquire  into  the  other  questions  which  arose  at  the  trial.  As 
to  damage  for  any  wrong  done  by  putting  the  wheat  in  the  bin 
with  that  of  a  better  quality,  and  thus  injuring  the  plaintiff,  such 
special  damages  clearly  could  not  have  been  set  off.  They  were 
not  covered  by  the  notice  of  set-off,  and,  indeed,  the  defendant's 
agents  are  rather  the  cause  of  the  mischief  themselves,  in  not 
directing  another  place  for  the  wheat  in  question.  This  is  said 
to  have  been  done  without  the  consent  of  the  defendant.  Not  so. 
If  the  receivers  were  not  his  agents,  why  did  he  adopt  their  acts  ? 
Campbell  was  his  attual  agent.  He,  too,  inspected  the  wheat  in 
the  bin  ;  and  the  defendant's  boatmen  afterwards  took  it  away. 
Davis,  who  was  a  sub-agent*of  the  defendant,  was  present  and 
actually  participated  in  the  delivery,  without,  as  he  says,  inspect- 
ing the  wheat  particularly,  though  his  attention  must  have  been 
called  to  its  inferior  quality.  He  controlled  the  place  of  deli- 
very. 

The  ^ceptions  were  not  well  taken,  and  the  judgment  must 
be  affirmed. 
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Bekkmah  vs.  Tbater. 

lo  m  vUacfjmtlficiaifm  hj  an  oiBeer  for  taking  propertj*  in  mtiifiietion  of  a  nte  or 
tax  impoied  by  an  ineorporaUd  a^eduet  company,  it  it  not  neeaamr  to  sT«r 
the  orgatUzaticn  of  the  eompany;  it  it  enough  to  arer,  that  by  the  act  of  incorpo  - 
ntiooy  the  original  proprietors  were  didartd  a  body  ccrparatg  and  polUie  in  fad, 
if  aoBh  are  the  teiaas  of  the  act 

An  arennent  that  the  toarrani,  \fy  Tirtue  of  which  the  property  wai  taken  WM  M»d$r 
fkehand  of  (he  officer  imiing  it,  ii  nifflcient,  although  the  act  authorizing  its  issu- 
ing requires  It  to  be  trader  the  9sai  as  well  as  the  hand  of  the  officer. 

A  declaration  in  frs^pott  oontaining  two  eomito,  in  each  of  which  it  is  alleged  that 
the  defendant  took  and  carried  away  a  gig,  is  answered  by  a  plea  justifying  the 
tfllBMg  qf  (ho  oaid  gig  in  the  mmtoX  counU  of  the  declaration  mentioned. 

DBitTT&HER  to  plea.  Tke  plaintiff  declared  in  ire»pasi  for  tht 
taldng  of  a  gig.  The  dedaratioii  contains  #1^0  eowtts^  in  each  of 
which  the  taking  of  a  ^g  is  charged.  The  defendant  put  in  a 
special  plea  oi  justjficaHon^  alleging  that  by  an  act  of  the  legislm* 
ture,  entitled  '^  An  a<A  to  incorporate  the  Hndson  Aqueduct  Com- 
pany," passed  5S2d  March,  1816,  Robert  Jenkins  and  four  other 
persons,  their  then  present  and  future  associates,  Uieir  successors 
and  assigns,  voert  creaied  and  declared  to  he  a  bedy  corpcrate 
and  politic  in  fact  ^  byrthaname  of  ^^The  President^hd  Directors 
of  the  Hudson  Aqueduct  Company  ;^  that  the  plaintiff  on  the  29th 
Hay,  1835,  was^  and  for  a  long  time  before  had  been  an  in- 
habitant of  tfie  city  of  Hudson,  and  on  that  day  used  and  for  a 
long  time  before  had  used  the  foater  of  the  aqueduct  belonging 
to  the  company  ;  that  the  president  and  directors  of  the  company 
imposed  a  rate  or  tax  of  $11 .  11  upon  the  defendant  for  the  use 
of  the  water ;  that  payment  was  demanded  of  him,  and  on  his 
refusal  to  pay,  application  was  made  to  a  jui^e.of  the  peace  for 
a  warrant,  who  issued  the  same  under  his  hand^  directed  to  any 
constable  of  the  dty  of  Hudson,  commanding  him  to  levy  the 
rate  or  tax  of  the  property  of  the  plaintiff ;  that  the  warrant 
was  delivered  to  the  defendant,  a  constable  of  lihe  city,  who  by 
Turtue  thereof  seized,  levied  and  took  the  gig  :  w'htch  are  th€ 
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same  supposed  trespasses  in  the  said  several  counts  of  the  decla- 
ration mentioned  i  and  this,  &c.  wherefore,  &c.  To  this  plea  the 
defendant  interposed  a  general  demurrer. 

J.   W.  Edmonds^  for  the  plaintiff. 
M.  T.  Reynolds^  for  the  defendant. 

By  the  Court ^  Nelson,  Ch.  J.  The  act  of  incorporation 
provides  that  the  warrant  shall  issue  under  the  seal  as  well  as  the 
hand  of  the  justice,  and  it  is  contended  the  declaration  is  bad  for 
not  ayerring  the  fact.  To  this  it  is  answered  that  the  term  war- 
rant implies  a  seal,  and  hence  an  averment  was  unnecessary.  A 
warrant  in  a  criminal  proceeding  at  common  law  must  be  under 
the  seal  of  the  magistrate  issuing  it,  2  Hawk.  85,  136;  4  Burnt? 
Just,  393;  4  Black.  Comm.  291;  and  the  fact  would  therefore  be 
implied  from  the  use  of  the  term  in  such  cases  ;  it  would  not  be  a 
warrant  in  the  sense  of  the  law  unless  sealed.  This  process,  now 
frequently  used  in  civil  proceedings  under  various  statutes,  was 
taken  from  the  criminal  law ;  and  its  import,  as  there  defined, 
may  well  be  regarded  in  its  new  office.  Our  statute  has  now 
dispensed  with  the  seal  in  both  civil  and  criminal  courts  in  vari- 
ous instances.*  2  R.  S.  267,  §  232.  .  Id.  706,  §  3.  If  we  are 
right  in  thi^  view,  then  though  the  plea  alleges  the  warrant  to 
have  been  issued  under  the  hand  of  the  magistrate,  without  the 
addition  of  the  words  and  sealj  still  this  does  not  necessarily 
negative  that  fact,  if  fairly  implied ;  as  the  term  imports  the  seal, 
all  that  was  material  to  aver  was  the  issuing  of  the  warrant  by 
the  magistrate  as  set  forth  ;  the  rest  follows.  The  statute  dis- 
'  pensing  with  the  seal  sustains  this  view  of  the  import  of  the 
term  ;  for  otherwise  it  would  have  been  unnecessary. 

It  is  also  contended  that  there  should  have  been  an  averment 
in  the  plea,  that  the  Hudson  A(pieduct  Company  had  been  orga- 
nized. It  sets  forth  that  R.  Jenkins  and  others,  his  associates,  &c. 
were  created  and  declared  to  be  a  body  corporate  and  politic  in 
fact,  by  the  name  of  the  ^^  Pretsident  and  Directors  of  the  Hud- 
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8on  Aqueduct  Company.  *'  This  is  sufficient.  On  recurring  to 
the  act  itself,  it  will  appear  that  this  ayerment  is  not  too  strong  ; 
that  no  steps  were  necessary  to  vest  the  company  with  corporate 
powers,  or  made  a  condition  precedent  to  the  right  to  impose  and 
collect  the  tax  for  the  use  of  the  water. 

The  rate  or  tax  was  not  to  exceed  nine  per  cent,  on  the 
moneys  actually  expended  in  making  the  aqueducts  and  furn- 
ishing the  water,  together  with  compensation  to  a  few  of  their 
officers.  The  demurrer  admits  the  furnislung  of  the  water  by 
the  company  and  the  use  of  it  by  the  plaintiff ;  and  the  right  to 
the  tax  necessarily  follows.  The  company  is  thus  shown  to  be 
a  corporate  body,  and  a  general  performance  of  the  seryicea  for 
which  the  tax  may  be  levied.  It  certainly  cannot  be  necessary 
to  set  forth  the  particular  steps  in  the  performance  of  the  service. 

It  is  further  contended  that  the  pleas  profess  to  answer  the 
whole  of  the  declaration,  but  in  fact  answer  only  a  part.  The 
argument  is  this,  that  the  plaintiff  has  counted  for  two  gigs,  and 
the  pleas  afford  an  answer  but  for  one.  I  'do  not  thus  un- 
derstand them.  After  setting  out  the  proceedjpgs  in  due  form 
it  is  averred  that  the  defendant,  as  constable,  ^^seized  and  levied 
upon  ike  said  gig  in  the  several  counts  of  the  said  declaration 
mentioned  as  of  the  goods  and  chattels  of  the  said  plaintiff'^^  &c. 
thereby  covering  the  trespass  charged  in  each  count.  There  are 
two  counts,  and  the  taking  of  one  gig  is  charged  in  each.  The 
pleader  intended  to  justify  the  taking  of  each,  by  the  use  of  one 
and  the  same  process  ;  and  if  the  two  might  have  been  taken  at 
the  different  times  mentioned,  under  and  by  virtue  of  the  same 
warrant,  of  which  there  can  be  no  doubt,  then  the  justification 
is  complete  ;  each  trespass  is  answered  ;  and  the  several  takings 
were  by  authority  of  law. 


Judgment  for  defendant. 
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Vanderburgh  vs.  Hui^l  &  Bowne. 

A  person  employed  a»  an  agftU  in  Ihe  oondnetiag  of  a  partifinlai'  biulnen>.at  a  fixed 
■alary,  who  by  the  termi  of  (he  agreement  with  his  employert»  was  to  receive 
In  addition  thereto,  one-tUrd  <tffhA  prq/Ui  qftM  concern,  but  not  to  60  liable  far  any 
Ueeee,  was  held  na$  tohe  a  perlMr,  and  tlierafore  a  cffmpetmd  witneee  in  an 
antion  bronght  by  hie  employeit* 

Error  from  the  superior  court  of  the  city  of -New-York.  This 
was  an  action  of  assumpsitj  brought  by  Hull  &  Bowne  against 
Vanderburgh,  for  iron  castings.  On  the  trial  of  the  cause, 
Andrew  Sherwood  was  called  as  a  witness  for  the  plaintiffs,  who 
being  sworn  on  his  voire  direy  testified  that  at  the  time  of  the 
making  and  delivery  of  the  castings,  he  acted  as  the  agent  of  the 
plaintiffs  in  the  foundery  conducted  by  them,  at  an  annual  salary 
of  $300,  which  was  guaranteed  to  him  by  the  plaintiffs,  and  in 
addition  to  his  salary y  it  was  agreed  that  he  should  have  one  third 
the  profits  of  thefounderyj  if  any  were  made,  and  that  he  had 
nothing  to  do  with  the  losses.  The  plaintiffs  found  the  capital^ 
stock,  &c.,  for  the  foundery,  and  he  gave  his  services.  This 
arrangement  was  made  in  Febncaryy  1834  ;  in  Jfovemher  of  the 
same  year,  the  witness  bought  the  foundery  and  the  debts  due  the 
plaintiffs,  except  this  demand  against  the  defendant,  in  which  he 
testified  he  had  no  interest.  No  account  was  taken  to  see  if 
there  was  any  gain ;  they  all  knew  to  well  that  it  had  been  a 
losing  concern.  The  counsel  for  the  defendant  objected,  that 
Sherwood  was  an  incompetent  witness,  on  the  ground  of  interest; 
that  from  his  examination  it  appeared  thiat  he  was  a  partner  with 
the  plaintiffs,  and  should  have  been  joined  in  the  action  as  a  co- 
plainiiff.  Mutual  releases  were  thereupon  executed  between 
the  plaintiffs  and  Sherwood;  and  th^e  chief  justice  of  the  superior 
court  decided,  that  Sherwood  was  a  competent  witness ;  to 
which  decision  the  defendant  excepted.  Sherwood  was  then 
sworn  in  chief  and  gave  material  evidence  for  the  plaintiffs,  in 
whose  favor  a  verdict  was  rendered.  The  defendant  sued  out  a 
writ  of  error. 
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6.  C  Goddardy  for  tke  plainti£f  in  error. 

E.  C.  Benedict^  for  the  defendants  in  error. 

By  the  Cburtj  Nelbon,  C.  J.  It  is  perfectly  clear,  that  Sher- 
wood had  not  a  joint  inleiest  with  the  plaintiffs  in  the  foundery . 
The  only  ground  upon  which  it  was  insisted  that  he  was  interes- 
ted) and  therefore  iftcompeteAt  as  a  witness^  was  that  in  addition 
to  his  salary,  he  was  to  have  one  third  of  the  profits  of  the 
establishment,  if  any  were  made.  The  witness  released  all  right 
to  any  profits,  and  theteby  diaeharged  his  interest ;  and  the 
only  question  is,  whether  he  was  a  partner  f  On  his  voire  dire^ 
he  declared^  that  by  the  agreement  between  him  and  the  plain- 
tiffs, he  was  not  to  be  liable  for  losses.  It  appears  to  me,  the 
case  is  not  one  of  partnership,  but  falls  within  the  class  of  cases 
where  the  share  of  the  profits  is  giren  and  intended  as  payment 
for  the  labor  of  the  party.  It  is  like  the  case  of  the  agent ^  who 
received  a  proportion  of  the  profits  for  his  trouble,  but  had  no 
interest  in  the  capital,  Myers  v.  Sharpe^  6  Thunt  74  ;  or  the 
broker  who  received  for  his  profi^  whatever  he  could  obtain 
above  a  stated  sum  on  the  sales,  by  way  of  remuneration  for  his 
labor,  Benjamin  r.  Porteous^  2  H.  Black.  590;  or  the  sailor 
employed  in  the  whale  fishery,  who  received  a  certain  propor- 
tion of  the  profits  as  wages,  Wilkinson  v.  Frasier^  4  Esp,  Jf.  P. 
Cos.  182.  See  also  1  Camph.  331,  n.;  Carey  on  Part.  9,  lOj 
11 ;  4  Maule  8r  Selw.  240.  The  wages  of  the  witness  were  $300 
per  annum,  and  a  contingent  interest  in  one  third  of  the  profits. 
He  was  not  to  be  answerable  for  losses,  which  confirms  the  view 
that  the  arrangement  was  made  simply  in  reference  to  the  mea- 
sure of  compensation.  He  received  a  fixed  sum  in  gross,  with 
an  increase  upon  a  given  basis  and  ratio. 

Judgment  affirmed.* 


•  See  the  obsenrmtiont  of  ChaitceIiLok  Walwo&th  upon  Ibis  qaeation,  in 
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Sickles  i^^.  Mather. 

The  aeeomU  booto  of  a  numitfaehir$r,  properly  anttentieated,  are  admiitbiie  in  €wU 
dence^  in  an  action  by  him  againgt  his  customer^  althoujph  entriei  were  originally 
made  by  a  foreman  in  the  fiustory,  if  such  entries  were  made  only  for  a  temporary 
purpose  on  a  slqU,  and  were  from  time  to  time  tranteribed  by  the  principal  into 
his  day  book. 

An  employee  who  attends  to  sales  no  iStrther  than  merely  delivering  goods  mannfac- 
taredi  and  keeping  a  memorandum  of  the  delivery  for  a  temporary  purpose,  is 
not  a  tUrk  within  the  meaning  of  the  mlei  requiring  proof  of  the  original  entries. 

Where  (here  are  owkuU  aecowUt  between  plaintiff  and  defendant,  an  item  of  the 
account  on  either  side  accrued  within  six  years  next  before  suit  brought,  draws 
after  it  the  accounts  on  both  sides,  and  takes  a  case  out  of  the  operation  of  the 
HakUe  qf  UmUatitmi. 

E&BOR  from  the  New- York  common  pleas.  Mather  sued 
Sickles  in  assumpsit  for  goods  sold  and  delivered.  The  defend- 
ant pleaded  the  general  issue  and  the  statute  of  limitations.  The 
cause  was  heard  by  referees.  The  plaintiff,  a  manufacturer  of 
inkj  produced  a  bill  of  particulars,  consisting  of  charges  on  nine 
different  days,  for  divers  quJrtities  of  ink  sold  to  the  defendant 
between  the  12th  day  of  January,  1830,  and  the  18th  February, 
1831,  amounting  in  the  whole  to  the  sum  of  $224 .57.  The  suit 
was  commenced  on  the  19th  July,  1836,  and  only  four  of  the 
charges,  amounting  to  $53.20,  were  of  a  date  within  six  years 
previous  to  the  commencement  of  the  suit.  The  plaintiff  called 
as  a  witness  one  James  Lightbodyj  who  testified  that  he  was 
then,  and  had  been  in  the  plaintiff's  employment  ss  foreman  in  his 
factory  for  the  last  ten  years,  and  had  delivered  all  the  ink  that 
the  plaintiff  had  sold  within  that  time  ;  that  he  had  furnished  the 
defendant  with  ink,  which  he  had  delivered  at  different  times, 
and  on  one  occasion  in  particular,  he  delivered  12  kegs  of  ink 
to  go  on  board  of  a  vessel.  He  could  not  recollect  the  particular 
month  or  year  when  he  delivered  ink  to  the  defendant ;  could 
not  swear  positively  to  any  of  the  items  in  the  plaintiff's  account 
nor  could  he  say  in  what  year  the  12  kegs  were  delivered,  but 
thinks  he  delivered  ink  to  the  defendant  in  the  years  1830,  and 
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1831.  He  further  testifitd,  that  the  plaintiff  had  not  kept  a  clerk; 
that  he  (the  witness,)  kept  a  slate  at  tht  factory,  upon  which  he 
made  rriemoranda  of  the  ink  delivered,  and  that  the  plaintiff  from 
the  slate  made  his  entries  in  a  day-hook;  that  the  plaintiff  used 
to  take  the  slate  home,  sometimes  every  day,  and  sometimes 
every  two  or  three  days,  as  was  found  convenient  for  the  pur- 
pose of  transcribing.  The  plaintiff  kept  a  day-book  and  ledger, 
all  the  entries  in  which  were  made  by  the  plaintiff.  The  books 
were  kept  at  the  plaintiff's  house  near  the  factory.  He  (the 
witness,)  had  never  made  an  entry  in  the  books,  which  were 
produced  and  identified  by  him.  Two  other  witnesses  testified, 
that  they  had  dealt  extensively  with' the  plaintiff)  and  had  settled 
accounts  with  him  from  his  books,  which  they  had  always  found 
to  be  correct ;  and  that  he  kept  honest  and  fair  books.  The 
plaintiff's  counsel  offered  the  books  in  evidence,  to  the  recep- 
tion of  which  the  defendant's  counsel  objected,  on  the  grounds  : 
1.  That  Lightbody  was  to  all  intents  and  purposes  within  the 
meaning  of  the  rule  of  evidence  on  this  subject,  a  clerk^  and 
therefore  the  books  were  inadmissible  ;  and  2.  That  *they  were 
inadmissible,  because  th^entries  in  the  sam^  were  made  from  a  slate 
kept  by  the  witness  at  the  factory.  The  objection  was  overruled, 
and  the  books  received  in  evidence.  A  witness  called  by  the  defen- 
dant testified  that  he  was  an  apprentice  of  the  defendant  from  1826 
until  1831  or  1832,  during  which  time,  and  until  he  left  the 
defendant,  he  often  saw  Lightbody  bring  ink  to  the  defendant's 
office.  Another  witness  testified,  that  on  the  12th  March,  1830, 
he  purchased  of  the  defendant  12  kegs  of  ink,  which  the  defend- 
ant had  on  that  day  received  from  the  plaintiff;  that  he  made 
the  purchase  to  supply  an  order  from  the  south.  In  the  plain- 
tiff's bill  of  particulars,  there  was  a  charge  of  12  kegs  of  ink, 
under  date  of  12th  March,  1830.  The  defendant  also  produced 
a  bill  of  particulars  before  the  referees,  and  claimed  a  set-off^; 
two  of  the  items  of  which  were  of  the  date  of  Marchj  1830, 
which  were  admitted  by  the  plaintiff  and  allowed  by  the  referees. 
The  plaintiff's  books  contained  an  account  as  charged  in  his  bill 
oJT  particulars,  except  three  items,  which  were  not  allowed  by 
Vol.  XX.  5 
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the  referees.  The  plaintiflf  obtJiined  a  report  for  $217.63, 
which  the  defendant  moved  the  common  pleas  Xo  set  aside. 
That  court  confirmed  the  report  of  the  referees,  and  rendered 
judgment  for  the  plaintiff.  The  defendant  sued  out  a  writ  of 
error,  and  the  cause  was  submitted,  on  written  arguments,  by 

R.  Lockwood^  for  the  plaintiff  in  error. 

H.  Holden^  for  the  defendant  in  error. 

By  the  Court^  Cowen,  J.  It  is  not  denied  that  if  there  were 
mutual  accounts  current,  and  any  one  item  on  either  side  was 
proved  to  have  arisen  within  six  years  next  before  the  suit  brought, 
this  will  draw  after  it  both  accounts,  and  take  the  case  out  of 
the  statute  of  limitations.  Thus  the  inquiry  here  brings  us,  in 
some  measure,  down  to  the  admissibility  of  the  books  of  the 
plaintiff  below.  They  contain  dates  within  the  six  years  ;  and 
if  competent  evidence,  they  are  so  as  well  in  respect  to  the  date 
of  the  sales,  as  of  the  sales  themselves.  It  is  to  be  noted, 
however,  that  ]^oth  Lightbody  and  the  defendant's  witness  Hall, 
gave  evidence  upon  which  the  referees  might  well  have  been 
satisfied,  that  ink  was  delivered  within  the  six  years,  so  that  we 
are  not  driven  for  time  to  the  books  alone. 

The  books  were,  however,  essential  to  the  main  question  in 
the  cause  ;  for  there  was  no  other  adequate  proof  of  the  plaintiff's 
account.  Were  they  admissible?  It  is  said,  first,  that  the 
plaintiff  had  a  clerk  ;  and  if  so,  they  were  clearly  inadmissible 
according  to  Vosburgh  v.  Thayer^  12  Johns,  R.  462.  Lightbody 
calls  himself  foreman,  and  says  he  never  in  his  life  made  an  entry 
in  the  plaintiff's  books.  This  certainly  does  not  look  like  his 
being  a  clerk.  The  object  of  the  limitation  doubtless  was  to 
withhold  secondary  evidence,  with  which  the  books  alone  must 
certainly  be  classed,  until  it  shall  appear  that,  at  least,  the  party 
was  without  a  regular  clerk,  whose  business  it  is  to  notice  the 
sales  and  make  entries  as  they  occur  in  the  journal.  He  is  then 
the  only  admissible  witness.  At  any  rate,  this  is  so  as  to  all  the 
entries,  unless  it  appear  affirmatively  that  some  of  them  were  in 
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fact  not  made  by  him.  JiPMlister  v.  Reaby  4  Wendell^  483. 
Seyeral  cases  in  states  where  the  party's  suppletory  oath  is  allowed, 
exclude  books  as  evidence  of  transactions,  when  it  appears  they 
were  in  fact  known  to  third  persons.  Such  a  precaution  would 
be  of  yery  little  utility  in  this  state,  where  the  party  is  not  sworn, 
and  it  is,  therefore  commonly  impossible  to  learn  that  others 
could  testify.  Lightbody  was  not  in  any  sense  a  clerk  for  the 
purpose  of  verifying  the  books.  A  clerk  can  connect  them  with 
the  sales,  (many  of  which  he  usually  makes  himself,)  and  his 
original  entries,  (to  the  general  accuracy  ^  which  he  can  make 
oath,)  become  themselves  evidence  of  what  he  may  in  fact  have 
forgotten.  Merrill  v.  Tke  Ithaca  if  Owego  Railroad  Co,^  16 
Wendell^  696  to  600,  and  cases  there  cited.  It  would  clearly  be 
going  beyond  the  meaning  of  the  qualification  in  Vosburgh  v. 
TTiayeTj  to  say  that  a  man  about  a  factory  who  attends  no  farther 
to  sales  than  the  mere  delivery  of  goods,  and  noting  the  fact  for 
a  temporary  purpose  upon  a  slate,  should  be  esteemed  tfae  only 
competent  witness  to  establish  all  the  sgley  and  entries  of  his 
principal. 

Then  as  to  the  manner  in  which  these  entries  were  made.  We 
have,  with  what  degree  of  wisdom,  time  must  4etermine,  held 
that  books  of  original  entries  made  by  the  party,  shall  be  evidence 
in  his  favor,  under  certain  qualifications ;  and  this  whether  he  be 
a  merchant,  or  engaged  in  any  other  business.  We  do  not  require 
nor  allow  his  own  oath,  a  practice  I  believe  peculiar  to  this  state 
and  that  of  New-Jersey.  Even  if  this  be  a  hazardous  species 
of  evidence,  as  every  one,  I  think  must  allow,  yet,  I  am  at  a 
loss  to  perceive  that  the  adoption  of  an  exception  which  shall 
exclude  entries  from  a  slate,  is  of  any  importance  towards 
diminishing  the  danger.  In  those  states  where  the  suppletory 
oath  comes  in,  I  know  there  are  several  cases  for  and  against  the 
reception  of  entries  thus  made.  If  there  be  any  degree  of  pro- 
tection against  abuse  in  such  a  restriction,  it  has  there,  at  least, 
the  merit  of  being  a  more  practicable  one ;  for  the  party  can  be 
interrogated  as  to  the  manner  of  his  entry.  With  us  we  have 
ordinarily  no  means  of  showing  this,  and  the  case  must  be  one 
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of  a  thousand  in  which  it  is  disclosed.  The  witness  who  could 
speak  to  such  a  fact  must  in  general,  like  the  one  in  this  case,  be 
a  third  person  who  has  made  the  slate  memoranda  himself.  After 
all,  perhaps  the  better  considered  cases  are  those  that  allow  books 
in  evidence  which  are  made  up  from  such  memoranda,  even 
where  the  party  is  a  witness.  So  lopg  as  books  are  allowed  at 
all,  it  is  not  very  easy  to  perceive  what  great  degree  of  additional 
accuracy  or  honesty  we  can  give  to  them  by  forbidding  the  party 
to  use  a  slate  during  the  day,  and  transcribing  from  that  into  his 
book  at  night.  It  i|^  a  very  common  practice  with  men  in  all 
kinds  of  mechanical  and,  other  business  conducted  under,  circum- 
stances which  render  the  immediate  use  of  pen,  ink  and  paper  in- 
convenient ;  and  where  such  was  foimd  to  be  the  ordmary  course 
of  the  party,  his  books  were  received  for  that  reason  ;  Faxon  v. 
Hollis^  13  Mass.  R,  427 ;  though  where  a  journeyman  was  in 
the  habit  of  making  the  entries  on  a  slate,  whence  they  were 
copied  by  his  master  a^er  a  long  time,  the  manner  was  held  ex- 
ceptionable and  thp  books  rejected.  Kessler  v.  M?Ci)nachy^  1' 
Rawhy  441.  Where  one  partner  marked  a  sale  of  butcher's  meat 
with  chalk  on  his  cart,  and  the  other  transcribed  it  on  the  return 
of  the  cart,  the  book  was  received  on  their  oaths.  Smith  v. 
Sanfordy  12  Pick.  139.  So  where  a  butcher's  servant  carry- 
ing out  meat,  marked  the  sales  in  pencil,  which  his  master 
transcribed  on  his  return.  Ingraham  v.  Bockinsj  9  Serg,  4r 
RawlCj  285.  And  see  all  the  kindred  cases  in  Pennsylvania,  cited 
in  FoTsythe  v.  JVorcrass,  5  Watts^  332..  Not  to  pursue  the  ca^es 
farther,  it  seems  to  me  that  the  benefit  to  be  derived  from  the 
qualification  contended  for  by  the  counsel  for  the  plaintiff  in  error^ 
would  not  compensate  for  the  great  quantity  of  evidence  which  it 
would  cut  off  even  if  we  had  the  means  of  reaching  it  by  testi- 
mony. 

It  is  not  denied  by  counsel  that  the  plaintiff  below  was  entitled 
to  have  bis  books  received  in  evidence,  under  the  limitations 
prescribed  in  Vosburgh  v.  T%ayer  ;  and  we  think  he  brought 
himself  within  that  case. 

The  rule  itself  which  receives  the  party's  books,  even  with  His 
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oath,  seems  to  be  regarded  as  of  questionable  policy,  if  we  are  to 
jvdge  froDf  the  language  of  the  courts  and  the  course  of  decision 
in  sereral  states  where  it  prevails.    In  sofaie  they  appear  disposed 
to  load  it  with  a  multitude  of  restrictions  as  to  the  kind  of  busi- 
ness in  respect  to  which  books  ar6  to  be  received,  and  the  manner 
in  which  they  are  kept,  and  the  probability  that  better  evidence 
may  be  had,  &c.     The  rule  is  undoubtedly  a  departure  from  the 
common  law,  and  may  be  a  dangerous  one  :  but  that  is  rather 
an  argument  for  repudiating  it  altogether  than  attempting  to 
mitigate  its  virulence  by  feeble  palliatives. 
The  judgment  of  the  court  below  is  .affirmed. 


CONNBLL  Vf.   LaSSCBLLS. 


It  is  not  enoagh  to  juftiiy  the  iiiohig  of  a  warranl  againit  a  debtor  on  flie  ground 
of  BB  UiUtUframdiilmUfy  to  diipoM  <{f  kb  jiropiffy,  that  he  hM  ezeeuted  a  mortgage 
of  a  portion  thereof,  and  reftiaed  to  confen  a  jadgment  or  to  gire  leenrity,  de- 
claring a  determination  to  numage  his  property  himself. 

Pee  dissenting  opinion  of  Mr.  Justice  Gowen. 


Ereor  from  the  Montgomery  common  pleas.  Lasscells  sued 
out  an  attachment  against  Connell  from  a  justice's  courts  on  an 
affidavit  made  by  him  that  Connell  was  indebted  to  him  in  the 
-sum  of  $45.46  on  contract ;  that  he  had  demanded  payment, 
which  had  been  refused,  and  that  Connell  also  had  refused  to 
give  a  judgment  for  the  amount,  saying,  that  his  property, 
except  some  hay,  was  under  mortgage,  and  that  he  wanted  to 
have  the  management  of  his  property  himself.  Lasscells  further 
stated  in  the  affidavit,  that  when  he  requested  Connell  to  give 
him  a  judgment  or  security,  he  offered  to  give  day  of  payment 
for  six  months,  but  that  Connell  refused,  and  immediately  left 
him  in  a  great  hurry  to  place  his  property,  as  deponent  believed, 
out  of  his  hands,  in  order  to  prevent  him  from  collecting  his 
demand.  He  further  added  that  from  the  conversation  of  Con- 
nell, and  from  his  conduct,  he  believed  that  he  would  make  such 
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disposition  of  his  property  as  to  defraud  his  cre()itors.  On  this 
affidayit  the  justice  issued  an  attachment,  upon  which  certain 
property  was  taken,  and  subsequently  rendered  a  judgment 
against  Connell  and  issued  an  execution.  The  Montgomery  C. 
P.  on  certiorari  affirmed  the  judgment,  and  Connell  thereupon 
removed  the  record  into  this  court  by  writ  of  error. 

H.  Adams^  for  the  plaintiff  in  error. 

D.  Cady^  for  the  defendant  in  error. 

By  the  Courty  Nelson,  Ch.  J.  The  affidayit  on  which  the 
attachment  issued  is  defective.  We  might  possibly  have  con- 
sidered it  sufficient  to  uphold  the  judgment  until  reversed  ;  but 
here  is  a  direct  proceeding  to  test  its  validity,  and  if  sanctioned,, 
must  be  a  precedent  for  all  future  cases.  We  have  heretofore 
rejected  the  belief  of  the  party,,  and  applying  that  rule  to  this 
case,  but  little  more  is  left  than  the  refusal  to  give  a  confession 
of  judgment.  It  is  said  he  admitted  that  there  was  a  mortgage 
upon  his  property  ;  but  that  of  itself  is  no  evidence  of  a  fraudu- 
lent disposition  of  it.  So  too  the  declaration  that  he  wanted  to 
have  the  management  of  his  property  himself,'  did  not  authorize 
the  inference  that  he  wanted  it  for  the  purpose  of  so  managing 
it  as  to  defraud  his  creditors^.  That  is  not  the  fair  import  of  his 
language.  We  might  as  well  dispense  with  the  affidavit  in  these 
proceedings  as  to  approve  of  the  affidavit  in  this  case.  A  party 
when  allowed  to  be  a  witness  in  his  own  case,  should  be  required 
to  make  out  at  least  a  prima  facie  case  of  an  intent  to  commit  a 
fraud.     The  judgment  must  be  reversed. 

Mr.  Justice  Bronson,  concurred. 

Mr.  Justice  Cowen  ctmen^ed,  and  delivered  the  following 
opinion  r 

The  only  serious  question  is  whether  the  affidavit  was  suffi- 
cient ;  for  surely  the  constable  has  returned  a  service  which  was 
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tlie  Tery  best  for  the  defendant  below.  He  delivered  him  a  copy 
of  the  attachment  personally* 

I  agree  that  the  affidavit  must  state  circumstances  from  which 
the  justice  may  infer  the  intent  to  defraud  creditors;  and  must 
not  be  a  mere  expression  of  beliefs  or  informaHm  and  beliefs  in 
the  plaintiff.  This  is  the  outside  of  thie  cases  which  the  coun- 
sel for  the  plaintiff  in  error  has  cited,  r  Tallfnan  v.  BigelaWj  10 
Wendelly  420.     Smith  v.  Luce^  14  id.  237. 

The  affidavit  when  looked  at  as  a  whole,  states  a  demand  of 
$45.  That  the  defendant  was  on  the  day  of  its  date  at  the 
deponent's  house,  refused  payment,  would  not  give  »  judgment, 
said  his  property  was  under  a  mortgage  except  some  hay ;  that 
he  wanted  to  have  the  management  of  his  property  himself; 
and  on  the  deponent's  offering  to  wait  six  months  with  security, 
the  defendant  refused  and  left  in  a  great,  hurry.  The  deponent 
superadds  his  belief  of  the  defendant's  intention  to  put  his  pro- 
perty out  of  his  hands  to  defraud  his  creditors ;  but  let  that  pass. 
Upon  the  other  circumstances,  the  justice  believed  there  was 
such  atn  intent,  probably  that  it  had  already  been  executed  in 
the  main.  After  admitting  a  mortgage,  but  yet  declaring  that 
be  wanted  to  manage  his  property,  refusing  all  terms  and  hurry- 
ing away,  I  understand  him  as  the  justice  did,  going  off  to 
perfect  what  he  was  fearful  might  be  so  far  an  inchoate  fraud. 
He  had  not  yet  got  all  his  property  out  on  mortgage.  A  little 
hay  was  left.  That  was  to  be  put  in  the  same  position ;  but 
yet  he  preferred  managing  all  hin^self.  That  he  could  do,  under 
his  notions  of  the  law,  by  continuing  his  possession  under  a 
mortgage  which  he  would  call  bona  fide.  Show  me  an  insolvent 
debtor  who  talks  of  a  personal  mortgage  and  the  continued 
management  of  his  own  property  in  the  same  breath,  and  I,  for 
one,  want  no  more  as  a  ground  of  belief  that  he  has  already, 
or  means  to  resort  to  a  device  so  very  common.  The  non-impri- 
sonment act^  2  JL  5.  202,  §  293,  294,  gives  an  attachment 
whenever  a  justice  is  satisfied  on  the  facts  and  circumstances 
sworn  to  by  the  party,  that  the  debtor  has  fraudulently  assigned 
or  disposed  of  his  property  or  is  about  to  do  it.     I  collect  from 
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this  evidence,  that  he  had  disposed  of  most  of  it,  and  intended 
so  to  dispose  of  the  whole  by  mortgage  or  in  some  other  way, 
and  had  kept  or  would  keep  possession.  Otherwise,  how  could 
he  manage  it  1  Such  a  set  of  circumstances,  we  have  again  and 
again  holden  to  be  a  fraud  on  their  face. 

But  suppose  the  proof  to  have  been  slight,  though  to  my 
mind  it  is  entirely  satisfactory  :  are  we  to  reverse  this  judgment 
because  it  might  peradventure  not  satisfy  the  mind  of  magistrates 
who  would  be  found  mcMre  scrupulous,  who  adopt  a  higher  stand- 
ard of  human  perfection,  and  entertain  a  greater  distrust  of 
appearances  opposed  to  their  own  hypothesis  1  I  do  not  under- 
hand such  to  be  the  law.  Even  on  the  merits  we  ar«  not  to 
reverse  a  judgment  because  the  proof  is  slight.  That  was 
expressly  held  by,  this  court  in  Fisher  v.  Chandler^  1  Johns.  R. 
5(£.  The  court  said,  ^^  There  was  some  evidence,  though  not 
sufficient  perhaps  to  support  the  judgment.  We  have  never 
gone  so  far  as  to  say  that  where  there  is  some  evidence,  however 
lights  the  judgment  ought  to  be  reversed."  Again,  in  Vosburgh 
V.  Welch  J  11  Johns.  R.  177,  it  is  said  the  proof  for  an  attach- 
niient  ought  at  least  to  he  colorable  ;  for  proof  means  legal 
evidence.  To  this  I  assent.  But  I  can  not  hesitate  to  say  that 
the  proof  here  was  much  more  than  colorable.  It  was  such 
that,  had  it  been  before  a  jury,  it  would  have  been  at  least  the 
duty  f>f  the  justice  to  have  submitted  it ;  and  their  finding  both 
fraud  committed  and  fraud  intended,  could  never,  in  my  opinion^ 
be  disturbed.  I  tlunk,  therefore,  the  judgment  should  be 
affirmed. 

The  majority  of  the  court  however  being  of  a  diflFerent  opinion, 
the  judgment  was  reversed. 
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Hallibat  vs,  McDouoall  and  others. 

Q§n§ral  repntoHtm  qf  a  partner$hlp,  ttriaHng  between  two  or  more  individuali, 
standing  alone  and  not  offered  In  eorroboralion  of  faeti  and  cireoniitaneei,  is  inad* 
minible  in  evidence  to.  pix>Te  a  partnenhip.  Whether  it  be^ulmiiaible,  even  at 
auxiliary  eyidence,  9«are. 

A  bill  of  exchange  drawn  in  oneitate  of  the  onion  upon  pervona  residing  inanotherj 
ia  to  be  treated  as  a  farMgi^  64Bf  and  a  pr9t9tt,  apparently  under  the  seal  of  a 
motarf  pmhttc,  made  in  the  state  where  the  drawees  reside,  need  only  be  produced , 
and  puMwt  UH{fa»  to  the  prssMtmea^  and  r^n»0i  ;  and  so  also,  it  i$mn$,  as  to  the 
transmission  of  mMM  to  the  parties  on  the  billi  if  such  fiurt  be  stated  in  the  protest. 

Where  the  notary  is  d$ad,  a  sworn  eopy  of  the  protest  taken  from  his  record  book 
of  notarial  protests,  together  with  the  original  protest,  is  abundant  CTidence  of  the 
presentment  and  reftund. 

In  an  action  against  seTeral  aa  partners,  althoogh  but  one  of  the  defsndants  be  brought 
into  coort,  if  he  appear  and  plead  the  geiMral  <mm,  ttie  plaintiff  is  not  entitled  to 
recover,  unless  he  establish  tLJoifUUdbOUy  of  the  defendanta. 


Ebbor  from  the  superior  court  of  the  city  of  New- York. 
Halliday  brought  an  action  of  assumpsit  against  J,  D.  Jlnsley^ 
J,  McDougall  and  W.  J,  Wighiman  as  copartners,  transacting 
business  under  the  name  of  Jinslegy  McDougall  4r  Co,  The 
declaration  contained  a  count  on  a  bill  of  exchange  bearing  date 
26th  NoTember,  1825,  drawn  at  Jfew-York  by  the  defendants  on 
a  firm  transacting  business  at  Ckarluion^  8,  C.  under  the  name 
of  /.  D.  Ansley  tf  Co.  for  the  sum  of  $760,  payable  to  the  plaintiff 
or  order  at  thirty  days  after  sight.  The  bill  was  accepted  by  the 
drawees,  but  when  it  came  to  maturity,  it  was  protested  for  non- 
payment, of  which  due  notice  was  giyen.  There  was  a  similar 
count  on  &  second  bill  of  exchange  of  the  same  date  between  the 
same  parties,  for  the  same  sum,  payable  forty  days  after  sight, 
which  was  also  protested  and  notice  given.  Then  followed  the 
usual  money  counts.  McDougall  alone  being  arrested,  appeared 
and  pleaded  the  general  issue.  On  the  trial  o(  the  cause,  it  was 
proved  that  the  name  of  the  firm  of  Ansley^  McDougall  tf  Co.^ 
subscribed  to  the  bifls  as  drawersj  was  in  the  handwriting  of  J. 
D.  Jlnsleyj  and  the  name  of  the  firm  of  J.  D.  Ansley  ^  Co.^ 
subscribed  to  the  bills  as  acoeptorsj  was  in  the  handwriting  of 
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W,  J,  Wightman.  The  plaintiff  produced  two  papers,  purport- 
ing to  be  the  original  protests  of  the  bills  declared  upon,  signed 
by  Thomas  Morris,  notary  public^  at  Charleston — one  on  the  14th 
and  the  other  on  the  24th  January,  1826 — to^  which  was  affixed 
his  notarial  seal,  and  in  which  he  certified  that  he  had  made 
demand  of  payment,  that  the  same  had  been  refused,  and  that  be 
gave  due  potice  of  the  non-payment  of  the  bill  and  acceptance  to 
the  drawers  and  respective  endorsers  thereof.  D.  Alley,  a  clerk 
in  the  U.  S.  Branch  Bank  in  New*York,  testified  that  the  protests 
produced  in  evidence  were  received  at  the  Branch  Bank  in  New- 
York  from  the  Branch  in  Charleston  ;  that  Thomas  Morris  was 
for  many  years  notary  of  the-  United  States  Branch  Bank,  in 
Charleston,  and  the  Branch  in  New- York  had  for  many  years 
received  his  notarial  protests  from  the  Branch  in  Charleston ; 
they  had  received  hundreds  of  them,  which  all  passed  through  his 
hands  as  clerk  of  the  New- York  Branch.  The  signature  of  Mr. 
Morris,  as  protesting  notary^  was  recognized,  and  payments  made 
under  them ;  he  thus  acquired  a  kti6wledge  of  Mr.  Morris'  hand- 
writing, though  he  never  saw  him  write  ;  and  that  he  believed 
the  signature  to  the  protests  produced  to  be  his  handwriting. 
A  deposition  of  a  son  of  Mr.  Morris  was  read,  in  which  he  testified 
that  his  father  died  in  1828  ;  that  he  was  a  clerk  in  his  father's 
office;  that  the  record-books  of  notarial  protests  of  bills  and  notes 
formerly  belonging  to  his  father,  are  in  the  possession  of  the 
Branch  Bank  of  the  United  States  in  Charleston,  where  they  are 
kept  as  records ;.  that  he  finds  in  such  books  the  record  of  protests 
of  two  bills  of  exchange,  which  he  has  transcribed  and  transmits, 
(being  copies  of  the  original  protests  verified,  by  Mr.  Alley ;) 
that  it  was  the  invariable  custom  of  his  father  to  send  notice  of 
protest  to  the  endorsers  of  protested  notes  by  the  first  mail  suc- 
ceeding the  protest.  The  bills  had  been  discounted  at  the  Branch 
Bank  in  New- York,  and  on  being  returned  protested,  were  paid 
by  the  plaintiff.  Two  of  the  defendants^  viz.  Jinsley  and  Wight- 
many  were  members  of  the  firm  at  Charleston.  In  July  1825, 
Ansley  was  in  England,  and  there  entered  into  an  agreement  in 
writing  with  McDougally  the  other  defendant  in  these  words  : 
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"We  engage  to  allow  Mr.  McDougall  one  fourth  the  profits  of  our 
trade  by  his  becoming  an  active  partner,  or  give  him  the  option 
of  having  his  expenses  paid  out  and  home.  Should  Mr.  McDou- 
gall not  be  satisfied  with  his  proportion  of  the  profits  arising  out 
of  the  said  concern^  we  shall  allow  him  a  salary  of  $1200  per 
annum.  Liverpool,  16th  July,  1825.  (Signed)  John  D.  Ansley 
4r  CoP  In  pursuance  of  this  agreement,  McDougall  came  to 
this  country.  Ansley  had  put  up  a  sign  at  his  place  of  business, 
of  Ansley^  McDougall  tf  Co,,  and  previous  to  the  arrival  of  Mc- 
Dougall here,  it  was  generally  reported  that  he  had  become  a 
member  of  the  firm  of  Ansley,  McDougall  tf  Co.  After  his 
arrival,  he  acted  as  a  member  of  that  firm  ;  but  as  to  his  being  a 
member  of  the  firm  of  J.  1).  Ansley  if  Co.  at  Charleston,  there 
was  no  evidence  independent  of  reputation.  In  relation  to  Wight- 
man  being  a  member  of  the  firm  of  Ansley,  McDougall  tf  Co., 
there  was  no  evidence  whatever,  other  than  reputation.  When 
the  plaintiff  rested,  the  defendants'  counsel  moved  for  anon-suit, 
on  the  ground  that  there  was  no  evidence  that  Wightman  was  a 
member  of  the  firm  of  Ansley,  McDougall  tf  Co.  The  motion  for 
a  non-suit  was  denied.  When  the  proofs  were  closed,  the 
defendants'  counsel  renewed  the  objection,  and  requested  the 
judge  to  charge  the  jury  that  the  plaintiff  could  not  recover,  unless 
they  were  satisfied  that  he  had  shown  that  Wightman  was  a 
partner  in  the  firm  of  Ansley,  McDougall  tf  Co.,  znd  that  general 
reputation  was  not  alone  sufficient  to  establish  such  fact.  On 
the  subject  of  general  reputation,  all  that  was  said  in  the  charge 
to  the  jury  was  the  following  :  "  If  the  jury  should  not  be  satis- 
fied that  McDougall  elected  to  become  a  partner,  then  they  were 
to  find  upon  the  evidence  whether  he  held  himself  out,  or  know- 
ingly suffered  himself  to  be  held  out  by  others,  as  a  partner,  in 
such  a  Hianner  as  to  induce  the  world  to  believe  he  was  such  a 
partner.  If  he  did  so,  then  he  was  bound  as  a  partner  by  the 
acts  of  the  firm  to  all  persons,  except  such  as  might  know  that 
in  fact  he  was  not  a  partner.  The  jury,  however,  in  considering 
the  evidence  on  this  head,  must  carefully  lay  out  of  view  the  acts 
or  declarations  of  Ansley,  or  of  any  other  person,  before  the  arrir 
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yal  of  McDougall  in  the  country,  and  also. the  reputation  on  the 
subject  of  the  partnership  prevailing  before  that  timeJ'^  The 
judge  further  charged  the  jury,  that  before  the  plaintiff  could 
recover,  they  ^  must  be  satisfied  that  all  the  defendants  were 
partners  in  the  firm  of  Ansley^  McDougall  ^  Co,  The  jury  found 
for  the  plaintiff.  The  defendants'  counsel  having  excepted  to 
various  decisions  made  in  the  progress  of  the  trial,  and  to  the 
charge  of  the  judge,  sued  out  a  vrrit  of  error. 

D.  D.  Tieldy  for  the  plaintiff  in  error. 

J.  W.  Gerard^  for  the  defendant  in  error. 

By  the  Court,  Cowek,  J.  Assuming  that  all  three  of  these 
defendants  were  members  both  of  the  Jfew-York  firm  which  drew 
in  favor  of  the  plaintiff,  and  the  Charleston  firm  which  accepted, 
the  action  is  completely  sustained  against  the  defendants  as  ac- 
ceptors. No  presentment  and  notice  were  necessary.  It  is  true, 
there  is  no  count  against  them  specifically  as  such  ;  and  this  was 
made  an  objection  on  the  trial ;  but  the  claim  in  the  latter  form 
is  admissible  under  the  common  counts — a  proposition  so  plain, 
that  an  objection  for,  variance  at  the  trial,  and  which  has  found 
its  way  into  the  bill  of  exceptions,  is  not  now  persisted  in. 

If  the  members  of  the  New- York  firm  were  not  also  members 
of  the  firm  at  Charleston,  the  defendants  must  be  charged,  if  at  all, 
as  drawers  ;  and  this  view  raises  the  question  of  presentment  and 
notice.  In  the  latter  view,  we  think  the  case  presents  no  diffi* 
culty.  This  being  a  draft,  the  drawers  and  drawees  of  which 
resided  in  different  states  of  the  union,  is  a  foreign  bill  of  exchange. 
Bucknor  v.  Finley,  2  Pet.  It.  586,  590.  Lonsdale  v.  Brown,  4 
Wash.  C.  C.  R.  148,  per  Washington,  J.  ;  2  Pet.  R.  688,  app. 
S.  C;  Jhwnsleyy.  Sumrallj2Pet.  R.  170.  Cape  Fear  Bank  v. 
Stinemetz,  1  BSll,  44.  Brown  v.  Ferguson,  4  Leigh,  37.  And 
per  Jfelson,  J.  in  Wells  v.  Whitehead,  15  Wendell,  530.  The 
protest  of  the  foreign  notary,  therefore,  proved  itself,  and  its  con- 
tents are  to  be  received  as  true.     Chitty^an  Bills,  ed.  of  1836,  j9r 
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642,  a.  and  cases  there  cited.  Toumsley  y.  Sumrall^  2  Pet.  R. 
170.  Cape  Fear  Bank  v.  Stinemetz^  1  ffi//,  44.  Per  Story ^ 
J.  in  Mcholls  v.  fTeii,  8  Wheat.  331.  Clearly,  this  is  so  as  to 
the  presentment  and  refusal.  Id.  It  is  said,  however,  that  notice 
is  not  the  official  business  of  the  notary,  and  therefore,  though 
that  be  stated  in  the  body  of  the  protest,  the  statement  cannot  be 
taken  as  evidence  per  se.  This  may  be  so,  though  certainly  it 
is  his  usual  course  to  give  the  notice,  and  is  in  practice  esteemed 
his  duty  ;  so  much  so  that  I  question  whether  he  would  not  be 
accountable  for  the  Qmission,  on  simple  proof  of  the  note  coming 
to  his  hands  as  notary.  The  protest  f^enerally  states,  I  presume, 
that  notice  was  g^iven.  Such  was  the  form  in  Cape  Fear  Bank 
V.  Stinemetz,  and  I  see  no  other  evidence  in  that  case  of  notice. 
It  seems  to  have  been  ;BS8iimed  by  the  counsel  that  if  the  protest 
were  available  for  the  presentment  and  refusal,  it  was  equally 
so  for  the  notice  ;  and  Johnson,  J.  said  expressly,  ^^  the  protest 
is  evidence  of  demand  and  notice  to  the  drawer  or  endorser."  1 
HUly  45.     Such  too  is  the  form  in  JNicholls  v.  Webb. 

But  suppose  this  to  be  otherwise,  the  notary  was  dead  ;  and 
the  protests  here  each  contained  a  memorandum  of  notice  as  well 
as  presentment.  It  appears  both  in  the  notary's  record  book  and 
in  the  original.  The  book  was,  I  think,  sufficiently  proved,  and 
the  memorandum. of  notice  was  sufficiently  specific ;  as  much  so 
as  that  in  Mcholls  v.  Webb^  8  Wheat.  326.  It  isjsaid  the  record 
was  not  an  original.  This  is  of  course  so.  A  memorandum  is 
not  the  original  notice.  But  it  is  original  as  a  memorandum,  and 
receivable,  whether  made  by  the  notary  himself  or  his  clerk.  In 
McKeill  V.  £/am,  Peck^  268,  the  notary's  daughter  was  his  clerk, 
and  made  the  entries  on  his  representation,  and  proved  her  father's 
habits  of  business.  The  entries  were  received  to  show  notice. 
The  clerk  who  made  the  entries  testified  to  them,  and  so  does 
the  clerk  here.     Wilber  v.  Selden^  6  Cowen^  164. 

But  the  original  protest  was  well  enough  proved.  That,  in 
the  view  we  are  now  taking,  contained  another  memorandum  of 
notice.     Both  were  a  kind  of  attestation  made  doubtless  about 
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the  same  time,  to  keep  the  transaction  alive.  The  original  pro- 
test comes  in  the  notary's  own  handwriting,  proyided  Alley's 
testimony  was  competent  evidence.  He  had  long  been  a  clerk 
in  the  bank,  and  received  and  acted  as  agent  of  the  bank  on  a 
great  many  such  protests.  This  is,  at  least,  equivalent  to  an 
ordinary  correspondence  by  letters  acted  upon,  Johnson  v. 
Davemcy  19  Johns.  R.  134,  which  it  is  not  denied  qualifies  the 
receiver  of  the  letters  to  give  an  opinion  in  court  as  to  the 
handwriting  of  his  correspondent.  Vide  State  v.  Allen^  \ 
Hatoksy  6;  Greaves  v.  Hunterj2  Carr.  ^  Payne ^  477.  Vide 
also  2  R.  S.212;  also  8  Price^  653.  Beside  all  tins  we  have 
the  promises  of  two  of  the  alleged  members  of  the  firm,  made 
after  presentment,  to  pay  the  plaintiff's  claim.  This  may  be 
taken  as  aiding  the  presumption,  at  least,  that  due  notice  had 
been  given.  The  general  weight  of  authority  is,  as  remarked 
by  Chancellor  Kent,  that  a  promise  to  pay  is  alone  sufficient 
evidence  of  notice,  3  Kenfs  Coram.  113,  and  the  cases  there 
cited;  though  in  this  state  the  balance  is  the  other  way.  See 
the  cases  summed  up  by  Savage,  Ch.  J.  in  Jones  v.  Savage,  6 
Wendell  J  660,  661.  In  the  case  at  bar,  however,  if  the  origi- 
nal protest  as  such  were  entirely  out  of  the  way  :  and ,  taking 
this  to  have  been  an  inland  bUl,  we  have  the  strongest  possible 
circumstantial  proof  of  every  thing  necessary  to  charge  the 
drawers.  Vide  Doe,  ex  dem.  Patteshall,  v.  Turford,  3  Bam.  tf 
Jldolph.  890.  Thus  far  we  have  gone  on  the  assumption  that 
all  three  of  the  defendants  were  actually  or  constructively,  for 
the  purposes  of  this  paper,  identified  either  with  one  or  both 
firms  ;  and  it  is  not  denied  that  this  fact  is  essential  to  the  plain- 
tiff's claim.  He  must  establish  it  against  all  three  jointly,  the 
same  as  if  they  were  all  on  the  record  and  had  pleaded  the 
general  issue.  That  plea  by  McDougall  alone  is  equivalent  to 
the  same  plea  by  each.  Was  the  case  sustained  according  to 
this  requisition  of  the  law  1 

Most  of  the  questions  of  fact  were,  it  is  not  denied,  properly 
left  to  the  jury.  Some  of  these  were,  whether  McDougall  was 
a  member  of  the  JfeuhYork  firm;  and  if  so,  whether  the  bills 


UTICA,  JULY,  1838.  87 


Halliday  v.  McDongall. 


were  issued  by  Ansley  for  the  benefit  of  Ansley  If  Co,^  or  of 
himself  alone,  with  the  knowledge  of  the  plaintiff;  and  if  so, 
whether  McDougall  assented  to  their  being  issued.  It  is  said 
that  the  plaintiff  having  given  evidence  that  they  were  issued  for 
the  benefit  of  Ansley  tf  Co.^  and  endeavored  to  show  both  firms 
the  same,  he  must  prove  that  McDougall  was  a  member  of  that 
firm,  and  could  not  otherwise  recover.  Not  so.  His  being  a 
member  of  the  firm  which  drew,  was  enough  to  bind  him  if  he 
assented,  even  though  the  plaintiff  knew  that  the  money  was  not 
going  to  the  benefit  of  McDougalPs  firm,  but  to  a  stranger.  By 
express  assent,  he  gave  the  plaintiff  the  benefit  of  his  name  to 
the  paper  and  cannot  gainsay  it.  The  judge  accordingly  left  it 
to  the  jury  to  say  whether  McDougall  was  a  member  of  the  firm 
of  Ansley  tf  Co.^  at  Charleston  ;  and  also,  whether  Wightman 
was  a  member  of  the  firm  of  Ansley^  McDougall  tf  Co.,  in  New- 
York.  The  first  fact  was  essential  to  charge  the  defendant  Mc- 
Dougall as  acceptor ;  the  last  as  drawer.  A  joint  cause  of 
action  was  to  be  made  out  against  all  three,  whether  they  were 
to  be  regarded  as  drawers  or  acceptors.  There  was  abundant 
evidence  to  connect  Ansley  and  McDougall  as  members  of  the 
New-York  firm,  and  enough  to  implicate  AnsUy  and  Wightman 
as  members  of  the  Charleston  firm.  But  to  connect  all  these 
defendants  in  both  or  either,  there  is  nothing  in  the  evidence, 
that  I  can  find,  except  general  reputation;  and  that,  for  aught 
that  appears,  never  coming  to  the  ears  of  either  McDougall  or 
Wightman.  Let  us  first  look  at  Ansley  4r  Co,y  the  acceptors  at 
Charleston.  It  is  true  McDougall  came  from  Liverpool  under 
an  agreement  with  that  firm  to  serve  them  as  clerk,  or  act  with 
them  as  a  partner.  He  finds  on  his  arrival  a  partnership  sign  at 
New- York,  '^  Ansley^  McDougall  tf  Co.^  and  adopts  it  and 
goes  on  in  that  name.  JVon  constat^  unless  by  flying  reports, 
that  he  ever  agreed  with  Wighim^in  that  his  (W.'s)  name  should 
make  one  of  the  firm  here.  -  Ansley  had  no  power  that  we  hear 
of,  to  take  in  a  partner  with  Wightman.  •  That  he  was  himself 
connected  as  such  certainly  gave  him  no  power.  His  signing 
the  name  of  Ansley  tf  Co.j  to  the  proposition  of  partnership  in 
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Europe,  could  therefore  have  no  effect  in  itself ;  nor  could  his 
agreement  on  returning  to  New- York.  He  and  McDoUgall 
afterwards  discontinued  their  sign  and  went  to  Charleston  ;  but 
that  could  have  been  for  no  other  purpose  than  to  close  up  the 
business  of  the  old  firm  there.  A  few  days  after  their  arrival, 
Ansley  and  Wightman  alone  issued  a  public  notice  of  dissolution. 

But  if  the  jury  concluded,  as  I  think  they  must  have  done, 
that  McDougall  had  no  part  in  the  concern  at  Charleston,  the 
defendants  were  not  acceptors ;  and  the  chief  justice  then  leaves 
tQ  them  the  alternative,  whether  Wightman  was  not  a  member 
of  Ansley,  McDougall  4r  Co.,  the  .drawers.  In  this  point  of 
view,  he  tells  them  correctly,  that  "  before  the  plaintiff  could 
recover,  they  must  be  satisfied  that  all  the  defendants  were  part- 
ners in  the  firm  oi Ansley,  McDougall  tf  CoJ'^  The  question  of 
Wightman's  connection  with  that  firm  was  contested  at  every 
stage  of  the  trial.  At  the  close  of  the  plaintiff 's  case,  on  his 
resting,  the  defendant  moved  for  a  non-suit,  because  there  was 
not  sufficient  evidence  to  charge  Wightman  as  a  member  of 
Ansley,  McDougall  If  Co.;  and  there  was  no  evidence  to  show 
that  he  was  in  fact  a  partner  there,  or  ever  held  himself  out  as 
such.  At  the  close  of  the  whole  testimony,  the  judge  is  reques- 
ted to  charge  that  general  reputation  is  not  alone  sufficient. 
These  objections  are  now  repeated.  I  have  examined  the  bill 
of  exceptions,  and  am  unable  to  perceive  that  the  objections  are 
ill  taken  in  point  of  fact. 

ThQ  question,  therefore,  is,  mhether  a  partnership  can  he  es- 
tablished by  general  reputation  alone.  There  are  certainly 
several  cases  in  this  court  where  such  evidence  has  been  received 
without  objection  at  the  circuit,  as  auxiliary  to  other  circum- 
stances properly  admissible.  Such  is  Whitney  v.  Sterling,  14 
Johns.  R.  216.  The  court  assign  as  a  reason  for  receiving  it, 
that  there  was  no  objection  to  it  on  the  trial;  and  when  they  say 
the  evidence  was  competent  itmustsbe  understood  that  it  was  so 
because  no  objectioii<had  been  made.  Such  testimony  was  again 
received  and  acted  upon  withobt  objection,  in  Chwan  V.  Jackson, 
20  Johns.  R.  176;  and  the  competency  of  such  evidence^  even 
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independent  of  other  proof,  was  mentioned  as  undoubted,  by 
the  late  Chief  Justice  Savage,  in  McPherson  v.  Rathb<mey  11 
Wendell f  98.  But  the  question  was  not  before  ^he  court ;  and 
the  chief  justice  most  probably  had  in  his  mind  the  cases  in 
Johnson.  Tilghman,  Ch.  J.  said,  incidentally  also,  in  Allen  y. 
Rosfainy  11  Serg.  Sf  Rawle^  373,  that  general  reputation  was 
corroboratiTe  evidence,  but  was  not  sufficient  standing  alone. 
Very  likely  he  made  the  remark  on  the  authority  of  Whitney  v. 
Sterling.  Thus,  taking  those  cases  and  dicta,  which  go  the 
farthest,  if  we  except  the  very  general  remark  of  Chief  Justice 
Savage,  they  disallow  reputation,  except  under  qualifications, 
which  do  not  exist  in  the  case  at  bar.  To  what  principle  the 
distinction  between  reputation  considered  alone,  and  as  incidental 
proof  proper  in  itself,  is»to  be  referred,  there  is  some  difficulty 
in  saying.  Where  a  partnership  has  existed  in  fact,  but  has 
been  dissolved,  and  a  third  person  has  yet  dealt  with  one 
of  the  partners,  and  sues  them  all,  insisting  that  he  acted  on  the 
credit  of  the  former  concern,  the  question  whether  a  partner 
who  has  retired  shall  yet  be  holden  on  a  contract  of  the  others 
may  depend  on  his  having  been  known  as  a  partner,  for  the 
notoriety  of  the  fact  may  have  influenced  the  conduct  of  the 
plaintiff;  and  in  like  manner  the  notoriety  of  the  dissolution  at 
the  time  when  the  plaintiff  gave  credit,  may  be  evidence  against 
the  latter.  Carter  v.  Whalley,  1  Bam.  if  Molph.  11.  This 
case  was  followed  in  Bernard  v.  Torrence^  5  Gill  Sf  John.  383, 
405  ;  but  such  cases  relate  to  the  probability  of  notice  of  an 
admitted  fact,  to  be  inferred  from  public  notoriety.  To  establish 
the  fact  itself  of  a  partnership,  several  cases  of  very  high  autho- 
rity deny  that  such  evidence  is  receivable  even  in  corroboration 
of  independent  proof.  Such  is  the  case  of  Bryden  v,  Taylor^  2 
HoLr.  tf  John.  396,  decided  by  the  court  of  appeals  of  Maryland. 
In  the  recent  case  of  Brown  y.  Crandall^  11  Conn.  R.  92,  the 
supreme  court  of  errors  in  Oonnecticut,  after  a  very  leamad 
argument  decided,  in  so  many  words,  tfeat  ^^\n  an  action  against 
two  or  more  persons  as  partners,  general  reputation,  even  in 
connection  with  other  facts,  it  inadmissible  in  evidence  to  prove  a 
Vol.  XX.  6 
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partnership."  White,  J.  after  adverting  to  the  cases  and  yindi- 
cating  the  rule  that  hearsay  is  never  admissible  of  a  fact  which  is 
ordinarily  susceptible  of  other  proof,  shews  very  graphically  but 
truly,  the  danger  in  practice  of  making  a  decision  which  should 
form  a  precedent  for  receiving  such  evidence.  ^^  A  person  of 
doubtful  credit,"  says  the  judge,  '^  might  cause  a  report  to 
be  circulated  that  another  was  in  partnership  with  him,  for 
the  very  purpose  of  maintaining  his  credit.  His  creditors 
also  might  aid  in  circulating  the  report,  for  the  purpose  of 
furnishing  evidence  to  enable  them  to  collect  their  debts."  It 
may  be  added,  that  independent  of  sinister  misrepresentations^ 
there  is  scarcely  a  question  upon  which  common  reputation  is 
more  fallible.  A  contract  of  partnership  is,  in  its  nature,  inca- 
pable of  being  defined  by  laymen ;  apd  whether  an  apparent 
partnership  be  really  so,  or  a  contract  of  some  other  character^ 
is  often  a  most  embarrassing  legal  question  with  the  abl^t  law- 
yer. General  reputation  of  the  more  ordinary  contracts,  the 
legal  nature  and  effect  of  which  are  understood  by  men  of  busi- 
ness in  general,  would  be  a  much  more  proper  subject  of  proof 
by  general  report.  This  the  law  always  rejects;  and  yet  I  am 
not  aware  that  there  is  a  necessity  for  a  resort  to  such  proof  in 
the  one  case  more  than  the  other.  The  researches  of  counsel, 
and  of  the  court,  in  Brown  v.  Crandallj  come  short  of  any 
English  case  ;  and  the  latest  English  writers  on  the  law  of  evi- 
dence and  partnership,  equally  fail  to  furnish  any  authority 
for  inferring  a  partnership  from  what  the  world  may  say. 
So  in  respect  to  the  fact  of  dissolution,  common  report  can- 
not be  received.  Goddard  v.  Pratt j  16  Pick.  412,  433. 
Surely  if  England  with  all  her  commerce,  has  never  let  in  this 
mode  of  establishing  a  partnership,  we  want  no  more  evidence 
that  it  is  at  least  unnecessary. 

The  testimony  in  the  case  at  bar  is  not  open  to  the  observa- 
tion made  in  Whitney  v.  Sterling^  that  it  was  competent  because 
no  objection  was  lyade.^  Its  introduction  was  not  opposed  in 
limine^  it  is  true;  but  its  utter  incompetency  to  implicate 
Wightmanj  standing  as  was  alleged,  and  as  we  find  it  did,  alone, 
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was  repeated! J  urged  upon  the  court.  The  objection  was  dis- 
regarded, and  repeated  exceptions  taken.  The  proper  course 
,  would  haTe  been  to  have  ordered  a  non-suit  on  the  motion  for 
*  diat  being  made,  or  to  faaye  done  the  same  at  the  close  of  the 
testimony,  should  &e  judge  have  thought  it  a  better  disposition 
of  the  case,  than  directing  a  verdict  for  the  defendants. 

The  court,  we  think,  erred  in  putting  the  case  to  the  jury  on 
the  question  of  McDougaWs  connection  with  Amley  if  Co.^ 
and  especially  on  that  of  Wightman's  connection  with  Ansteg^ 
MeDaugall  4*  Co.  The  judgment  must,  therefore,  be  reyersed ; 
and  a  venire  de  novo  issue  from  the  court  below. 


EojiTBiGHT  vs.  Buffalo  Commercial  Bahk. 

An  action  of  oinmptU  lies  airainit  a  moneyad  corporation^  f^r  refoaEnff  to  permit  a 
tnuafisr  of  ita  atock  upon  tbe  booka  of  the  corporation^  iHien  by  the  aet  of  inoor- 
poration  aach  transfer  is  necessary  to  give  validity  to  the  transaction  ;  coaa  woold 
lie,  but  a9$vmp9U  may  be  maintained. 

A  eirt^lcaU  ^tUKk  is  transferable  by  a  blank  endorsement,  which  may  be  filled  op 
by  the  holder  by  Writing  an  aasignment  and  a  power  of  attorney  over  tbe  signa- 
ture endorsed. 

Proof  of  usage  as  to  this  mode  of  transferring  stocks  is  admissible ;  but  independent 
of  such  evidence,  antliority  to  fill  up  die  blank  endorsement  will  be  inferred. 

A  plaintiff  in  sueh  case,  Is  not  limited  to  a  recovery  of  the  mere  excess  in  the  vatae 
of  the  stock  above  par,  but  is  entitled  to  recover  the  fbll  value  of  the  stock  at  its 
highest  price,  between  flie  time  of  the  refusal  to  permit  a  transfer,  and  the  time  of 
the  ooBuneneameBt  of  the  suit. 

This  was  an  action  of  o^^umpn^,  tried  at  the  New- York  circuit 
in  November,  1836,  before  the  Hon.  Ogden  Edwards,  one  of 
the  circuit  judges. 

The  action  was  brought  for  the  refusal  of  the  bank  to  permit 
a  transfer  to  be  made  upon  its  books  of  100  shares  of  stock,  stand- 
ing there  in  the  name  of  Pierre  A,  Barker.  On  the  first  of 
October,  1S34,  Barker  being  the  holder  of  a  certificate  of  stock, 
signed  by  the  cashier  of  the  Commercial  Bank  of  Buffalo,  stating 
that  he  was  entitled  to  100  shares,  of  the  value  of  f  100  each,  in 
the  capital  stock  of  that  l^nk,  transferable  only  on  the  books  of 
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the  bank  by  Barker,  or  his  attorney  on  surrender  of  the  certificat< 
sent  the  certificate,  together  with  his  promissory  note  for  (lO^OOO) 
as  collateral  security,  to  one  Bartow,  who  was  at  that  time  cashier 
of  the  Commercial  Bank  at  Albany,  to  obtain  a  loan  of  $10,000. 
Before  transmitting  the  certificate  of  stock,  he  endorsed  upon  it 
his  name,  to  which  he  attached  a  seal.  On  the  second  day  of 
October,  1835,  at  the  city  of  New- York,  an  agent  of  Bartow 
negotiated  the  certificate  of  stock  above  mentioned,  and  other 
stocks,  by  delivering  th«  same  to  the  plaintiff,  from  whom  he 
obtained  a  loan  of  $25,000.  The  plaintiff  gave  a  receipt  for  the 
stocks  received  by  him,  promising  to  return  the  same  on  repay- 
ment of  the  $25,000  with  interest,  on  demand,  after  thirty  days 
from  the  date  of  his  receipt.  Bartow  absconded  on  the  day  that 
the  plaintiff  advanced  the  money,  and  the  latter  filled  up  the  blank 
transfer,  by  writing  over  the  name  and  seal  of  Barker  an  assign- 
ment, transferring  the  stock  to  himself,  and  constituting  S.  A. 
Sherwood  attorney,  to  do  all  necessary  acts  to  perfect  the  transfer. 
On  the  second  of  November,  1835,  Sherwood  went  to  the  bank 
at  Buffalo,  and  requested  permission  to  transfer  the  stock,  which 
was  refused  by  the  original  stockholder,  who  was  then  acting  as 
president  of  the  Commercial  Bank,  on  the  ground  of  apprehended 
difficulty  in  respect  to  the  note  for  $10,000,  which  had  been  sent 
to  Bartow  as  collateral  security  for  the  contemplated  loan,  and 
which  had  not  been  transferred  to  the  plaintiff.  On  the  trial, 
however,  it  appeared  that  Barker  had  obtained  possession  of  the 
note,  and  that  this  suit  was  probably  defended«for  the  benefit  of 
the  Commercial  Bank  of  Albany,  who  claimed  that  Bartow  had 
gone  off  their  debtor  to  a  large  amount.  When  Barker  refused 
to  permit  the  transfer  on  the  books  of  the  bank,  he  conceded  that 
he  had  received  the  $10,000  of  Bartow,  and  offered  to  pay  the 
$10,000  to  Sherwood,  which  was  declined  to  be  accepted.  It 
was  proved,  that  from  January  to  June,  1836,  the  stock  of  this 
bank  ranged  as  high  as  from  150  to  300  per  cent,  advance.  A 
witness  for  the  plaintiff  testified,  that  he  was  acquainted  with  the 
business  of  transferring  stocks,  having  been  in  that  business  twenty 
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years,  and  that  it  was  the  universal  usage  in  the  citj  of  New- 
Tork,  and  in  other  places,  to  transfer  stocks  by  blank  endorse- 
ments, or  blank  powers  of  attorney ;  that  he  had  been  in  the 
habit  of  transferring  in  this  manner  stocks  of  nearly  all  the 
states  of  the  Union,  and  that  stocks  are  frequently  sent  in  like 
manner  to  England  :  to  this  evidence  the  defendants  excepted. 
The  judge  charged  the  jury,  that  the  plaintiff  was  entitled  to 
recover,  and  that  the  rule  of  damages  was,  the  highest  price  that 
the  stock  bore  at  any  time  after  the  demand  for  permission  to 
make  the  transfer  on  the  books  of  the  company,  and  befart^ihe 
commencement  of  the  suit.  The  defendants  excepted  also  to 
the  charge  of  the  judge,  and  the  jury  found  a  verdict  in  favor  of 
the  plaintiff  for  $13,536.35.  The  defendants  asked  for  a  new 
trial. 

R.  Boies  tf  S.  Stevens^  for  the  defendants. 

jS^.  SheriDOody  for  the  plaintiff. 

By  the  Courty  Nixson,  C.  J.     The  whole  defence  in  this  case 
may  be  said  to  rest  upon  a  denial  of  the  title  of  the  plaintiff  to 
the  certificate  of  stock,  together  with  an  objection  to  the  form  of 
the  remedy,  and  the  measure  of  damages  submitted  by  the  judge 
to  the  jury. 

It  is  contended,  that  the  assignment  on  the  back  of  the  cer- 
tificate of  stock,  from  Barker  to  the  plaintiff,  and  the  power  of 
attorney  to  Sherwood,  were  made  without  proper  authority,  and 
therefore,  the  demand  upon  the  bank  to  enter  the  transfer  on  the 
books,  was  nugatory.  The  case  presents  a  complete  answer  to 
this  view.  It  appears  that  Barker  endorsed  his  name,  and  afiSxed 
his  seal  on  the  back  of  the  scrip,  which  was  duly  witnessed  by 
Scrantum,the  cashier,  before  it  was  enclosed  to  Bartow  to  obtain 
the  110,000.  This  blank  was  afterwards  filled  up  by  the  plain- 
tiff, by  writing  over  the  signature  the  transfer  directly  to  himself 
and  the  power  of  attorney  to  Sherwood  ;  all  which,  is  in  strict 
conformity  with  the  universal  usage  of  dealers  in  the  negotiation 
and  transfer  of  stocks,  according  to  the  proof  in  the  case.    Even. 
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without  the  aid  of  this  usage,  there  could  be  no  great  difficulty 
in  upholding  the  assignment :  the  execution  in  blank,  must  haye 
been  for  the  express  purpose  of  enabling  the  holder,  whoever  he 
might  be,  to  fill  it  up.  If  intended  to  have  been  filled  up  in  the 
name  of  the  first  transferree,  there  would  have  been  no  necessity 
for  its  execution  in  blank ;  Barker  might  have  complet^  the 
instrument.  The  usage,  however,  is  well  established,  and  was 
fully  understood  by  Barker,  as  he  made  the  transfer  in  conform- 
ity to  it ;  and  he,  or  those  setting  up  a  claim  under  him,  should  not 
npw  be  permitted  to  deny  its  validity.  The  filling  up,  is  but  the 
execution  of  an  authority  clearly  conveyed  to  the  holder,  is  lawful 
in  itself,  and  convenient  to  all  parties,  as  it  avoids  the  necessity  of 
needlessly  multiplying  transfers  upon  the  books. 

It  is  contended,  that  the  action  should  have  been  case  instead 
of  assumpsit.  The  former  remedy  no  doubt  would  have  been 
appropriate,  perhaps  the  most  appropriate,  but  the  latter  appears 
to  be  warranted  by  sufficient  authority.  The  King  v.  Bank  of 
England,  Doug.  623.  Parbury  and  another  v.  the  same.  Ibid. 
626,  n.  3  Jlfo^^.  iZ.  381 .  10  Ibid.  402.  17  Ibid.  603.  8  Pick. 
98.  7  Cranch,  299.  2  Kenfs  Comm.  289, 291.  Angel  if  Ames 
Wi  Corf.  129.  In  the  case  of  The  King  v.  The  Bank  of  Eng- 
land, the  court  refused  a  mandamus,  to  compel  the  bank  to  enter 
a  transfer  of  stock  on  its  books,  on  the  ground,  that  an  action 
would  lie  for  a  complete  satisfaction,  equivalent  to  specific  relief; 
and  afterwards  assumpsit  was  brought,  and  the  cause  tried  before 
Lord  Mansfield,  without  any  exception  to  the  remedy.  The  above 
references  will  show,  that  that  case  has  been  very  generally  re- 
garded  as  an  authority  in  this  country  ;  and  that  the  action  may 
be  muntained  against  a  corporation  aggregate,  for  a  default  of 
the  kind  in  question,  upon  the  ground  that  all  duties  imposed  on 
them  by  law,  raise  an  implied  promise  of  performance.  It  was 
not  very  material  how  the  question. was  at  first  decided  ;  whether 
the  remedy  should  be  case  or  assumpsit,  or  either ;  and  being  once 
settled)  there  can  of  course  be  bo  good  reason  for  disturbing  it. 

The  plaintiff  is  entitled  to  recoyer  tke  full  value  of  the  stock, 
is  obvious  by  the  view  of  Lord  Mansfield,  in  the  case  of 
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T%e  King  v.  I%e  Bank  ofEnglandy  as  he  there  obsenres,  that  an 
action  will  lie  for  cilhplete  saHsfactionj  equivcUent  to  th^4fecific 
remedy  by  mandamus^  which  wamthere  sought ;  and  for  this  reason 
he  denied  the  application.  The  counsel  for  the  defendants  con- 
tend,  that  the  plainti£f  should  recover  only  the  dmnages  actually 
sustained,  and  which  they  insist  to  be  no  more  than  the  excess  of 
price  in  the  market,  over  the  par  value  which  might  have  been  real- 
ized upon  a  sale  and  transfer ;  this  assumes  the  plaintiff  to  be  still  the 
owner  of  the  stock.  But  the  defendants  have  denied  this  ownership 
altogether,  and  all  right  and  title  to  control  it,  or  the  profits  arising 
from  the  same.  They  possess  the  means  of  prewting  its  use  or 
enjoyment,  and  if  the  plaintiff  should  now  recover  only  the  loss 
occasioned  by  his  inability  to  sell  in  the  market,  the  remedy  would 
obviously  be  incomplete.  He  might  still  be  nominally  in  possession 
of  the  stock,  but  the  enjoyment  of  it  denied  to  him,  unless  we  are 
to  assume,  in  the  abse.Dce  of  any  change  of  intention  on  the  part 
of  the  bank,  that  a  second  application  for  a  transfer  will  be  more 
successful  than  the  first.  Upon  this  limited  measure  of  damages, 
the  plaintiff  might  be  kept  in  continual  litigation  at  the  volition 
of  the  defendants,  or  be  driven  to  abandon  hb  property. 


New  trial  denied. 


96  CASES  IN  THE  SUPREME  COURT. 


Willonghbx  v.  Jenks. 


WiLLOUOHBT   VS.  .JeNKCT. 

Where  a  street  is  dedicated  to  the  public,  bat  the  same  has  not  been  accepted  or 
recognized  by  the  local  officers  as  a  public  street,  whether  the  owner  of  a  lot 
bounding'  on  such  street  may  be  considered  as  having  title  lUqueJUum  via,  so  as 
to  entitle  him  to  an  action  against  another  for  digging  the  street  opposite  to  hia 
lot  and  removing  the  earth  therefrom,  or  whether  he  has  merely  an  easement 
or  right  of  way  in  the  street,  qwre. 

At  all  events  such  a  case  presents  a  question  of  UtU  to  land,  which  cannot  be  tried 
by  a  Justice's  court  or  by  the  municipal  court  of  Brooklyn. 

Where  an  action  of  trespass  quare  dautum  fregU  is  prosecuted  in  a  justice's  court, 
all  proceedings  there  must  be  suspended  on  the  defendant's  putting  in  a  plea  cf 
ittU  or  on  its  appearing  by  the  plaintiff's  own  showing  that  title  to  land  is  in  ques- 
tion. 

Proof  of  actual  possession  of  a  lot  adjoining  a  street  shows  a  constructive  title  in 
the  occupant  to  the  soil  usque  JiDum  via. 

But  to  give  such  title,  the  street  must  have  been  accepted  by  the  public  as  soeh; 
although  dedicated,  if  not  accepted,  it  remains  the  property  of  the  original 
proprietor,  subject  to  the  easement  or  right  of  way  of  the  purchasers  of  lots 
a4ioitting  the  street. 

Error  from  the  Kings  common  pleas.  Jenks  sued  Willoughby 
in  the  municipal  court  of  the  city  of  Brooklyn,  and  declared 
against  him  in  trespass^  for  digging  up  the  soil  and  disstroying 
the  grass  and  herbage  of  the  plaintiff.  On  the  trial  the  plaintiff 
proved  that  the  defendant  had  caused  the  ground  in  a  street 
called  Willoughby-street  to  be  dug  up  and  removed ;  which 
digging  was  opposite  to  two  lots  owned  by  the  plaintiff  bounding 
upon  the  street,  and  upon  one  of  which  was  erected  a  school 
house  occupied  by  him.  He  also  proved  that  Willoughby-streel 
was  dedicated  to  the  public  as  a  street,  by  the  defendant  and 
others,  in  1829,  and  that  he,  (the  plaintiff,)  in  183],  purchased 
and  had  conveyed  to  him  a  lot  bounded  on  that  street,  and  in 
1833  became  the  purchaser  of  another  lot  bounded  on  the  same 
street,  which  was  also  conveyed  to  him.  The  plaintiff  gave  no 
evidence  that  Willoughby-street  had  been  occupied  and  recog- 
nized as  a  street  by  the  common  council  of  Brooklyn,  though 
the  proof  was  ample  that  it  was  used  as  a  street  by  the  public. 


UTICA,  JULY,  1838.  91 


Willonghby  v.  Jenks. 


Hic  defendant  moved  for  a  non-suU^  and  that  the  cause  fre 
dismissed  for  the  want  of  jurisdiction  in  the  court  to  proceed,  on 
the  following  grounds  :  1.  That  the  plaintiff  had  failed  to  show 
possession  in  himself  of  the  locus  in  quo;  2.  That  by  the  plain- 
tiff's own  showing  it  appeared  that  title  to  land  tAu  in  question; 
3.  That  the  locus  in  quo  was  a  public  street,  and  that  the  plain- 
tiff had  not  proved  any  damages.  The  court  denied  both 
applications.  The  defendant  then  adduced  testimony  on  his 
part,  and  the  jury  before  whom  the  cause  was  tried  rendered 
a  verdict  in  favor  of  the  plaintiff,  on  which  the  municipal  court 
rendered  judgment,  which  was  affirmed  hy  the  common  pleas  on 
certiorari.     The  defendant  sued  out  a  writ  of  error. 

JV*.  F.   Waring  J  for  plaintiff  in  error. 

W.  Rockwell y  ^  W.  A,  Green^  for  defendant  in  error. 

By  the  Court y  Cowen,  J.  It  was  certainly  a  grave  question, 
whether  the  plaintiff  had  any  title  in  the  soil  of  this  street, 
usque  jUum  vuBj  under  deeds  bounding  him  upon  it.  He  did 
not  show  that  it  had  been  accepted  as  a  public  street,  but  merely 
that  the  original  proprietors  had  laid  it  out  as  such  on  a  map, 
and  that  he  hfid  taken  his  deeds  bounding  him  on  the  street. 
As  between  him  and  the  defendant,  perhaps  it  gave  him  a  right 
of  way.  Livingston  v.  77ie  Mayor ^  4rc.  of  Jfew-Yorkj  8  Wen- 
dell j  85,  99.  But  that  did  not  of  necessity  take  from  the 
defendant  his  right  of  soil.  The  plaintiff  might  still  have  beep 
entitled  to  an  easement  only,  8  Wendell,  99, 106,  106, 107, 108. 
Gidney  v.  Earlj  12  id.  98. 

But  I  do  not  go  into  this  question  farther  than  to  see  whether 
it  was  not  necessarily  involved  in  the  plaintiff's  own  deduction  of 
his  claim  before  the  municipal  court ;  and  if  so,  it  is  impossible 
to  sustain  the  jurisdiction  of  that  court  by  the  provisions  of.  the 
fifty  dollar  act,  which  it  is  admitted  are  to  govern.  2  R.  S.  2d 
ed.  168,  %  69,  60,  61,  62,  63.  See  also  Statutes,  sess.  of  1827, 
p.  145,  ^  47,  48,  and  p.  148,  ^  61 ;  and  sess.  of  1834,  p.  114,  ^ 
66,  and  p.  116,  ^  72.      Under  the  sections  of  the  Revised 


9S  CASES  IN  THS  SUPREME  COURT. 

Willoughby  v.  Jenks. 

Statutes  above  quoted,  there  are  two  ways  of  arresting  the 
proceedings  in  a  justice's  court.     In  the  first  place,  where  the 
defendant  is  conscious  that  the  plaintiff  can  maintain  his  suit  by 
evidence  of  aotual  possession,  which  is  sufficient  in  itself  as 
against  all  the  world  except  him  who  has  a  paramount  title,  if 
the  defendant  mean  to  show  an  adverse  title  he  must  plead  or 
give  notice  that  he  will  do  so,  and  tender  the  proper  security 
that  he  will  appear  and  abide  a  trial  in  the  common  pleas. 
This  is  the  case  provided  for  by  the  69th  to  the  62d  sections 
inclusive.     But  there  are  cases  in  which  the  plaintiff  cannot 
maintain  an  action  at  all  without  showing  a  titte;  these  arise 
where  he  has  no  actual  possession  at  the  time  when  the  trespass 
is  committed.     In  such  case  he  must  make  out  a  constructive 
possession  by  showing  an  actual  title.     He  must  do  so  where 
the  land  is  entirely  wild,  vacant  or  common  ;  indeed  in  all  cases 
where  a  pedis  possessio  cs^nnot  be  shown.     That  is  emphati- 
cally so  where  land  is  travelled  and  used  as  &  public  highway. 
It  is  open  and  common  to  all  the  world,  apparently  as  much  so 
as  to  the  plaintiff  himself.     To  make  out  a  constructive  title,  he 
may  prove  himself  in  the  actual  possesion  of  land  adjoining  the 
highway.     The  law  then  presumes  that  he  is  the  owner  of  the 
soil  u$queJUum  via.    Cook  v.  Greenj  11  Price^  736,  739.    Gid- 
ney  v.  £ar/,  12  Wendelly  98.    In  Cook  v.  Green^  Richards, 
Chief  Baron,  lays  down  the  rule  in  these  words :  that  ^^  the 
owners  of  land  adjoining  a  road  were  entitled  to  claim  property 
to  half  the  soil  of  the  road,  unless  a  contrary  right  were  proved." 
Such  is  undoubtedly  the  true  rule.     Now  admitting  that  in  the 
case  before  us  the  court  had  jurisdiction  of  a  trespass  committed 
upon  the  plaintiff's  actual  possession  adjoining  the  street,  still 
his  title  to  the  soil  of  the  street  itself  remains  in  question.     It 
is  upon  title  alone  that  he  can  recover  for  a  trespass  committed 
there,  which  title  is  to  be  inferred  from  his  actual  possession* 
It  is  the  same  in  respect  to  the  right  of  an  owner  on  the  bank 
of  a  river  alcove  tide  water.    Both  present  questions  of  title 
and  not  of  mere  possession.    Beside,  what  the  plaintiff  says  is 
a  highway  or  a  river  above  tide,  may  not  be  so.    If  it  be  not 
80,  then  the  rule  of   ownership  does  not  apply.      If  what 
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appears  to  be  a  common  highway,  be  not  in  fact  laid  out  as 
such,  or  the  public  have  refused  to  accept  it  as  a  donation, 
it  is  not  a  common  road,  and  then  the  adjoining  owner  cannot 
claim  it ;  for  it  is  still  the  private  property  of  the  original  pro* 
prietor,  subject  perhaps,  to  a  mere  right  of  private  way  in  the 
adjoining  owner,  provided  he  has  taken  a  deed  which  bounds 
him  upon  it  as  a  street.  Then  the  plaintiff  here,  who  claimed  as 
owner  adjoining,  was  bound  to  make  out  a  public  highway.  It 
is  said  in  Gidney  v.  Earl,  that  a  right  of  way,  public  or  private, 
is  but  an  incorporeal  hereditament.  Jfdson^  J,  12  Wendell^  98. 
Holman,  J.  says,  in  Conner  v.  Jfew-Mbany^  1  Black/.  45,  ^^  a 
way,  whether  public  or  private,  whether  styled  a  road  or  a  street, 
leading  through  town  or  country,  is  an  incorporeal  hereditament." 
Now  whether  a  public  way  be  a  hereditament  in  every  sense  or 
not,  it  is  certainly  a  quasi  hereditament.  It  is  an  incumbrance 
on  land,  which  very  seriously  affects  the  title  to  the  soil.  It  is 
in  itself  real  estate,  a  right  to  occupy  land  subject  to  a  control 
in  the  owner  very  much  reduced,  and  indeed  destroyed  for  all 
the  purposes  of  cultivation.  In  the  case  at  bar,  the  plaintiff  was 
perfectly  conscious  that  he  could  not  succeed,  by  showing  the 
short  time  during  which  Willougbby-street  had  been  occupied 
as  a  highway.  Twenty  years  had  not  passed.  He  therefore,  as 
he  was  bound  to  do,  proved  certain  explicit  acts  of  dedication,  a 
city  map  laying  down  the  street,  an  agreement  among  the  pro* 
prietors  that  it  should  be  a  public  street,  and  his  own  title  deeds 
bounding  him  upon  it  as  such.  Then  he  insists  that  he  has 
established  a  highway  ;  in  other  words,  he  has  shown  a  title  in  the 
public  to  a  quasi  incorporeal  hereditament,  and  from  that  seeks 
to  infer  his  own  title  to  the  soil.  If  there  be  such  a  thing  as 
^*  its  appearing  on  the  trial  from  the  plaintiff's  own  shewing, 
that  the  title  to  lands  is  in  question,"  §  63,  this  is  that  case.  A 
most  learned  and  complicated  question  of  title  was  in  fact  raised 
and  decided  by  the  municipal  court ;  whereas  the  62d  section, 
already  cited,  declares  that  in  such  case,  ^^  the  justice  shall  dis- 
miss the  cause,  and  the  plaintiff  shall  pay  the  costs."  He  should 
have  done  that  in  this  case*  on  the  defendant's  motion.  « 
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I  am  aware  that,  without  the  63d  section,  the  statute  would 
require  the  defendant,  befofe  he  can  oust  the  court  of  jurisdiction, 
to  plead  or  give  notice  of  his  title.  Section  69  is,  that  ^^  In  every 
action  where  the  title  to  land  shall  in  any  wise  come  in  ques- 
tion, the  defendant  at  the  time  when  he  is  required  to  join  issue 
and  not  after ^  may  plead  specially  any  plea  shewing  that  the  title 
to  land  will  come  in  question,"  &c.  If  not,  says  section  62) 
'^  the  justice  shall  have  jurisdiction,  &c.  and  the  defendant  shall 
be  precluded  in  his  defence,  from  all  evidence  drawing  in  question 
the  title  to  lands."  Then  follows  the  63d  section,  which 
clearly  must  be  read  as  an  exception  to  section  59  ;  otherwise, 
the  whole  of  section  63  would  be  nugatory.  We  have  noticed 
several  cases  to  which  it  was  intended  that  it  should  apply. 
There  are  various  others,  such  as  trover  for  timber  by  a  rever- 
sioner, or  any  owner  out  of  actual  possession,  and  the  like. 

The  court  of  common  pleas  erred  in  not  reversbg  the  judgment 
for  the  want  of  jurisdiction  ;  and  both  the  judgment  of  that  court 
and  the  municipal  court  must  therefore  be  reversed. 

Judgment  reversed. 


ZiMMERMANN  VS.   RaPP. 


Proceedings  in  partilion  under  flie  "  Act  for  the  partition  of  lands,"  passed  16th  Bfareh 
1785,  are  not  obligatory  upon  a  party  in  interest,  who  at  the  time  was  a/ime  coosrf  > 
and  was  not  mad^  a  party  to  the  proceedings,  although  they  were  had  upon  the 
appltcation  of  her  hnuhand. 

This  was  an  action  of  ejectment  tried  at  the  Montgomery  circuit, 
in  May,  1836,  before  the  Hon.  Esek  Co  wen,  then  one  of  the 
circuit  judges.  The  plaintiff,  Magdalena  Zimmermann,  claimed 
to  recover  one  fifth  of  the  premises  in  question,  as  one  of  the 
children  and  heirs  at  law  of  J^cholas  Failings  who  died  intestate 
the  owner  of  the  same,  as  long  since  as  1789,  leaving  five  children 
his  heirs  at  law.  The  plaintiff,  at  the  time  of  her  father's  death, 
was  a  married  vxmian^  the  wife  of  Jacob  Zimmermann^  who 
died  in  the  winter  of  1836.    The  defendant  claimed  title  under 
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proceedings  of  partUian  had  in  the  court  of  common  pleas  of 
Montgomery  coanty,  by  virtue  of  the  act  of  the  legislature  of 
this  state  entitled  ^^  An  act  for  the  partition  of  lands,"  passed  16th 
March,  1785.  The  proceedings  were  commenced  on  the  appli- 
cation of  Jacob  Zimmermannj  the  husband  of  the  plaintiff,  and 
of  Lawrence  GroSy  the  husband  of  another  daughter  of  Nicholas 
Failings  and  on  the  14th  June,  1792,  commissioners  to  make 
partition  of  all  the  real  estate  of  the  intestate  were  appointed. 
The  commissioners  subsequently  reported  that  the  partition  could 
not  be  made  without  prejudice  to  the  owners ;  whereupon  the 
common  pleas  on  16th  February,  1793,  made  an  order  for  the 
sale  of  the  premises,  which  were  accordingly  soldf  at  public 
vendue,  to  Lawrence  Gros  for  JCl  ,300,  to  whom  the  commission- 
ers, in  pursuance  of  the  sale,  executed  a  deed  conveying  the  pre- 
mises on  1st  May,  1793.  The  defendant  derived  her  title  under 
this  sale.  The  evidence  of  the  proceedings  in  partition  was  very 
imperfect,  but  a  radical  defect  pervading  the  whole  was,  that  U 
did  not  appear  that  the  plaintiff,  in  this  dause,  had  been  made  a 
party  thereto.  The  jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff.     The  defendant  asked  for  a  new  trial. 

S.  Stevensj  for  the  defendant. 

D.  Cadyy  for  the  plsuntiff. 

By  the  Courty  Nelson  C.  J.  The  only  question  in  the  case 
material  to  notice  is,  whether  the  plaintiff  is  bound  by  the  pro* 
ceedings  in  partition,  her  husband  alone  being  a  party  thereto. 
He  was  tenant  by  the  curtesy  initiate,  and  at  most  had  but  an 
interest  for  life  in  the  premises,  and  upon  general  principles  could 
do  nothing  to  the  prejudice  of  the  estate  of  the  reversioner.  The 
partition  may  have  been  valid  to  the  extent  of  his  interest,  or 
during  his  lifetime,  but  beyond  that  period  the  proceedings  are 
clearly  nugatory,  unless  there  is  something  in  the  statute  specially 
affecting  the  interest  of  the  wife. 

The  proceedbgs  were  instituted  under  the  16th  section  of  the 
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act  of  1785,  which  provides  thaCapplication  for  partition  maj 
be  made  by  one  or  more  of  the  owners  or  proprietors  of  the  pre- 
mises, and  in  case  of  sale,  on  the  ground  that  partition  would  be 
prejudicial,  conveyances  are  tobemade  to  the  purchasers,  ^^  which, 
shall  operate  as  an  effectual  bar  both  in  law  and  equity  against 
such  otonerSf  or  proprietors^^  4rc.  By  the  terms  owners  or  pro^ 
prietorsy  I  am  inclined  to  think  the  legislature  int^ded  to 
designate  the  persons  holding  the  fee  ;  but  whether  so  or  not, 
cannot  be  material  in  thisi^ase,  for  it  is  clear,  the  effect  of  the 
conveyance  here  declared,  does  not  extend  beyond  the  interest  of 
the  applicant,  whatever  that  may  be.  If  the  words  include  a 
tenant  for  ^e,  his  estate  only  is  bound,  not  that  of  the  remainder* 
man  or  reversioner.  In  1788,  an  act  passed  expressly  authorizing 
partition  between  owners  in  common  holding  for  life  or  years, 
and  between  them  and  persons  having  an  estate  of  inheritance ; 
but  it  provided  that  such  partition  should  not  be  prejudicial  to 
any  person  or  persons  other  than  the  parties,  their  executors  and 
assigns.  This  statute  .was  taken  from  the  32  H.  8  c.  32,  under 
which  it  has  been  held  that  a  tenant  by  the  curtesy  within  the 
equity  of  it,  might  have  a  writ  of  partition,  though  neither  joint 
tenant,  nor  tenant  in  common,  as  he  is  in  equal  mischief  with  any 
other  tenant  for  life :  but  such  partition  is  temporary  only,  as 
well  from  the  saving  clause,  as  upon  general  principles.  To 
make  the  partition  absolute,  there  must  be  another  writ  against 
the  remainderman  or  reversioner,  as  soon  as  his  estate  falls  into 
possession.  Allinant  on  Part.  69,  63,  64.  Co.  IMt.llb.  litt. 
R.  300.  2  Chaise,  534,  ^  38.  1  Co.  Litt.  699.  1  Ves.  ^ 
Beamej  555.  The  authorities  are  also  full,  that  the  wife  must  be 
made  a  party  to  the  proceedings  in  order  to  bind  her  interest.  1 
Co.  Litt.  819.    Allinant y  64.  Co.  Litt.  71,  a.  1  Atk.  641. 

New  trial  denied. 
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Simpson  vs.  Rhinelandcrs. 

On  a  return  to  a  ciHiorari  to  rvmore  proceedings  had  by  a  laiuttonlagaiQit  bii  t«Mfil, 
under  the  act  authoriaing  iwmmary  proceMttngs,  to  obtain  the  poasession  of  land  for 
■on-payment  of  rent,  lie.,  fliis  court  will  not  look  into  the  eridence  to  detennlne 
whether  the  verdict  is  supported  by  it  {  the  rale  will  be  adhered  to  as  laid  down 
in  BirdaaU  v.  PhOHpf,  17  WmUkU,  464. 

The  rule  prevailing  in  England  that  on  iummary  amvietiom  itpon  psnal  ftolvtf •»»  f As 
tvidBnes  mu9t  b$  Ktat$d,  was  not  intended  to  be  questioned  in  BirdtaU  v,  PliUlip$ : 
but  the  court  hold  that  it  does  not  apply  to  ordirs  or  oth$r  adjuSieatiaru, 

In  a  proceeding  by  a  Umdlord  against  his^siiMfy  tfaealBdaTitrequfi'ed  by  the  statute, 
may  be  made  by  an  agsnt,  and  if  by  it  probable  want  of  permission  to  hold  over 
is  shown,  it  is  enough. 

The  aiBdavit  in  these  cases  should  diow  a  Hskiqfr§'9niry  for  non-payment  of  rent; 
where,  however,  it  appeared  that  a  lease  containing  a  clause  of  re-entry  was 
retunied  to  the  court  as  evidence  exhibited  on  the  trial,  the  court  presumed  that 
it  was  exhibited  to  the  magistrate  on  his  issuing  the  summons. 

Tlie  affldavit  cannot  be  regarded  as  evidence  on  the  merits ;  it  is  as  a  plaint  in  a  cause 

and  stands  for  a  declaration. 

• 

Landlord  and  tenant.  Proceedings  were  instituted  by  the 
Messrs.  Rhinelanders  against  Simpson,  under  the  act  authorizing 
summary  proceedings  to  recover  the  possession  of  land  in  certain 
cases,  2  R.  S.  512,  et  seq,  before  an  assistant  justice  of  the  city 
of  New- York,  the  complainants  alleging  that  Simpson  was  their 
tenant  of  certain  premises,  and  that  he  held  over  without  their 
permission,  after  having  made  default  in  the  payment  of  rent. 
The  affidavit  upon  which  the  proceedings  were  instituted,  waa 
made  by  one  E.  G.  Smith,  who  stated  himself  to  be  the  agent 
of  the  landlords,  and  that  Simpson  was  justly  indebted  to  them 
in  the  sum  of  j^l,653.60,  due  the  first  day  of  February,  1832,  for 
rent  of  all  that  certain  lot,  &c.,  (describing  the  premises)  as 
fcMrmerly  possessed,  &c.,  and  as  subsequently  leased  by  the  land** 
lords  to  Simpson.  He  further  stated  that  Simpson  held  over 
and  continued  in  possession  of  the  premises  without  permis- 
sion of  the  landlords,  after  a  default  in  the  payment  of  the 
rent  pursuant  to  the  agreement  under  which  the  premises  were 
let ;  that  satisfication  of  the  rent  could  not  be  obtained  by  distress 
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of  any  goods,  and  that  he  had  made  demand  of  the  rent  from 
Simpson  personally.  Upon  receiving  this  affidavit  the  justice 
issued  a  summons  to  show  cause,  &c.,  upon  which  the  tenant 
appeared  and  joined  issue.  The  cause  was  tried  by  a  jury,  who 
found  a  verdict  in  favor  of  the  landlords,  and  the  justice  issued  a 
warrant  to  put  the  landlords  into  possession.  The  tenant  sued 
out  a  certiorari,^  and  upon  the  coming  in  of  the  return,  the  cause 
was  submitted  on  written  arguments  by  : 

H.  M.  Western^  for  the  tenant. 

W.  L.  Mo&isy  for  the  landlords. 

By  the  Court ^  Co  wen,  J.  The  return  states  not  only  the  affi- 
davits, process,  &c.,  but  all  the  evidence  on  both  sides,  with 
the  charge  to  the  jury  and  even  the  summing  up  of  counsel. 
We  are  accordingly  appealed  to,  as  is  usual  upon  such  returns  to 
re-try  the  issue  which  has  been  passed  upon  by  the  jury  under 
the  direction  of  the  justice.  Certain  results  are  insisted  upon  as 
established  by  the  evidence,  which  is  detailed  in  the  order  of  the 
witnesses,  as  it  would  have  been  on  a  case  for  a  new  trial,  because 
the  verdict  was  against  the  weight  of  evidence.  In  analogy  to 
the  proceedings  by  certiorari,  under  the  fifty  dollar  act,  an  affidavit 
was  made  stating  the  evidence,  and  on  this  the  certiorari  was 
allowed.  It  was  served  upon  the  justice  who  has  returned 
specially  to  all  its  details,  and  annexed  a  copy  of  it  to  his  return. 
Copies  of  the  indenture  of  lease,  with  assignments,  and  accounts 
current  are  added  in  hac  verba. 

Those  parts  which  properly  enter  into  the  frame  of  the  record 
in  the  court  below,  are,  with  the  exception  of  the  affidavit,  ad- 
mitted to  be  sufficient  and  regular.  They  alone  are  the  proper 
subjects  of  a  return,  and  therefore  are  all  which  we  can  legally 
notice,  according  to  the  case  oi  Birdsall^y.  Phillips^  17  Wendell^ 
464.  I  admit  that  this  court  is,  in  some  measure,  responsible  for 
the  extent  of  territory,  which  the  present  and  like  common  law 
certioraris  have  for  some  time  occupied,  by  the  facility  with 
which,  m  some  few  cases,  where  the  objection  was  either  not 
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raised  or  slightly  passed  over,  it  yielded  to  the  assumption  of  an 
analogy  between  them  and  the  statute  certiorari  directed  to  justice's 
courts.  A  distinctioB  was,  however^  establi^ed  in  Birdsall  y. 
PhiUipt^  after  a  good  deal  of  consideratiofl  ;  and  must  be  adhered 
to.  The  practice  as  understood  by  the  parties  here,  had  become 
so  inveterffte,  that  we  have  several  times  been  called  upon  to 
reconsider  that  case ;  and  have  done  so.  The  result  is  a  perfect 
confidence  that  we  were  r^ht  both  upon  the  English  books  ajid 
our  own. 

There  is  certainly  one  class  of  Englbh  authority,  which  we 
did  not  much  consider  in  that  case,  and  which  without  being 
also  distinguished  from  it,  may  mislead.    I  allude  to  the  cases 
which  hold  that  in  all  summary  convictions  up<m  penal  stahUeSj 
you  must  state  the  evidence.    These  cases  are  iully  collated  by 
the  English  treatises  on  penal  convictions,  and  need  not  be  par- 
ticularly referred  to.      Boscawenj  68  to   108,  tit.  Evidence. 
JfareSy  19  to  2&.    The  result  as  given  by  Mr.  Nares  is,  ^^  It 
must  appear  the  party  is  legally  convicted  ;  therefore  the  evidence 
must  be  regularly  set  out  at  large,  in  order  that  the  court  may 
judge  whether  the  justice  has  convicted  upon  proper  evidence, 
and  this  both  the  evidence  against  and  for  the  defendant ;  and 
the  best  way  of  stating  it,  is  to  state  it  in  the  language  of  the 
witness,  and  particularly  the  fact  as  proved,  as  Lord  Hardwicke 
in  Rex  v.  Lloydy2  Str.  999,  says  it  is  fully  settled  in  convictions 
that  the  evidence  must  be  set  out.''    JVar€«,  19.    Mr.  Nares 
adds,  however,  even  in  this  case,  that  the  magistrate  is  the  sole 
judge  of  the  weight  of  the  evidence  ;  and  the  court  of  king's 
bench  will  not  examine  whether  he  has  drawn  the  right  conclu- 
fiion ;  but  if  no  evidence  appear  in  the  conviction  to  support  a 
Material  part  of  the  information^  the  court  must  quash  the 
information.     JV*are^,  28.    These  positions  we  do  not  mean  to 
question,  and  did  not  in  Birdsall  v.  Phillips.     But  as  to  orders 
and  other  adjudications,  the  case  is  altogether  different ;  and  in 
the  very  decision  relied  on  by  Nares,  Rex  v.  Lloydj  Lord  Hard- 
wicke himself  acted  upon  ibe  distinction.    There  a  statote  had 
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empowered  the  quarter  sessions,  on  complaint  and  summary 
proceedings  for  misbehavior,  to  remove  clerks  of  the  peace  of 
counties.  This  office  was,  as  Denison  of  counsel  said,  a  freehold 
in  the  county  of  Cardigan^  where  Lloyd  was  removed  by  a 
conviction  stating,  in  a  very  general  way,  that  the  removal  was 
on  hearing  due  proofs,  &c.  See  the  form,  2  Str.  996.  On 
certiorari,  it  was  likened  to  a  penal  conviction  and  a  demurrer 
to  evidence ;  and  counsel  insisted  that  the  evidence  should  have 
been  set  out ;  that  it  was  penal,  as  the  party  was  removed  from 
a  freehold  for  misbehavior.  Lord  Hardwicke  answered :  ^^  It 
is  fully  settled  in  convictions,  that  the  evidence  must  be  set  out ; 
and  if  this  was  to  be  considered  as  a  conviction,  it  would  there- 
fore be  bad^  But  we  are  all  of  opinion  it  is  to  be  considered  as 
an  order.  And  though  it  is  said  here  is  a  punishment  that 
follows,  viz.  the  loss  of  the  office,  yet  the  same  may  be  said  of 
most  of  the  acts  of  justices,  where  very  severe  penalties  often 
follow.  The  case  of  orders  of  bastardy  is  very  strong ;  and  as 
to  the  cases  of  setting  out  evidence  on  demurrers,  it  is  absolutely 
necessary  to  have  it  on  record,  and  the  superior  court  are  judges 
of  the  fact  as  well  as  of  the  lawy  which  on  certiorari  we  are  not?^ 
So  on  a  certiorari  to'^he  mayor  of  Philadelphiai,  'to'  remove  a 
judgment  for  the  plain tiflF  in  debt  on  a  by-law  imposing,  a  penal- 
ty, the  first  exception  was  that  the  evidence  was  riot  set  out, 
which  is  necessary  in  every  conviction.  Sed  per  curiam.  This 
is  no  conviction.  It  is  a  qui  tarn  action  of  debt  by  the  plaintiff 
under  a  by-law.  Convictions  are  always  on  the  prosecution  of 
the  state.  Carlisle  v.  Baker ^  1  Yeates^  471.  And  see  the  case 
of  Spring  Garden  Street,  4  Rawle,  192.  Indeed  it  is  well 
known  that  there  is  such  great  nicety  in  drawing  up  penal 
convictions  under  the  strictness  of  the  common  law,  that  the 
legislature  have  in  several  cases,  by  express  enactment,  pre- 
scribed forms  omitting  the  common  law  requisites. 

The  only  part  of  the  return,  therefore,  that  we  are  properly 
called  on  to  examine,  is  the  affidavit ;  and  this  is  objected  to 
as  having  been  made  by  the  agent,  without  rendering  any  excuse 
why  it  was  not  made  by  the  principals  or  cither  of  them.     The 
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answer  is  that  the  statute  requires  none.  It  is  absolute,  that  the 
affidavit  may  be  made  by  the  agent  or  principal  at  their  option. 
2  R.  S.  422 J  2d  ed.j  ^  29.  The  rule  sometimes  applied  to 
affidayits  in  the  course  of  practice,  does  not  apply  ;  nor  does  the 
rule  in  respect  to  primary  or  secondary  evidence  as  counsel 
suppose.  Indeed,  if  there  were  such  a  distinction,  the  agent's 
affidavit  should  be  esteemed  the  primary  evidence,  as  comjng 
from  the  more  disinterested  source.  But  this  affidavit  is  not 
evidence  upon  the  merits.  It  is  made  as  a  plaint  in  the  cause 
and  stands  for  a  declaration,  on  which  the  tenant  is  put  to  join 
issue  by  his  affidavit.  It  is  said  the  agent  cannot  positively 
negative  the  permission  to  hold  over  mentioned  in  the  2nd 
subdivision  of  the  28th  section.  That,  however  is  in  fact  done 
by  the  affidavit ;  and  the  agent  may,  where  he  is  in  the  exclu* 
sive  management  of  the  property,  be  enabled  to  speak  with 
great  confidence.  It  is  enough  however,  that  the  affidavit  show 
a  probable  want  of  permission.  If  it  exist,  the  proof  of  the 
fact  is  properly  matter  of  defence,  to  be  set  up  by  the  tenant's 
affidavit,  as  he  attempted  to  do  in  this  case ;  and  by  proof  to 
the  jury. 

It  is  more  doubtful  whether  the  affidavit  disclosed,  with  suffi- 
cient particularity,  an  agreement  by  which  the  lessors  were 
entitled  to  Ve-enter  for  non-payment  of  rent  on  the  failure  of  an 
adequate  distress.  No  point  upon  that  is  made  now,  however; 
and  none  was  made,  that  I  see,  in  the  court  below.  The  inden- 
ture of  demise  containing  a  clause  of  re-entry  for  simple 
non-payment,  is  annexed  to  the  return  ;  and,  under  the  circum- 
stances, perhaps,  we  ought  to  intend  that  it  was  presented  to  the 
justice  in  connection  with  the  affidavit  as  part  of  the  proof  upon 
which  he  issued  his  summons. 

Proceedings  affirmed. 
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The  PiX)FSiE,  ex  fd.  Octavlus  Barron,  v2.  'Abe  Monroe  Oyeb 

AND  Tebminxb. 

After  a  eomiction^  an  indictiDeiit  will  not  be  qiiaahed  on  the  gronnd  ftat  daring*  the 
peadenej  of  the  trials  ^McontfiedkleMitf  to  the  aaeM  q^eiice  was  found  by  Uit 
l^randjary. 

The  mere  finding  of  a  9wmd  indidmmU  is  not  per  M  a  eapersedeas  to  the  first  indict- 
■lent ;  a  motion  to  quash  must  be  made,  and  made  too  before  the  trial  on  the  first 
indictment  has  commenced ;  at  aU  event^  before  the  cause  is  submitted  to  the 
jury.  Ordinarily  a  motion  to  quash  must  be  made  previous  to  plea  pleaded,  or 
any  evidence  given  in  the  ease. 

A  ewMMtaeiM  will  not  be  granted  to  a  conit  actiag  mider  a  speeialeommission  whieh 
has  expired  by  its  own  limitation  previoqpi  to  the  motion  for  the  suit 

Two  indictments  for  same  offence.  The  relator  was  con- 
victed upon  a  charge  of  murder  at  a  special  oyer  and  terminer^ 
held  in  the  county  of  Monroe  on  the  fourth  Monday  of  SllTay 
last.  Pending  the  trial,  a  second  indictment  was  found  by  the 
grand  jury  for  the  same  offence.  After  the  conyiction  upon  the 
first,  and  when  the  presiding  judge  was  about  to  pronounce  sen- 
tence upon  the  prisoner,  a  motion  was  made  by  his  counsel  to 
quash  the  indictment  upon  a  provision  of  the  statute,  2  R,  S.  726 
^  42,  which  is  as  follows  ;  ^'  If  there  be  at  any  time  pending 
against  the  same  defendant  two  indictments  for  the  same  offence; 
or  two  indictments  for  the  same  matter,  though  charged  as  different 
offences,  the  first  found  shall  be  deemed  to  be  superseded  by  the 
second  indictment,  and  shall  he  quashedP  The  court  denied  the 
motion  and  an  application  is  now  made  for  a  writ  of  mandamtiSj 
directing  the  oyer  and  terminer  to  quash  the  indictment. 

The  following  opinions  were  delivered  : 

By  Chief  Justice  Nelson.  The  court  of  oyer  and  terminer  at 
which  the  relator  was  tried  was  held  under  a  special  commission, 
which  has  expired  ;  and  as  the  writ  is  intended  to  act,  and  must) 
to  be  effectual,  act  upon  the  inferior  tribunal,  we  cannot  but  see 
that  it  would  be  an  unavailable  remedy  ;  the  court  could  not  pos- 
sibly enforce  it.     This  view  of  itself  would  be  a  sufficient  answer 
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to  the  motioB  now  made.  We  have  no  difficulty,  howeyer^ 
tipon  thd  merits  of  the  applicatioii.  Tbe  stactutes  <ieclaring  in 
terms  that  the  first  indictment  shall  be  deemed  to  be  superseded  by 
the  second,  intended  simply  to  prescribe  the  rule  of  the  case ;  not 
that  it  should  become  waste  paper  and  nugatory,  without  the 
action  of  the  court ;  the  subsequent  clause  directing  tlwt  it  shall 
be  quashedj  as  well  as  the  fitness  and  propriety  of  the  proceeding 
in  the  particular  ease,  affords  a  sufficient  indication  that  Aisnmst 
hare  been  the'  intent  of  the  legidature.  The  time  when  a  court 
will  entertain  a  motion  to  quadi  an  indictment,  rests  in  some 
degree  m  the  exercise  of  a  sound  discretion  ;  but  it  appears  to 
be  conceded  in  the  books  that  it  must  be  made  before  the  case 
is  sulHnitted  to  the  jury  ;  ordinarily  it  must  be  made  before  plea 
pleaded,  or  any  evidence  given  in  the  case.  This  view  of  the 
«sual  practice  of  the  court  in  these  cases  would  also  afford  a  suf- 
ficient  answer  to  the  application  for  the  writ^  as  no  motion  to 
qu^sh  was  made  to  the  court  below  until  after  the  trial  and  ctm^ 
Tiction ;  and  we  feel  less  difficulty  in  yielding  to  a  strict  obser- 
vance of  tiM  practice,  isasmu^  as  tbe  motion  is  predicated 
upon  grounds  altogether  technical,  and  in  no  particular  connected 
with  the  proceedings  or  trial  i^on  the  merits ;  it  is  not  pretended 
but  the  prisoner  has  had  a  full  and  fair  trial,  and  that  the  con* 
viction  is  in  accordance  with  law. 

But  we  are  disposed  to  put  the  denial  of  the  application  upon 
«till  broader  ground,  and  to  construe  the  statute  as  refeiring  to  the 
<sase  of  indictaients  before  the  trial  iqpon  either  has  commenced, 
and  as  intending  simply  to  indicate  the  rule  which'  shall  guide 
the  public  prosecutor  and  the  courts  in  respect  to  the  indictment 
upon  which  a  trial  may  be  had  ;  and  also  to  liable  the  prisoner 
to  know  upon  which  he  will  be  tried.  Another  object,  doubtless, 
wasj  to  protect  him  against  the  injustice  of  being  held  to  bail  upon 
two  separate  indiotmeDts  charging  the  same  offence. 

It  suffdy  oould  not  have  been  the  intentisCA  to  give  to  the  action 
of  the  grand  jury,  in  finding  the  second  indictment,  an  effect  that 
would  break  up  a  pending  trial  upon  the  first  ;  or,  as  Contended 
in  this  case,  that  would  even  avoid  a  regular  conviction.     Such 
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a  view  of  the  section  would  inyolve  a  folly  and  absurdity  that 
should  not  be  imputed  to  the  makers  of  the  law,  when  effect  may 
be  given  to  it  consistent  with  sound  principles*    * 

We  therefore  deny  the  motion. 

Mr.  Justice  Bkonsqn  concurred  in  the  above  opinion. 

By  CowEK,  J.  The  statute  is  very  strong.  But  it  clearly  con- 
templates the  action  of  the  court.  The  finding  of  the  second 
indictment  does  not  ipso  facto  annul  the  first ;  there  must  be  a 
motion  to  quash.  That  motion  certainly  cannot  be  made  after 
the  trial  and  a  verdict  found.  Nor  should  the  court  grant  any 
relief  on  motion  where  the  prisoner  has  been  guilty  of  laches. 
On  motion  after  trial,  he  should  at  least  clear  himself  of  laches 
by  affidavit,  which  was  not  done  in  this  case.  Besides,  after 
verdict,  it  was  a  matter  of  discretion  whether  the  court  would 
listen  to  the  application ;  with  the  exercise  of  which  we  can  not 
interfere  by  mandamus.  Nor  can  we  enforce  a  mandamus  direct- 
ed to  a  special  court  of  oyer  and  terminer  limited  to  a  short  time 
in  its  existence.  The  statute  is  a  very  singular  one.  Why  it 
should  have  been  passed  in  regard  to  a  matter  which  stood  on  a 
much  better  footing  at  the  common  law,  it  is  difficult  to  conceive. 
In  general  the  objection  that  a  second  indictment  has  been  found 
is  merely  technical ;  and  in  case  of  any  real  inconvenience  to  the 
prisoner,  it  was  always  the  duty  of  the  court  to  interfere.  It  may 
be  too  much  to  say  that  under  the  broad  language  of  this  act, 
unqualified  and  restricted  by  no  words  except  the  pendency  of  the 
two  indictments,  the  motion  must  be  made  before  the  trial  en  the 
first  bc^ns.  Both  indictments  may  be  said  to  be  pending  until 
one  is  determined  by  a  verdict.  But  it  is  unnecessary  to  dis- 
tinguish here  whether  the  motion  must  precede  or  may  be  made 
during  the  trial.  All  I  mean  to  say  is,  that  independent  of  that 
question,  I  cannot  consent  to  a  mandamus  under  the  circumstances 
of  this  case. 


CASES  IN  THE  SUPREME  COURT.  Ill 


PewsaU  V,  Post. 


Peaesall  vs.  Post.  V.^ 
Sams  vs,  Hewlett. 

TIm  pmbUe  hts  not  fho  tight  to  «fi  and  oeeup^  the  toll  of  an  indiTtdaal  adjoining 
navigable  waten^  as  a  ftMie  tamding  and  ploM  (^  itpotU  of  property  In  Its  traniit» 
ogaintt  the  wiU  qf  the  owner,  althoagh  meh  %uer  hai  been  continued  for  more 
than  twenty  yean.  The  %»tr  cannot  be  urged  by  the  putMe,  either  as  the  finuida- 
tion  of  a  legal  pieiamption  of  a  grimly  and  that  Joitiiy  a  claim  by  preeoription,  or 
aa  evidence  ofrfgdJceWoa  of  the  premlies  to  public  uee. 

The  capacity  of  the  pubtte  at  large,  as  distinguiihed  firom  corporationi  or  ^noH 
eorporationi^  to  aio^^e  a  rigjkt  to  me  and  occupy  the  aoll  of  an  indirldual  in  any 
aanner  or  mode  of  appropriation,  otAar  than  to  paee  omI  fr«Ml  oper  it,  and  the 
letting  up  of  such  right  as  preicriptive  upon  the  presumption  of  a  grant,  or  that 
the  owner  has  dedicated  the  premises  to  public  use— considered,  and  a  varietyof 
eases  cited  and  commented  upon. 

Bth  el>Oj  the  rights  of  ripatrian  owemt  eonaldered  m  respect  to  Jerfie»,  when  pat- 
sengers  and  merhandize  are  landed  on  the  shores  of  rivers;  and  the  distinction 
eiietkig  between  potHfig  over  the  soil  where  a  road  has  been  laid  out,  and  wfi(ng 
itasalendiiig. 

So,  also,  the  validity  of  granU  considered,  where  there  are  no  persons  in  site  capa- 
ble at  the  time  of  taking  as  gratUeee,  whether  such  grants  be  for  religious  or 
charitable  purposes,  or  to  promote  the  cause  of  education. 

The  oommisidonefa  of  highways  of  the  counties  of  Suffolk,  Kings  and  Queens  (the 
Long  Island  counties)  have  power  to  regidtUe  pMU  landktge  and  watering  piaeee 
already  existing,  but  not  to  lay  oiU  and  establish  new  public  landings  and  watering 
places.  Nor  can  sacrooMmentf  upon  snch  landlngi  he  sumaiarily  inquired  Into 
by  a  Jury,  aa  may  be  done  in  cases  of  encroachments  upon  MgAweyti  their  power 
Is  limited  to  highways* 

The  first  of  these  cases  was  an  action  of  trespass  quare  clau- 
mm  fregiij  for  entering  upon  the  land  of  the  plaintiff,  tearing 
down  fences  and  depositing  upon  his  land  a  quantity  of  manure. 
The  second  was  an  action  of  assault  and  battery y  attempted  to 
be  justified  upon  the  same  grounds  that  the  entry  upon  the  lands 
were  sought  to  be  justified.  Both  causes  were  tried  before  the 
Hon.  Chables  H.  Ruggles,  one  of  the  circuit  judges. 

The  plaintiff  is  the  owner  of  a  farm  in  the  town  of  North 
Hempstead,  in  the  county  of  Queens,  on  Long  Island,  adjoining 
Hempstead  harbor,  which  has  belonged  to  his  ancestors  for 
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upwards  of  a  century.  On  this  farm  there  is  a  landing  called 
PearsalPs  landings  which,  on  the  trial  of  the  first  above  cause, 
it  was  proved  had  been  used  by  the  public  ever  since  1764,  for 
the  purpose  of  loading  and  unloading  vessels,  and  for  the  deposit 
of  wood  and  other  property  carried  to  and  from  the  landing. 
About  the  year  1800,  the  farmers  in  the  vicinity  of  the  landing 
b^an  the  practice,  which  has  continued  ever  since,  of  bringing 
manure  from  the  city  of  New- York  and  depositing  it  upon  the 
landing,  so  that  not  unfrequently  an  area  of  one  and  a  half  acres 
would  be  covered.  Shortly  previous  to  February,  1836,  the 
plaintiff  enclosed  with  a  fence  that  portion  of  his  farm  called 
the  landing,  it  never  before  having  been  enclosed,  and  on  the 
arrival  of  the  first  vessel  in  that  year  with  manure,  the  acts  took 
place  for  which  the  first  above  suit  was  brought.  The  suit 
against  Hewlett  was  brought  under  the  following  circumstances  : 
On  the  17th  March,  1835,  Hewlett,  being  a  eomwisdoner  of 
highways^  went  on  the  locus  tn  quo  with  a  number  of  men, 
cattle  and  implements,  and  commenced  ploughing  and  scraping 
down  a  knoll.  The  plaintiff  forbade  him,  and  ordered  him  to 
depart,  and  on  his  refusing  to  do  so,  took  hold  of  him  for  the 
purpose  of  removing  him,  when  the  assault  and  battery  conk- 
plained  of  took  place.  The  defendant  offered  to  prove  that  at 
the  time  when  the  plaintiff  forbade  his  proceedings,  he  was 
acting  in  pursuance  of  a  determination  previously  made  by  the 
commissioners  of  highways,  to  regulate,  repair  and  alter  the 
landing  place  in  question  ;  but  the  evidence  being  objected  to, 
was  rejected  by  the  judge.  The  defendant  also  offered  to  prove 
that  on  the  36  th  March,  1836,  proceedings  were  instituted 
against  the  plaintiff  under  the  act  regulating  highways  and 
bridges  in  the  county  of  Suffolk,  Queens  and  Kings,  for  an 
mcroachmmt  upon  the  landing  by  the  erection  of  the  fence,  (in 
which  proceedings,  the  locus  in  quo  is  designated  as  a  ^^  certain 
highway  or  public  landing,")  and  that  a  jury  were  summoned, 
who  after  hearing  the  evidence,  certified  that  the  place  in  ques- 
tion had  been  encroached  upon  by  the  plaintiff;  but  this  evidence 
also  being  objected  to,  was  rejected  by  the  judge.    In  relation 
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to  the  user  of  the  landing  by  the  public,  the  same  eridence  ia 
substance  was  given  in  this  case  as  in  the  former.  The  judge 
charged  ths  jury  in  the  first  cuse^  that  the  public  might  acquire 
a  right  or  easement  in  the  lands  of  an  individual  by  dedicatum 
to  the  public  use,  and  that  such  dedication  might  be  by  writing 
or  without  writing ;  that  in  this  case  there  was  no  direct  evi- 
dence of  the  act  of  dedication  by  the  owner  of  the  fee,  but  that  the 
defendant  relied  upon  long  continued  user.  He  instructed  the 
jury  that  such  user  between  individuals,  would  be  evidence  of  a 
grant;  and  that  as  between  the  <rumer  of  the  fee  and  the  public j 
an  actual  and  uninterrupted  user  for  twenty  years,  accompanied 
by  a  claim  of  right  brought  home  to  the  knowledge  of  the  owner, 
was  evidence  of  dedication.  During  a  portion  of  the  twenty 
years,  the  property  was  held  by  individuals  under  particular 
estates;  the  time  of  die  continuance  of  which  estates  the  judge 
directed  tike  jury  to  exclude  from  their  consideration,  as  it  regar- 
ded the  quetftioii  of  acquiescence.  T%ejury  found  a  verdict  for 
the  defendant.  Ia  the  second  ca/use^  the  only  question  submitted 
was  that  of  damages^  and  the  jury  found  for  the  plaintiff,  with 
six  cents  damages  and  six  cents  costs.  The  plaintiff  in  the  first, 
and  the  defendant  in  the  seeond  cause,  applied  for  new  trials. 
Both  causes  were  heard  in  one  argument. 

H.  P.  BdwardiSj  for  the  plaintiff)  1.  That  the  verdict  in  the 
first  cause  was  against  evidence  ;  2.  That  the  right  of  the  public 
to  use  the  locus  in  quo  aa  a  landing  place  and  place  of  deposit^ 
if  such  a  right  can  be  acquired  by  user,  can  only  be  acquired  by 
an  adverse  user  under  a  claim  of  right,  known  to  the  owner  of 
the  fee  for  tibe  period  of  twenty  years  ;  in  support  of  this  propo« 
ntion,  he  cited  1  Greenleaf  111 ;  3  ul.  133 ;  1  Yeates,  167 ;  9 
Serg.  8r  RawUy  31 ;  9  Pickwing^  356  ;  13  td.  240  ;  2  id.  46 ; 
14  Mass.  R.62;  9  Johns.  R.  167 ;  7  Wheaton^  59^  109,  110; 
3  Starkie^s  Ev.  1201,  tU.  Prescription ;  id.  1217, 18  ;  3  Kenfa 
Comm.  444  ;  2  Brod.  ^  Ring.  667 ;  1  Price,  247  ;  Admns  on 
Ejectment,  48,  n. ;  1  Johns.  R.  168 ;  12  «iL  368  ;  9  id.  167  and 
180  ;  8  id.  227  ;  13  id.  118  ;  18  td.  44;  2  daisies,  18S.  Ihirdr 
ty:  the  counsel  conten<ted,  ti^at  if  even  an- adverse  user  had  been 
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•hown,  it  had  not  been  shown  to  have  continued  for  a  sufficient 
time  to  ripen  into  a  right,  in  consequence  of  the  intervention  of 
particular  estates,  during  the  existence  of  which  no  presumption 
could  be  made  against  the  owner  of  the  fee.  Fourthly:  he  insis- 
ted that  the  defence  could  not  be  sustained  on  the  principle  of  a 
dediccUiany  becausci  he  insisted,  that  a  dedication  could  not  be 
made  by  words,  nor  by  mere  acquiescence  in  a  user  ;  it  must  be 
by  acts  /rom  which  the  intent  of  the  owner  to  dedicate  the 
premises  to  the  public  use  is  necessarily  inferrible.  3  Kenfs 
Comm.  451,  and  notes.  6  Cowen^  761.  Adams  on  Eject.  249, 
n.  3  ;  7  Johns.  R.  186.  Fifthly  :  he  insisted  that  the  right  set 
up  by  the  defendant  is  not  an  easement^  nor  an  incorporeal  right 
of  any  kind  ;  that  it  is  corporeal,  and  can  be  exercised  only  by 
taking  actual  possession  of  and  occupying  the  premises  to  the 
exclusion  of  the  owner,  i.  e.  by  ousting  him  from  the  possession, 
and  thus  committing  an  act  for  which  ejectment  will  lie.  From 
all  which  he  argued  that  the  defence  could  not  be  sustained.  In 
support  of  this  point,  he  cited  2  Black.  Comm.  20  ;  2  StarkU?s 
Eo.  293 ;  1  Chitty^s  PI.  220;  Salk.  246 ;  7  Easty  312  12  id. 
141 ;  9  Serg.  4r  Rawle^  31 ;  1  Greenleaf,  111. 

S.  Ji.  Footy  for  the  defendant,  insisted,  1.  That  the  verdict  in 
the  cause  of  Pearsall  t.  Post  is  fully  supported  by  the  evidence  ; 
2.  That  there  was  a  clear  and  unequivocal  dedication  of  the  landing 
to  public  use,  and  that  the  public  had  used  it  without  interruption 
until  the  erection  of  the  fence  by  the  plaintLBf  in  1835  ;  3.  That 
the  dedication  was  made  long  before  the  commencement  of  the  life 
estates  proved  to  have  existed  in  this  case ;  that  such  life  estates, 
admitting  them  to  have  continued  until  1827,  could  not  deprive 
the  public  of  the  benefit  of  the  user  of  the  landing  during  the 
continuance  of  the  same,  because  :  frstj  the  dedication  was  per- 
fect before  the  life  estates  commenced ;  second^  if  not  perfect,  the 
previous  user  had  given  the  public  an  inchoate  right,  which  ripened 
andbecame  absolute  by  the  continued  user  during  the  life  estates, 
and  for  a  period  of  eight  years  after  their  termination,  viz.  from 
1827  to  1835  ;  and  thirdj  the  user  was  known  to  the  remain- 
derman durmg  the  continuance  of  the  life  estates,  and  was 
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acquiesced  in  by  him.  The  counsel  cited  and  commented  upon 
the  following  cases  :  6  Wendell^  651 ;  12  id.  172  ;  Woolrych  on 
Waysj  cA.2,  pp.  10, 13,  H  ;  Camph.  260;  5  Bam.  4r  ^Id.  458; 
4  Bam.  4*  Cress.  574  ;  11  East,  372  ;  5  Taunt.  34 ;  4  Campb. 
15. 

By  the  Court  J  Cowxm,  J.  Assuming  that  the  law  will  notice 
and  enforce  the  right  set  up,  and  the  sort  of  testimony  introduced 
by  the  defendant^  we  perceiye  no  foundation  for  granting  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence.  There  was  enough  to  warrant  the  jury  in  finding  for 
the .  defendant.  Nor  can  any  fault  be  found  with  the  judge's 
charge,  which  put  the  defence  to^them  with  every  qualification 
under  which  the  most  cautious  judges  have  allowed  the  class  of 
presumptive  easements.  He  distinctly  admonished  them  that 
before  the  defendant  would  be  entitled  to  their  verdict,  they  must 
be  satisfied  that  there  was  a  continuous  adverse  user,  with  the 
owner^s  knowledge,  of  at  least  twenty  years,  during  the  absolute 
ownership  of  the  plaintiff,  and  those  under  whom  he  claimed, 
without  estimating  the  particular  estates  of  the  life  tenants  ;  and 
that  they  must  also  find  the  acts  imputed  as  a  trespass  to  have 
been  done  within  the  boundaries  as  indicated  by  the  ancient  user. 
The  verdict  must,  therefore,  be  taken  as  finding  all  these  facts  in 
iavor  of  the  defendant ;  and  the  case  comes  down  to  the  two 
questions  :  1.  Is  a  public  right  of  landing  and  deposit  for  all  the 
citizens  of  the  state  known  to  the  law  ?  and  2.  Will  the  law  infer 
such  a  right  from  ancient  and  adverse  user  by  all  citizens  indis- 
criminately 1 

The  claim  is.  not  one  of  a  temporary  license,  revocable  at  the 
will  of  the  owner,  but  of  a  permanent  legal  estate,  which  is  re- 
sembled to  an  individual  right  in  fee;  an  incorporeal  hereditament, 
exerciseable  in  the  soil  of  another,  vested,  exclusive  and  absolute; 
and  if  to  be  allowed,  depriving  the  plaintiff,  in  effect,  of  all 
future  control  over  the  premises  except  as  a  common  occupant 
with  his  fellow  citizens.  The  claim  is  novel  in  its  character, 
justified  by  no  direct  precedent  with  us  or  in  England ;  at  least 
we  are  referred  to  none,  and  is  to  be  drawn,  if  at  all,  mainly  from 
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principle  and  analogy.  Both  are  sought  for  chiefly  in  the  doc- 
trine of  dedication  of  ways,  which  truly  has  in  this  country  been 
considerably  extended  by  adjudication,  and  still  more  by  dicta. 
.  It  was  not  denied,  either  on  the  trial  or  in  argument  at  the  bar, 
that  a  street,  highway,  or  right  of  public  passage,  may  be  derived 
from  a  dedication^  to  b^  shown  by  the  express  assent  of  the  owner 
of  land,  or  inferred  from  an  adverse  user  of  twenty  years.  The 
English  books  are  full  to  this  point.  Lade  v.  Shepherd,  2  Str<u 
1004.  Rex  Y.  Uoydj  1  Campb.  260.  Roberts  v.  Karrj  1  id, 
262,  note  (6.)  Rugby  Charity  v.  Mereweather,  11  East,  375, 
note.  Jervis  y.  Dean,  3  Bing.  447.  Rex  v.  Barr^  4  Campb, 
16*  This  principle  has  been  adopted  by  several  courts  of  the 
United  States.  Denning  v.  Roome,  6  Wendell,  661,  656  to  658. 
Wyman  v.  Mayor,  ^c,  of  J^euhYork,  11  id,  486,  and  vide  8  id. 
105.  Pritchard  y.  Atkinson,  3  JV*.  Hamp.  R.  336.  4  id.  10, 
j9.  C  and  S,  P.  Commonwealth  v.  McDonald,  16  Serg,  4*, 
Rawle,  390.  Esies  v.  The  Inhabitants  of  Troy,  6  Greenl.  368. 
Hollerman  v.  Tlu  Commonwealth,  2  Virg,  Cas.  135.  Rowell 
v.  TTie  Inhahitants  of  Montville,  4  Greenl.  270.  3%€  State  v. 
Camp^OTi,  2  JV*.  Hamp,  R.  513.  State  y.  Wilkinson,  2  Verm. 
R.  480.  7%e  5/a/e  v.  Gregg,  2  ifi/r^  jR.  387.  Such  also  is 
the  law  of  Scotland.  Harvey  v.  Rogers,  3  Bligh,  JV*.  iS^.  440, 
on  appeal  to  the  house  of  lords.  And  of  Ireland.  FitzpatrUk 
Y.  Robinson,  1  Huds.  4r  Br.  585.  The  decisions  on  the  point  in 
Massachusetts  aire  not  very  explicit ;  but  evidently  tend  to  the 
same  result.  Hinckley  v.  Hastings,  2  Pick.  162.  Commonwealth 
Y.  Low,  3  id.  408.  JReed  v.  Inhabitants  of  J^Torthfield,  13  id. 
94.  In  ixmifiana,  the  code  denies  all  claim  by  prescription  to 
rights  of  servitude  which  in  their  nature  are  discontinuous  or  in- 
terrupted, Lou.  Code,  art.  723  ;  and  such  are  ways.  Broussard 
V.  Etie,  11  Lou.  R.  by  Curry,  394.  Our  own  code,  on  the  con- 
trary, has  long  expressly  recognized  the  prescriptive  right  in  a 
public  highway.  Formerly  the  user  must  have  been  20  years 
previous  to  and  next  preceding  the  21st  of  March,  1797,  1  R. 
L.  of  1801,  p.  595;  2  id.  of  1813,  277,  ^  24,  and  this  court 
seems  to  have  considered  itself  bound  to  allow  no  claim  founded 
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on  user  for  any  other  term*  Gaktiian  ▼.  Gardner^  7  Johns.  R. 
106.  The  People  ▼.  Lawson^  17  id.  277.  Bot  20  years  general 
occupation  was  allowed  by  the  act  of  February  2Utj  1817.  LaiOM 
of  1817,  p.  32,  ^3.  1  it.  S.  517, 2d  ed.  p.  621,  §  104.  Apd 
to  this,  as  will  be  seen  by  the  eases  cited  from  Wendellj  we  have 
superadded  the  English  law  of  Dedicotioth  which,  under  circum- 
stances, will  certainly  raise  a  right  even  short  of  20  years.  The 
present  chancellor  has  extended  and  applied  the  doctrine  to  a 
village  square^  laid  out  by  the  original  proprietor.  Watertoum 
T.  Coweuy  4  Paigej  610.  He  did  this  on  the  authority  of  Oui- 
einnaH  v.  Whitt^s  leuecj  6  Pet.  U.  S.  iZep.  431.  The  hitter 
case  raised  an  urban  right  of  common,  or  open  ground  laid  out 
by  the  original  city  proprietor.  Vide  Howard  v.  Rogers,  4  tbr. 
It  John,  278,  contra.  It  was,  I  find,  preceded  by  a  similir 
decision,  after  much  consideration  in  the  supreme  court  of  Ver- 
mont, with  respect  to  the  public  square  of  St.  Albans.  State  r. 
Wilkinsony  2  Vt,  R.  480.  But  the  indictment  there  went  on  the 
ground  of  the  square  being  a  public  highway ,  and  called  it  so  in 
both  counts.  The  way  was  obstructed  by  a  building,  which  was 
held  to  be  a  public  nuisance.  Abbott  ▼.  Mills,  3  Verm.  R. 
621,  and  State  ▼.  CaUin,  id.  530,  jSi.  P.,  as  to  Burlington  Common 
and  College  Green.  Vide  also  State  ▼.  Trask^  6  id.  355.  In 
Cincinnati  t.  Whites  lessee,  it  was  not  so  necessary  to  characterize 
the  right,  as  the  action  was  an  ejectment,  adverse  to  the  city,  and 
{bunded  on  the  title  of  the  original  proprietor.  Bui  the  objection 
now  raised  in  argument,  and  which  presents  the  most  serious 
difficulty  in  giving  effect  to  a  dedication,  the  ioant  of  a  grantee, 
is  thus  treated  by  Mr.  Justice  Thompson  in  that  case,  who 
delivered  the  opinion  of  the  court:  ^^  Dedications  of  land  for 
public  purposes  have  frequently  come  under  the  consideration  of 
this  court ;  and  the  objections  which  have  generally  been  raised 
against  their  validity  have  been  the  want  of  a  grantee  competent 
to  take  the  title,  applying  to  them  the  rule  which  prevails  in 
private  grants,  that  there  must  be  a  grantee  as  well  as  a  grantor. 
But  that  is  not  the  light  in  which  this  court  has  considered  such 
dedications  for  public  use.    The  law  applies  to  them  rules 
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adapted  to  the  nature  and  circumstances  of  the  case,  and  to  carry 
into  execution  the  intention  and  object  of  the  grantor,  and  secure 
to  the  public  the  benefit  held  out  and  expected  to  be  derived  from 
and  enjoyed  by  the  dedication."  The  case  is  compared  to  that 
of  Pavolet  T.  Clarky  9  Cranch^  292,  331,  wherein  it  was  said  that 
a  grant  for  the  use  of  the  Episcopal  church,  without  any  one  of 
present  capacity  to  take,  placed  the  fee  in  a  condition  to  await  the 
legal  creation  of  a  grantee.  The  case  of  Beatty  v.  Kurtz  2 
Peters^  C,  C.  R,  666,  is  also  adverted  to  as  coming  under  the 
same  notion.  There  a  town  lot  was  set  out  by  the  proprietor  on 
^s  map,  for  the  use  of  the  German  Dutch  church,  and  the  use 
was  enforced  in  equity,  though  the  church  was  a  voluntary  unin- 
corporated society.  In  Inglis  t.  T%e  SaUor's  Snug  Harbor,  3 
Peters^  C  C.  R.  99,  a  devise  for  a  charitable  object  was  carried 
into  effect  in  favor  of  a  corporation  afterwards  created,  the  will 
clearly  looking  to  such  a  creation.  This  case  proceeded  much 
on  the  doctrine  of  executory  devises.  The  right  of  dedication 
to  an  unincorporated  Congregational  church  was  examined  and 
recognized  as  available  by  Mellen,  Ch.  J.  in  Shapleigh  t. 
PUshury,  1  Oreenl,  271,  280.  A  similar  right  has  been  recog- 
mzed  in  Massachusetts,  Rice  v.  Osgood,  9  Mass.  R.  38,  44,  and 
finally  by  the  present  chancellor  of  our  own  state  in  favor  of  a 
Baptist  society.*  Hartford  Baptist  Church  v.  WUherell,  3  Paige, 
5^6.  He  shows  that  the  supreme  court  of  the  United  States  once 
denied  that  the  power  could  be  exerted  in  favor  of  a  voluntary 
religious  society  of  that  description,  even  with  the  aid  of  chancery, 
Philadelphia  Baptist  Association  v.  Harfs  Ex(?rs^  4  Wheat.  1  ; 
but  had  abandoned  that  ground  in  the  latter  cases.  The  same 
doctrine  has  been  extended  to  the  Catholic  church.  McQirr 
T.  Aaron,  1  Pennsylv,  R.,  Penrose  tf  Watts,  49;  to  purposes  of 
charity  and  education  in  the  Lutheran  church,  indeed  for  the 
purposes  of  general  tdlieation,  Wiiman  v.  Lex  17.  Serg.  fy  Rawle, 
88,  91,  and  last,  though  by  no  means  least,  for  the  purposes  of 
the  American  Bible  Society,  by  the  case  of  Burros  ExPrs  v»  Smith, 
7  Vtrm,  A.  241.  In  this  case  we  are  furnished  with  a  collection 
from  almost  all  the  books  bearing  on  the  question,  from  the  ear- 
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lies!  times  ;  the  principal  authorities  are  ably  summed  up  and 
weighed  by  Chancellor  Williams,  who  delivered  the  opinion  of 
the  court,  though  it  must  be  admitted  that  their  effect  as  inferred 
by  him,  is  eloquently  and  powerfully  combated  by  Chancellor 
Mattocks,  who  dissented  from  his  conclusion. 

In  short,  it  seems  to  be  well  settled  by  the  supreme  court-  of 
the  United  States,  by  several  courts  in  the  neighboring  states,  to 
which  we  may,  perhaps,  add  the  court  of  chancery  in  this  state, 
that  dedications  of  land  for  religious  and  charitable  purposes,  as 
well  as  for  public  ways,  and  squares,  commons,  parks,  and  other 
easements  in  nature  of  ways,  are  to  be  upheld,  although  therf 
be  no  person  in  esse  capable  of  taking  as.  a  grantor  at  the  ^ime« 
It  was  remarked  by  Mr.  Justice  Thompson,  in  Cincinnati  j. 
WhUe^s  lessee,  6  Peters^  U.  S.  R.  436,  that "  the  principle,  if 
well  founded  in  law,  must  have  a  general  application  to  all 
appropriations  and  dedications  for  public  use,  where  there  is  no 
grantee  in  esse  to  take  the  fee.''  He  adds,  ^^  This  forms  an 
exception  to  the  rule  applicable  to  private  grants,  and  grows 
rai  of  &e  necessity  of  the  case."  These  remarks  comprehend 
every  conceivable  case  where  a  man  has  furnished  evidence  of  a 
clear  intent  to  give  up  his  real  estate  for  the  purposes  of  any 
legitimate  public  use ;  and  pursuing  the  parallel  between  high- 
ways and  other  public  objects,  the  latter  will  stand  in  every 
variety  capable  of  establishment  by  the  usual  proof  of  20  years 
adverse  enjoyment.  A  public  right  of  landing  and  deposit  on 
the  shores  of  the  ocean,  or  of  bays  and  rivers,  is  included  ;  and 
thus  we  reach  the  claim  as  introduced  by  the  present  defendant 
and  found  by  the  jury.  Between  the  positive  aid  of  the  court 
of  chancery,  and  the  rule  of  law  which  sanctions  the  right  of  a 
prospective  grantee,  though  acting  merely  to  religious,  charita- 
ble and  educational  ends,  will  be  found  to  cover  a  very  large 
field  which  has  heretofore  remained  pretty  much  uncultivated. 
This  was  in  some  measure  shown  by  Chancellor  Mattocks^ 
while  considering  the  case  of  Burros  Es?rs  v.  Smith;  and  with 
r^ard  to  public  easements  of  a  merely  temporal  character, 
establishments  for  the  benefit  of  the  trading  and  agricultural 
as  well  as  the  travelling  community,  one  can  hardly  suppose 
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less,  if  the  principles  indicated  are  to  be  carried  out  to  their 
full  extent.     I  pass  oyer  the  more  usual  instances  of  ease* 
mentSi  such  as  ways,  common»|  and  water  privileges,  &c.| 
enjoyed   either  by  individualsy  towns,  or, other   corporations. 
In  such  cases  there  being  a  definite  person  capable  of  taking, 
there  is  no  obstacle  to  presuming  a  grant  from  usage.    The 
whole  is  matter  of  private  right.     We  may  also  pass  over  those 
which  are  less  common,  and  one  put  by  Mr.  Justice  Thompson, 
in  6  Petersy  437,  from  MConnell  v.  Lexington^  12  Wh^U  622t 
the  reservation  of  a  spring  of  water  for  public  use.    It  was  made 
to  a  corporation  which  might  turn  the  spring  to  its  own  or  pub- 
fic  purposes.      Thus,  the  user  was  invoked  to  establish  an 
individual  right.     A  like  case  is  mentioned  in  Co.  IMt.  66,  a.,  a 
customary  watering  place  in  the  Inhabitants  of  Southwarke,  for 
violating  which  an  action  was  held  to  lie.     So  where  the  ac- 
knowledged proprietors  of  a  fishery  and  their  lessees  had,  for 
above  20  years,  publicly  landed  their  nets  on  land  belonging  to 
another,  and  had,  at  various  times,  repaired  and  improved  the 
landing  place,  it  was  held  that  the  jury  might  presume  a  grant 
of  the  right  so  exercised.     Gray  v.  Boni^  2  Broli,  4r  Bing.  667. 
Hart  V.  Chalker,  6  C<mn.  R.  311,  S.  P.    The  latter  case  felated 
to  a  sand  beach  contiguous  to-  Long  Island  Sound,  amd  bqjth 
were  cases  of  an  actual  occupation  of  the  shore.    But  in  both, 
parties  appeared  who  were  capable  of  granting  and  receiving  a 
grant ;  and  both  are  put  on  the  ground  of  an  actual  grant  p^e* 
sumable  from  the  usuge  and  other  circumstances.     They  present 
us  with  another  incorporeal  hereditament,  like  a  common,  a 
servitude  exercisable  by  one  and  his  heirs,  within  the  soil  of 
another  and  his  heirs.     So  in  regard  to  the  right  of  finery  itself 
in  the  waters  of  another.    Mdvin  v.  Whitings  10  Pick,  JR.  295. 
Indeed  the  right  inferrible  from  usage,  both  to  the  servitude  of  the 
civil,  and  the  e€isement  of  the  common  law,  rests  almost  without 
exception,  on  the  idea  of  a  grant  between  competent  parties.  3 
Kent^s  Camm.  3(i  ed.  434,  444.     The  only  easement  by  dedica- 
tion to  the  public,  mentioned  by  the  learned  commentator,  is 
the  common  highway  or  street.    Jd,  450,  and  see  Woolrych  on 
Ways^  10  to  H. 
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It  is  said  in  one  case,  that  a  way,  whether  public  or  priyate, 
is  equally  an  incorporeal  hereditament ;  and  the  same  case  speaks 
of  a  graut  of  a  puUic  highway.  Conner  v.  Jfew  Mhany^  1 
Blackf.  43,  45,  ai^  see  per  Jfelsony  J.  in  Gidney  v.  Earl,  IS 
Wendell^  98.  But  I  have  searched  in  yain  among  the  English 
books  for  the  idea  of  a  grant  which  can  enure  to  the  personal  use 
of  all  mankind.  The  adjudged  cases  begin  with  Lade  t.  Shepard^ 
in  8  Geo,  2,  and  come  down  to  us  under  the  head  of  dedication 
to  the  'public ;  nor  do  they  present  a  single  instance  of  any  other 
casement  under  that  head.  Nor  am  I  aware  of  any  other  easement 
which  the  soVereign  can  be  said  to  hold  for  the  free  use  of  the  sub- 
ject. It  is  true  that  in  Bolt  V.  Stennett^  8  T.  R.  606,  a  quay  for  the 
landing  of  goods  was  likened  to  a  way,  and  it  was  held,  might  be' 
pleaded  in  trespass  as  public  atid  open  ;  but  it  was /or  a  compen- 
sation to  the  owner  I  and  the  quays  purchased  by  government  are 
under  their  own  regulation,  at  least  for  the  purposes  of  the  cus- 
toms, and  generally,  if  not  universally,  subject  to  a  toll  called 
keyage  or  wharfage  ;  T.  8  i?.  608,  and  note  (6.)  ;  Hargr.  Tracts^ 
t^.  1,  p.  77  ;  Ihml.  Law  Diet.  Key  and  Keyage ;  whereas  a 
public  highway  is  most  commonly  free  and  without  toll.  Ham- 
mond, in  his  treatise  on  the  law  of  Jfisi  Prius^  p.  193,  Am.  ed. 
of  1829,  speaking  of  public  right  by  dedication,  says:  ^^  The  simple 
act  of  throwing  open  the  property  to  the  public  use,  without  more, 
if  sufficient  to  create  this  right,  and  no  other  formalities  are  es- 
sential ;  the  case,  therefore,  is  anomalous^  and  general  utility  is 
the  principle  which  sanctions  this  mode  of  conveyance."  Again : 
^  Whatever  may  be  his  (the  owner's)  real  intention,  if  his  con* 
duct  is  at  variance  with  his  purpose,  he  cannot  afterwards  con- 
test the  ri|^t  of  the  public,  who  perhaps  have  embarked  in  projects 
and  formed  expectations  upon  the  strength  of  the  appearances  he 
held  out  to  them,  which  it  would  be  ruinous  to  disappoint."  Id. 
194.  It  will  also  be  seen  by  several  of  the  English  and  American 
cases  cited,  that  the  mere  oral  declarations  and  acts  of  the  owner 
will  warrant  the  presumption  of  a  dedication,  though  they  have 
been  followed  by  public  enjoyment  but  a  very  short  time,  and 
much  less  than  20  years.     Thus,  though  it  be  of  the  nature  of 
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an  incorporeal  hereditament,  and,  indeed,  of  all  real  estate, 
since  the  statute  of  frauds,  to  pass  by  deed  only,  we  find  a  most 
important  easement  forming  a  pkdn  and  well  established  excep- 
Hon.  It  stands  entirely  independent  of  all  grant  or  presumption 
of  grant.  Indeed,  the  Cincinnati  way  of  common  in  6  PeterSy 
438,  was  so  treated  by  Mr.  Justice  Thompson.  He  says;  "After 
being  thus  set  apart  for  public  use,  and  enjoyed  as  such,  andpri*^ 
Tate  and  individual  rights  acquired  with  reference  to  it,  the  law 
considers  it  in  the  nature  of  an  estoppel  inpais^  which  pi^cludes 
the  original  owner  from  revoking  such  dedication.'^  It  is  well 
settled  that  the  banks  of  rivers  and  of  the  sea  are  private  property, 
and  that  the  public  have  not,  at  common  law,  even  the  right  of 
towing.  Ball  v.  Herbert,  3  T.  R.  253,  260.  It  was  admitted  in 
the  case  cited,  that  such  a  right  might  grow  out  of  general  usage; 
but  here  is  only  another  sort  of  way  ;  and  we  still  want  a  case  of 
customary  exclusive  occupation  by  the  public,  ^nd  see  Chambers 
V.  Turryy  1  Yeates,  167;  Cooper  v.  Smithy  9  Serg.  fy  Rawkj  26. 
It  is  not  denied  that  iBe  people,  who  are  legally  substituted  for 
the  king,  may  take  a  grant  of  soil,  or  an  easement,  or  any  profit 
or  right  implying  exclusive  occupation.  They  may  take  as  a 
corporation  ;  but  the  subject  of  the  grant  then  becomes  their 
several  property,  in  respect  to  which  they  are  considered  te  in- 
dividual with  all  the  incidental  rights  and  remedies.  So  far  from 
such  a  grant  conferring  a  general  right  of  way,  any  one  who 
should  intrude  upon  it  would  be  liable  to  an  action,  unless  die 
people  in  their  corporate  or  sovereign  capacity  had  dedicated  a  way 
over  it.  But  the  locus  in  quo  is  not  claimed  in  that  light.  The 
claim  is  for  each  and  all  persons  in  the  state,  indeed  for  aiiy  ont 
in  the  whole  world,  who  shall  have  occasion  to  deposit  lumber, 
manure  or  other  articles  on  the  soil  of  the  plaintiff.  The  question 
is,  can  such  a  claim  be  made  to  any  right  except  that  of  way? 
No  claim  in  favor  of  any  one  is  named  or  can  be  named]  There 
IS  no  one  to  take,  and  no  one  to  release? 

I  have  said  that  the  claim  of  the  defendant  is  novel.     I  think 
it  will  appear  that  by  English  authority  binding  upon  us,  it  has 
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been  expressly  denied  ^  and  that  too  in  a  series  of  instances, 
including  GatewarJPs  case^  6  Rep.  60.  The  action  there  was 
trespass  quare  clatisum  /regit  and  for  depasturing  in  the  plain- 
ti£f's  close.  The  defendant  justified  by  plea  of  a  customary 
right  of  common  for  all  the  inhabitants  of  the  village  of  Stix- 
wold;  and  averred  that  at  the  time  he  was  an  inhabitant.  On 
demurrer  this  was  held  bad  for  several  reasons,  and  among 
Others  that  the  common  would  be  transitory  and  uncertain ; 
that  it  would  follow  the  person  for  no  certain  time  or  estate, 
but  during  his  habitancy  ;  and  such  manner  of  interest  the  law 
will  not  suffer,  for  custom  ought  to  extend  to  that  which  hath 
certainty  and  continuance.  Again ;  it  will  be  against  the  nature 
and  quality  of  a  common,  for  every  common  may  be  suspended 
or  extinguished  ;  but  such  a  common  will  be  so  incident  to  the 
person  that  no  one  certain  can  extinguish  it,  but  as  soon  as  he 
who  releases,  &c.,  removes,  the  new  inhabitant  will  have  it. 
Again  ;  if  the  law  would  allow  such  common,  it  would  give  an 
action  or  remedy  for  it ;  but  he  who  claims  as  an  inhabitant  can 
have  no  action  for  it.  Again  ;  every  commoner  must  prescribe 
in  respect  to  some  estate,  not  in  respect  to  mere  inhabitancy. 
But  it  is  remarkable  that  a  distinction  was  expressly  taken 
"between  an  interest  or  profit  to  be  taken  in  another's  soil,  and 
an  easement  there;"  and  an  instance  is  put  of  a  matter  of 
exemption  or  discharge  and  of  a  way^  for  it  is  said,  "  they  claim 
not  a  charge,  or  prqfit  a  prendre  in  the  soil  of  another."  And, 
it  is  added,  "  so  of  a  custom  that  every  inhabitant  of  such  a 
town  shall  have  a  way  over  such  land,  either  to  the  church  or 
market,  &c.;  that  is  good,  for  it  is  but  an  easement  and  no  profit 
and  a  way  or  passage  may  well  follow  the  person,  and  no  such' 
inconvenience  as  in  the  case  at  bar."  In  short,  this  authority 
throws  the  right  to  take  a  pr(^  exclusively  on  the  common 
case  of  prescription  in  a  que  estate,  and  it  concludes  thus  :  "But 
a  custom  that  an  inhabitant  or  resident  shall  grant  or  take  any 
profit  is  merely  void."  If  subsequent  English  cases  have  allow- 
ed customary  or  prescriptive  rights  to  invade  and  exclusively  to 
enjoy  the  soil  of  another,  to  the  permanent  inhabitants  of  a 
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certain  toum^  they  have  neyer  extended  but  uniformly  denied  it 
to  the  inhabitants  of  the  kingdom  generally.  In  Sherbam  v. 
Bostocky  Fitzg.  61,  on  a  habeas  corpus  cum  causa  j  it  was 
returned  that  any  one  being  indebted  as  executor  by  simple 
contract  within  the  city  of  London,  might  be  sued  in  the  mayor's 
court.  But  it  was  perceived  that  a  debt  being  transitory  and 
following  the  person,  any  citizen  happening  to  be  in  London, 
would  be  brought  within  the  custom,  and  it  was  resolved  by  the 
whole  court,  ^Hhat  the  custom  returned  being  general  and 
such  a  one  as  may  extend  to  every  subject,  whether  a  citizen  or 
stranger,  is  void."  In  Fitch  v.  Bawling  ef  ah  2  H.  Black.  393, 
Ihe  action  was  for  entering  the  plaintiff's  close  at  the  parish  of 
Steeple  Bumstead  in  Essex,  and  there  playing  at  cricket.  The 
defendants  justified,  1.  under  an  ancient  custom  for  all  the  Mabi- 
tants  of  the  parish  to  enter  there  and  play,  and  2.  for  all  persons 
for  the  time  beingy  being  in  the  said  parish.  There  was  a  verdict 
for  the  defendant  on  both  pleas ;  but  though  the  court  held 
the  first  plea  good,  they  held  the  second  to  be  bad,  and  ordered 
judgment  for  the  plaintiff.  Buller^  J.  said,  ^^I  hold  the  other 
custom  to  be  as  clearly  bad  as  the  first  is  good.  How  that  %Bhidh 
may  be  claimed  by  all  the  inhabitants  of  England  can  be  the 
subject  of  a  custom^  I  cannot  conceive.  Customs  must  in  their 
nature  be  confined  to  individuals  of  a  particular  description^ 
and  what  is  common  to  all  mankind  can  never  be  claimed  as  a 
custom.  I  perfectly  agree  that  no  action  could  be  maintained 
for  interruption  of  it,  any  more  than  in  the  instance  put  by  my 
brother  Bond  of  a  highway."  Beathj  J.  put  the  case  on  the 
impossibility  of  there  being  a  grant,  on  which  the  custom  pro- 
ceeded. He  agreed  with  Buller,  J.  and  added,  "  The  lord  might 
have  granted  such  a  privilege  as  is  claimed  by  the  first  customj 
before  the  time  of  memory  ;  as  to  the  second,  it  is  clearly  bad, 
being  for  all  mankind,  and  on  that  the  case  in  Fitz.  61,  is  in 
point."  I  shall  notice  particularly  but  two  more  English  cases, 
and  these  fully  justify  the  view  I  have  already  taken  of  Gate- 
ward?s  case.  I  said  that  the  public  cannot  prescribe  for  a  profit 
«  prendre  in  the  soil  of  another,  but  that  this  must  always  be  by 
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an  individual  on  a  que  estate*  The  further  cases  directly  to  this 
point  are  Grimttead  v.  Marlowe j  4  T.  R.  717,  and  Hardy  t. 
Bftlliday^  cited  at  la^e  by  BuU^r,  J.  id.  718.  Both  were  much 
like  Gateward?s  case^  presenting  justifications  of  customary 
common  of  pasture  in  &Tor  of  all  inhabitants  of  (the  former) 
a  parish  and  (the  latter)  a  borough.  There  were  demurrers  in 
both  cases ;  in  the  latter  assigning  for  cause  that  the  plea  should 
have  prescribed  in  a  que  estate.  It  is  sufficient  to  say  that  in 
the  first  case  all  the  judges  agreed  in  what  was  said  by  Lord 
Chief  Justice  Eenyon,  repeating  nearly  his  words.  He  said, 
^The  right  which  is  claimed  is  to  take  a  profit  in  alieno  solo; 
but  that,  according  to  Gatewar^s  case  and  the  case  of  Hardy  r. 
HoUidayy  cannot  be  claimed  by  custom.  There  may  be  a  custom 
for  an  easement,  as  a  right  of  way^  in  alieno  solo;  but  for  a 
puAt  a  prendre^  the  party  must  prescribe  in  a  que  estate.'*^  Bui* 
ler,  J.  read  Lord  Chief  Justice  King's  MS.  note  of  Hardy  y. 
Bolliday,  in  which  the  whole  court  agreed,  ^^  that  where  a  profit 
is'to  be  daio^d  out  of  another  man's  soil.  It  must  be  alleged  by 
wisy  of  prescription  and  not  by  custom."  Several  cases  were  cited 
to  tlie  same  effect  arguendo  in  the  same  case  by  Painter  of 
ceunsel  for  the  defendant,  which  he  tried  in  v^in  to  distinguish. 
The  case  of  Bdl  v.  W»dell^  WiUes^  202,  Am.  ed.  lS02,  was 
of  a  customary  easement  in  nature  of  a  way  claimed  by  and 
allowed  to  all  the  inhabitants  of  the  town  and  county  of  New* 
castle-upon-Tyne.  The  right  was  to  walk  and  ride  for  their 
health,  and  several  cases  are  there  cited  both  by  the  lord  chief 
justice,  and  the  editor  in  no^,  which  shew  the  limitation  under 
which  such  customs  must  be  taken.  None  of  the  English  cases 
that  I  find,  have  ever  allowed  a  custom  permanently  to  enjoy 
the  soil  of  another,  to  the  inhabitants  of  a  whole  nation.  On 
the  contrary,  they  hold  that  the  English  law  denies  such  a  right. 
The  late  case  of  Blewit  v.  Tregonning^  3  Ad.  jr  Ellisy  664, 
denies  that  a  custom  for  the  inhabitants  of  a  parish  to  take  a 
profit  in  the  soil  of  another  can  exist. 

The  law  of  England  coming  to  us  with  such  restrictions,  we 
now  see  why  no  attempt  has  been  there  made  to  press  the  doc- 
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trine  of  dedication  beyond  a  mere  right  of  travel  or  of  way. 
And  here  we  may  notice  the  great  convenience  of  such  a  distinc- 
tion.    The  right  of  way  lies  mainly  in  streets  or  roads,  for  we 
are  not  now  speaking  of  the  way  upon  the  sea  and  its  arms^  nor 
upon  innavigable  rivers.     The  ways  on  land  are,  ii;  general, 
well  defined  in  their  extent,  even  if  we  include  urban  commons 
and  walks,  or  other  places  of  recreation,  by  travel.     The  owner 
of  the  soil  still  retains  many  privileges:  such  as  their  being 
generally  open  and  unincumbered,  ornamented  with  trees,  kept 
in   proper  repair,  open  to  be   depastured  by   him,  &c.     The 
remedies  for  obstruction  are  well   defined  and  important :  an 
indictment  by  the  people,  an  action  of  trespass  by  the  owner, 
and  on  the  case  by  the  traveller  for  special  damage.     Even 
ejectment  will  lie  by  the  owner  for  a  permanent  incumbrance  ; 
whereas  by  a  customary  profit  a  prendre^  as  of  common,  and 
above  all  a  right  to  deposit  articles  of  merchandize  by  all  the 
world,  the  owner  is  deprived  of  the  use  of  the  soil  itself;  it  is 
covered  with  buildings,  or  by  piles  of  lumber,  heaps  of  manure 
or  by  merchandize,  at  the  discretion  of  all  people.     Should  he 
interfere  by  fencing  or  enclosing  any  part,  he  is  open  to  indict- 
ment, the  same  as  if  he  should  enclose  part   of  a  highway. 
There  is  no  one  to  release  it ;  no  power  to  discontinue  or  change 
it  as  in  the  case  of  a  highway ;  and  in  the  case  at  bar,  and  all 
like  cases,  4he  law  would,  for  aught  I  see,  by  lending  its  sanction 
raise  a  perpetuity. 

Then  have  we  any  adjudged  cases  in  our  own  or  otherstates 
or  of  the  United  States,  which  bind  .us  to  depart  so  widely  from 
the  common  law?  None  in  New- York,  certainly,  which  go 
beyond  the  right  of  way  or  urban  pleasure  grounds ;  and  I  think 
we  shall  hereafter  see,  in  Cartdyou  v.  Van  Brunt^  a  refusal  to 
go  fiEurther.  This  court  have  never  gone  beyond  streets  and 
roads ;  and  though  the  court  of  chancery  has  proceeded  to  city 
and  village  squares  and  commons,  it  still  stands  far  short  of  the 
doctrine  now  claimed  of  exclusive  appropriation*  If  it  has 
allowed  the  possibility  of  a  grant  without  a  grantee,  and  thus 
opened  a  new  road  to  prescription,  no  one  has  yet  been  allowed 
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actually  to  prescribe  in  a  case  wherein  the  law  has  heretofore 
held  a  grant  impossible.  Besides,  grants  without  grantees  have, 
so  far,  been  confined,  by  our  own  chancery  at  least,  to  religiatis 
or  charitable  purposes.  Much  may  depend  on  the  statute,  cited 
in  Hartford  B.  Church  t.  Witherdl^  3  R.  S.  208,  2d  ed.  %  4, 
which  seems  in  case  of  religious  societies  to  allow  of  a  prospeo- 
tive  grantee,  though  I  confess  I  thought,  when  that  case  was 
before  me  as  vice  chancellor,  where  it  was  first  brought,  that  the 
grant  was  utterly  unavailable  as  professing  to  be  made  in  favor 
of  a  legal  non-entity  ;  and  I  denied  the  injunction  on  that 
ground.  The  chancellor  still  denied  the  ipjunction,  though  on 
another  ground  ;  and  his  obiter  adoption  of  the  cases  in  the 
United  States  court  can  hardly  be  said  to  have  absolutely  natu- 
ralized their  doctrines  even  in  his  own  court.  I  confess  with 
deference,  that  all  the  learning  I  have  seen  upon  the  subject,  and 
we  have  much  in  the  American  courts,  has  not  yet  convinced  my 
mind  that  a  grant  is  either  good  or  can  even  be  made  so  by  a  court 
of  chancery,  either  in  religious  or  other  cases,  where  there  is 
no  person  in  existence  capable  of  taking  any  thing  under  it.  Of 
course  it  cannot  be  presumed.  Nor  am  I  convinced  that  it  will 
help  the  case  to  call  the  grant  by  another  name,  that  of  dedi- 
cation, the  limits  of  which  are  perfectly  restricted  and  defined 
by  the  law,  and  should  remain  so. 

In  Waters  v.  LUleyy  4  Pick.  145, 148,  the  supreme  court  of 
Massachusetts  adopted  the  law  as  laid  down  in  Gateu)ard?s  case. 
The  defendant  fished  in  the  plaintiff's  pond,  and  being  sued  in 
trespass  offered  to  prove  an  immemorial  custom  for  all  the 
inhabitants  of  the  vicinity  to  take  fish  in  the  pond.  Parker,  Ch. 
J.,  who  delivered  the  opinion  of  the  court,  said  the  custom  was 
one  that  could  not  be  sustained  in  law.  ^^  If  such  a  right  is 
available  at  all,  it  must  be  set  up  by  prescription,  &c.  and 
should  be  pleaded  with  a  que  estaie?^  He  cited  Gateward?s 
cascj  and  Grimstead  v.  Marlowe.  A  subsequent  defence  in  the 
same  court,  which  seems  to  me  to  have  depended  on  the  same 
principle,  met  with  a  different  reception.  In  Coolidge  v.  Leamedj 
8  Pick,  604,  the  defendant  pleaded  a  prescriptive  right  for  all 
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the  citizens  of  the  coxnmoQwealth  to  land  and  deposit  lumber 
on  the  plaintiff's  soil  upon  the  bank  of  Charles  river.    The 
court  were  mainly  occupied  in  enquiring  into  the  general  ques- 
tion whether  the  doctrine  of  prescription  was  at  dl  predicable 
of  Massachusetts,  and  concluding  that  it  was,  they  pronounced 
without  citing  any  authority,  that  ^<  the  right  in  question  is  a 
public  prescriptive  right j  and  as  such  is  well  pleaded."    The 
case  is  indeed  all  fours  with  the  one  before  us.    A  court  sitting 
under  the  san^e  system  of  laws,  in  a  neighboring  state,  has  refu- 
sed to  sanction  such  a  defence.    Btthum  y.  Turner ^  1  Qreenl. 
111.    The  public  had  been  in  the  habit  of  landing  lumber  from* 
Eastern  river  on  the  plaintiff's  close,  at  or  near  the  shore,  for 
thirty-five  years  before  suit  brought.     On  a  verdict  for  the 
plaintiff,  and  a  motion  for  a  new  trial,  the  decision  turned  mainly 
on  the  sufficiency  of  the  proof  to  fix  the  plainti^  with  knowledge 
and  give  an  adverse  character  to  the  occupation.    It  was  mate- 
rial, however,  for  the  court  to  notice  whether  the  defence  was 
known  to  the  law;  in  respect  to  which  Mel  ten,  Gh*  J.,  who 
delivered  the  opinion  of  the   court,  thus  expressed  himself:- 
^^  This  user  is  mged  as  the  foundation  of  a  legal  presumption^ 
that  the  place  in  question  had  formerly  been  granted  as  a  pttblic 
landing.    Numerous  cases  have  been  dted  by  the  counsel  for 
the  defendant  to  establish  this  position,  and  shew  that  grants 
have  been  presumed  after  a  user  of  little  more  than  twenty 
years.    With  respect  to  these  cases,  it  may  be  remarked  that 
they  relate  to  claims  of  a  private  nature;  of  privileges  or  ease^ 
ments  enjoyed  by  individuals.^^    He  adds,  that  the  presumption 
of  a  grant  between  individuals  is  the  foundation  of  the  defence. 
The  customary  landing  on  the  banks  of  a  river  seems  in  Penn- 
jy/nonta,    to  have  been  uniformly  resisted,  as  affording   no 
evidence  even  of  a  right  of  way.     Chamhers  v.  Furry ^  1  Yeates 
167,  Cooper  v.  Smith j  9  3&rg.  If  Rawle^  2iB.    The  extravagant 
claim  set  up  in  the  case  at  bar,  to  cover  the  plaintiff's  land  with 
heaps  of  manure  and  piles  of  lumber,  was,  I  think,  in  effect^ 
repudiated  by  this  court  in  Cortelyou  v.  Van  Brunt ^  3  Johns.  R. 
367.    The  defendant^  as  one  of  the  inhabitants  of  New-Utrecht| 
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sought  to  prescribe  for  a  right  of  erecting  fishing  huts  on  the 
diore  of  Long  Island^  to  subserre  the  right  of  common  fishing 
in  the  sea.  Mr.  Justice  Thompson,  in  delivering  the  opinion  of 
tiie  court,  said,  ^^Nor  will  prescription,  in  any  case,  give  a 
right  to  erect  a  building  on'  another's  land.  This  iq  a  mark  of 
title  and  of  ezclusiTe  enjoyment,  and  it  cannot  be  acquired  by 
prescription.  Title  to  land  requires  the  higher  evidence  of 
corporeal  seisin  and  investment.  Prescription  applies  only  to 
incorporeal  hereditaments,  and  whether  the  right  claimed  be 
considered  as  strictly  a  custom  or  prescription,  the  principle  is  the 
same  ;  the  only  material  distinction  between  them  is,  that  one  is 
local  and  the  other  personal  in  its  nature." 

Then  is  the  case  altered  by  any  statute^  provisions  or  other 
institutions  applicable  to  Long  Island  ?  Or  by  any  proceedings 
to  create,  ascertain  or  assert  a  claim  to  the  particular  place  in 
question?  There  were  some  peculiarities  in  the  Long  Island  system 
of  roads,  which  led  the  legislature,  at  an  early  period,  to  embody 
the  statute  regulations  for  this  district  by  themselves,  2  R.  L.  of 
1801,  p.  191,  and  they  have  been  so  continued  in  all  the  subs^ 
quent  revisals.  2  R.  L.  of  1813,  p  .  304.  3  R.  8.  of  1830,  2d 
id.  243.  But  these  did  not,  at  first,  consist  in  any  connection  of 
highways  with  public  landings  and  watering  places  :  for,  it  was 
a^nitted  on  the  argument,  that  the  btter  occur  for  the  first  time 
in  the  stiUnte  of  1813,  section  1,2,  where  they  are  grouped  with 
roads,  and  placed  under  the  direction  of  the  commissioners  of 
highways  in  respect  to  regulating,  opening,  and  altering  them, 
but  not  as  to  creating  or  discontinuing  them.  The  landings  and 
watering  places  are  spoken  of  as  having  been  laid  oui,  or  hereafter 
to  be  laid  out,  and  the  second  section  treats  them  as  being  recorded, 
and  prescribes  the  power  of  the  commissioners  in  removing  obstruc- 
tions and  encroachments,  and  opening  thcjn  to  their  recorded 
width.  The  5th  section,  p.  307,  gives  an  appeal  from  the  com- 
missioners to  three  county  judges,  for  the  purpose  of  reviewing 
any  r^ulation  of,  or  refusal  to  regulate  a  public  landing  or 
watering  place  ;  and  directs  the  mode  of  proceeding  and  declares 
its  effect.    In  the  main,  these  provisions  are  retained  by  the 
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revision  of  1830,3  R.  S.  243,  to  §  1,  sub.  1 ;  Id.  p.  261  to  253 ;  but 
both  acts,  in  respect  to  the  mode  of  creation,  the  existence  and 
evidence  of  landings  and  watering  places,  leave  matters  where 
they  found  them.  The  last  revision,  3  jR.  S.  254, 5,  seems  for 
the  first  time  to  have  given  the  power  of  inquiring  summarily, 
through  a  justice  and  jury,  into  the  question  of  encroachment. 
This  is  confined  to  highways  properly  so  called,  and  the  penalty 
of  five  dollars  for  obstruction  &c.,  formerly  given,  2  jR.  L.  o/'l8l3, 
p.  310,  ^  15^  ijxrespect  to  highways^  public  landings  and  watering 
placesy  is  now  confined  to  roads  and  bridges.  3  R.  S.  of  1830, 
254,  §  83.  In  March,  1835,  the  commissioners  of  highways  of 
North  Hempstead|  assuming  the  power  to  have  been  conferred  on 
them  by  the  statute,  3  !R.  S.  243,  §  1,  caused  the  locus  in  quo  to 
be  laid  out  or  ascartained  as  a  public  landing,  and  a  jury  were 
shortly  after  convened,  on  due  notice  to  the  plaintiff,  who  found 
and  certified  that  he  had  encroached  upon  it.  Both  these  pro- 
ceedings were  before  us  in  May  term,  1837,  when  the  reversal  of 
the  acts  of  the  commissioners  by  the  county  judges  was  affirmed ; 
and  the  certificate  of  the  jury  and  proceedings  connected  with  it 
were  refused  to  be  considered,  because  not  such  a  judicial  matter 
as  could  be  brought  before  us  for  review.  The  suit,  therefore, 
which  was  by  certiorari,  was  dismissed.  17  Wendell j  9,  15.  Yet 
the  certificate  is  still  insisted  upon  as  an  answer  to  the  action,  in 
short,  as  establishing  conclusively,  by  an  adjudication  involving 
the  question  of  public  landing,  that  such  an  easement  existed. 
No  power  is  given  by  the  statute  either  to  the  commissioners  to 
lay  out,  or  the  jury  to  certify  encroachments  upon,  a  public  land- 
ing £0  NOMINE ;  such  power  is  confined  to  highways^  and  I  should 
think,  with  the  intention  apparent  upon  the  statute,  to  exclude 
any  power  as  to  the  creation  of  public  landings,  even  if  they 
are  to  be  deemed  in  any  sense  synonymous  with  highways.  The 
first  section,  sub.  2,  gives  the  commissioners  power  "  to  regulate 
the  roads,  public  landings,  and  watering  places,  alrea^  laid  out, 
and  to  alter  such  of  them  as  they,  or  a  majority  of  them,  shall 
deem  inconvenient.^'  In  the  provisions  which  follow  as  to  des- 
cribing old  and  laying  out  new  roads,  landings  and  watering  places 
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are  excluded  all  mention  ;  and  so  of  the  proceedings  by  jury  to 
determine  and  certify  encroachments.  All  are  confined  to  high" 
ways.  This  term  is  said,  by  the  defendant's  counsel  to  be  generic, 
and  to  comprehend  landings.  The  selectmen  in  Bethum  y. 
Turner^  1  Greenly  111,  had  power  to  lay  out  highways ;  but  their 
laying  out  a  landing  and  place  of  d^osit  was  held  no  protection 
to  its  occupants  ;  and  we  held  the  same  thing  in  respect  to  these 
very  men  of  North  Hempstead,  in  their  certiorari  against  the 
judges  of  Queens,  17  Wendell^  9,  12. 

It  is  clear  to  my  mind,  even  if  the  certificate  of  the  Jury  were, 
in  a  proper  case,  to  have  the  effect  of  a  judgment  beJlween  these 
parties,  thai  the  matter  was  equally  beyond  their  jurisdiction 
as  it  was  beyond  that  of  the  commissioners.     As  remarked  by 
Chief  Justice  Nelson,  in  the  case  cited,  the  only  way  in  which 
they  could  act  favorably  to  a  landing,  would  be  indirectly,  by 
exerting  their  statute  powers  for  establishing  and  preventing  en- 
croachment on  a  highway,  leading  to  and  connecting  with  it.     In 
this  respect,  as  to  subject  matter,  the  powers  of  the  commissioners 
and  jury  are  commensurate  ;  the  commissioners  may  lay  out  de 
novOj  or  describe  and  record  an  old  highway  ;  and  the  jury  set- 
tled the  question  of  encroachment  upon  highways,  where  the  point 
is  disputed  ;  but  the  power  does  not  extend  to  landings.     Inde- 
pendent of  what  I  take  to  have  been  the  plain  intent  of  the  legis- 
lature, a  landing^  even  though  for  the  purposes  of  direct  transit, 
is  more  than  a  highway.    The  relative  rights,  both  of  owner 
and  passenger  in  a  highway,  are  perfectly  understood  and  fa- 
miliarly dealt  with  by  the  law.    Subject  to  the  right  of  mere 
passage,  the  owner  of  the  soil  is  still  absolute  master.   vThe  horse- 
man cannot  stop  to  graze  his  steed,  without  being  a  trespasser  ;  it 
is  only  in  case  of  inevitable,  or  at  least  accidental  detention,  that 
he  can  be  excused  even  in  halting  for  a  moment.    The  landing  of 
wagons,  horses  and  passengers  on  the  shores  of  a  river,  a  sea  or 
an  ocean,  even  though  it  be  upon  a  dedicated  or  recorded  high- 
way on  the  land  connecting  with  the  watery  way,  and  for  the 
direct  purpose  of  going  onward,  is  still  a  trespass  on  the  riparian 
owner,  unless  we  could  suppose  such  acts  to  be  performed  with- 
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out  any  contact  between  the  vessel  and  the  shore*  In  Cham- 
bers y.  Furrr/f  1  YeateSj  167,  the  plaintiff,  who  owned  the  eas* 
tern  shore  of  the  Susquehannah  river,  sued  the  defendant,  who 
had  a  right  of  ferriage  from  the  western  shore,  in  trespass  for 
landing  his  passengers  on,  and  taking  them  from  the  plaintiff's 
soil,  with  freight ;  for  all  which  he  was  accustomed  to  receive 
ferriage.  The  landing  and  reception  is  said,  by  the  case,  to  have 
been  from  aftd  on  board  the  defendant's  flats,  which  I  suppose 
answered  to  our  scows.  The  defence  was  that  the  locus  in  quo 
was  a  publie^  highway.  The  defendant  failed  to  establish  that 
fact  ;  but  MPKean,  C.  J.,  and  Yeates,  J.,  said,  ^^had  it  been  a 
highway,  would  it  have  been  a  justificationi  The  public  would, 
in  that  case,  have  been  entitled  to  a  right  of  passage  ;  but  the 
title  to  the  soil,  the  stones,  the  wood,  or  the  grass  growing  there- 
on,  would  lave  still  continued  in  the  owner  of  the  lands.  The 
use  of  the  ground  would  have  been  dedicated  to  the  public  for 
particular  purposes  only.  The  books  lay  it  down  that  in  Eng* 
land  the  right  to  the  bed  of  a  navigable  river  is  presumed  to  belong 
to  the  crown  ;  and  of  course,  in  such  case  here,  to  the  common- 
wealth, usque  adJUum  aqwB ;  but  the  right  to  the  adjoining  land 
rests  in  the  owner  of  the  soil.  Hence  arises  the  right  to  wharves 
in  the  city  of  Philadelphia,  and  commercial  ports.  No  one  can 
use  them  without  making  compensation  to  the  respective  propri- 
etors." Cooper  V.  Smithy  9  Serg.  tf  RawUy  26,  vras  an  ejectment 
against  a  ferryman  for  claiming*  and  exercising  a  similar  right 
on  the  plaintiff's  soil,  who  was  a  riparian  owner  on  the  Youghi- 
ogany  river.  The  court,  by  Duncan,  J.  adopted  the  reasoning 
in  Chambers  v.  Fkrry.  They  say  '^  the  place  where  the  landing 
was,  if  a  public  highway,  in  an  action  of  trespass  would  not  be 
a  justification.  The  position  of  the  court  *^that  Sumral  might 
lawfully  ferry,  and  land  his  boats  on  the  public  road,  was  errone- 
ous, for  this  was  the  very  question  in  Chambers  v.  Furry.  There 
are  a  few  ferries  whose  landing  is  not  a  common  highwa^^"  The 
case  was  now  before  the  court  on  error,  from  the  C.  P.  on  the 
charge  of  President  Roberts^  who  had  used  that  language  to  the 
jury  now  quoted  and  denied  by  the  court.    Yet  the  case  went 
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for  the  planitiff,  on  a  failure  to  make  out  an  actual  bip^hway,  and 
the  judgment  was  therefore  affirmed.  But  in  Chess  v.  Manoumy 
3  WattSy  219,  the  very  point  was  decided  that  you  cannot  moor 
yQur  boat,  and  land  from  the  river  on  a  road,  though  it  be  regu- 
larly laid  out  and  connected  with  the  boat  highway  on  the  river* 
The  coun  said,  ^^  the  franchise  of  the  public  was  to  pass  over  the 
soil  and  no  more."  The  case  is  the  stronger  as  the  road  was 
laid  out  with  its  termination  at  low  water  mark,  and  as  in  Penn- 
sylvania, it  is  well  known  that  all  the  considerable  rivers,  even 
above  tide,  contrary  to  the  rule  in  most  of  the  other  states,  and 
especially  here,  are  deemed  the  soil  of  the  state,  not  of  the  riparian 
owners.  Shrunk  v.  J%e  SchuylkillJSTav.  Co,  14  Serg.^Rawhy 
71.  The  right  in  question  was  to  a  hihgway  over  Manown'9  farm 
on  the  Monongahelay  which  has  been  judicially  pronouneed  within 
the  local  rule.  14  Serg.  fy  Rawle^  19 y  per  TVghmany  C.  J.  Still 
inasmuch  as  there  the  owner  has  a  freehold  as  against  all  except 
die  state,  down  to  low  water  mark,  it  was  held  ihat  even  a  road 
to  that  point  would  not  sanction  the  landing  with  ferry  boats  and 
passengers  on  his  land.  The  amount  of  these  cases  is,  that  roads 
are  made  to  be  travelled  on,  and  not  to  be  occupied,  much  less 
blocked  up  by  sloops  and  scows.  If  the  contrary  were  allowed, 
the  ferryman  might  derive  a  profit  from  his  toll,  which  belongs 
to  the  owner,  under  pretence  of  a  free  passage.  The  intention 
of  laying  out  a  public  highway,  is  to  make  a  free  passage,  not  a 
profit  to  the  owners  of  water  craft.  The  easement  is  for  land, 
not  water  carriage,  and  therefore  is  not  to  be  touched  by  the  latter, 
without  the  permission  of  th^  owner. 

To  what  cases  the  words  public  landings  and  watering  places^ 
which  have  found  their  way  into  the  statute  concerning  Long 
Island  are  to  be  applied,  we  are  still  left  to  conjecture.  The  stat- 
ute goes  farther  than  to  suppose  a  mere  prescriptive  or  customary 
existence ;  it  lakes  them  to  have  been  laid  outy  or  hereafter  to  6< 
laid  out  i  so  far  using  words  applicable  to  highways,  which  are 
laid  out  by  commissioners  under  prescribed  forms  :  2  H.  S.  of 
1813,  p.  304, 5.     3  R.  S.  of  1830,  p.  343  ;  vid.  also  2  jR.  L.  of 
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1813,  p.  307,  §  8,  and  8  R.  S.  of  1830,  p.  255,  §  93  ;  yet  we 
are  referred  to  no  power  in  any  one  or  more  persons  to  lay  them 
out.  The  statute  studiously  avoids  any  such  power.  The  atten- 
tion of  counsel  was  drawn  to  this  subject,  by  what  we  said  on 
repudiating  the  assumed  power  of  the .  commissioners,  in  17 
Wendell  J  11,  12.  The  suggestion  was,  I  think,  before  counsel, 
when  they  tried  Pearsall  v,  Hewlett^  one  of  the  cases  now  before 
us ;  and  it  is  now  confessed  that  no  power  has  been  discovered 
in  any  statute  or  charter  to  lay  out  landings.  In  one  case  I  per-  . 
ceive,  that,what  was  called  by  the  act  of  1801,  2  jR.  L.  p.  193, 
^5,  "  landing  place,"  simply  is,  by  the  later  statutes  altered  to 
"public  landing  place."  2  R.  L.  of  1813, p.  307,  §8,  and  3  B.  S.  of 
1830^  p.  255,  ^  93.  It  is  said  that  the  laying  out,  can  only  mean 
an  appropriation  by  public  user  in  the  nature  of  a  prescription  ; 
but  W3  have;  I  think,  seen  clearly  that  the  common  law  itself 
stands  in  the  way  of  any  such  assumption.  Other  statutes,  I 
perceive,  assume  that  tracts  of  land,  common  to  some  towns,  are, 
or  were  once  owned  by  them  ;  3  jR.  Sf:  p.  356,  §  17, 20  ;  to  what 
extent  I  do  not  know ;  but  in  Oyster  Bay,  they  are  treated  as 
comprehending  beaches  arid  marshes.  Id.  §  20.  Landings  and 
watering  places  on  such  lands  would  be  of  course,  in  a  degree, 
public.  In  Cortelyou  v.  Van  Brunt,  2  Johns,  Rep.  357,  a  public 
landing  place  is  presented  as  recorded  in  the  old  county  book  of 
roads.  It  is  called  a  common  landing  place.  The  power  of  com- 
missioners even  to  regulate  watering  places,  on  the  assumption 
that  all  the  neighbors  had  immemorially  used  them,  has,  I  know, 
been  resisted,  and  I  think  effectually.  The  commissioners  had 
twice  attempted  to  regulate  a  watering  place  in  Crab  Meadow, 
in  the  town  of  Huntington,  Suffolk  county.  It  was  a  pond,  about 
eight  rods  in  circumference.  Pinckney,  who  claimed  the  pond, 
apppealed  to  three  judges  of  the  C.  P.  first  in  1821,  when  they 
reversed  the  decision  of  the  commissioners  ;  and  again,  in  1822, 
when  a  subsequent  decision  of  the  same  commissioners  was 
affirmed,  on  the  ground  of  immemorial  user  by  the  public.  From 
the  last  decision,  the  case  came  before  this  court,  (my  notes  say,) 
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in  October  term  1827,  when  thft  decision  was  reyersed.  Two 
questions  were  discussed  by  the  judges :  1.  The  right  of  the 
public  to  interpose  such  a  claim ;  and  2.  The  effect  of  the  first, 
as  a  bar  to  the  second  proceeding  of  the  commissioners.  The 
only  notes  I  have^of  the  decision  appear  to  be  recent,  and  on  what 
information  they  were  made,  I  do  not  remember.  The  ground 
is  not  stated,  and  I  may  be  mistaken  in  other  respects  ;  hut.  my 
notes  are  full,  that  difficulties  were  felt  in  the  cowcse  of  Ofnsolta- 
tion,  as  to  the  legal  existence  of  such  public  customs ;  mid  the 
origin  and  character  of  the  Long  Island  watering  places  were 
not  ifotisfactorily  explained.  They  were  assimilated  by*  counsel 
in  argument  to  that  which  I  have  before  mentioned  from  Co.  Litt. 
56,  a.,  which  we  have  seen  was  local  to  the  people  of  a  defioite 
place.  Towns  are  known  to  have  common  lands  ;  -and  these 
reaching  the  sea  shore,  on  Long  Island,  may  perhaps  be  thrown 
out  temporarily,  or  by  permanent  regulation,  at  least,' for  the  use 
of  the  town's  people.  It  is  enough  however,  that  we  are  thrown 
upon  the  common  law,  which  does  not  recognize  any  such  pre* 
scriptive  easement  for  the  benefit  of  a  whole  people.  See 
Manning  y.  Wasdale^  5  AdoL  &  ElliSy  758. 

I  will  merely  add,  upon  the  main  question,  that  considering 
our  extensive  lines  of  coast,  immense,  when  we  take  into  the 
account  our  seas,  lakes  and  rivers  ;  the  long  public  enjoyment 
throughout,  of  landmgs  on  mere  courtesy,  and  under  the  notion, 
I  am  persuaded,  of  mere  license  revocable  when  the  resort  should 
become  inconvenient;  considering  the  like  circumstances  in  respect 
to  other  objects,  such  as  watering  places  at  the  shore  and  in  creeks^ 
springs  and  wells  ;  a  rule  of  law,  which  should  admit  the  pos<- 
sibility  of  turning  such  enjoyment  into  prescriptive  and  absolute 
right  on  the  part  of  the  public,  would  open  a  field  of  litigation^ 
which  no  community  could  endure.  What  is  still  worse  in  a  moral 
point  of  view,  it  would  be  perverting  neighborhood  forbearance 
and  good  nature,  to  the  destruction  of  important  rights.  We 
shall  do  quite  enough  for  the  public,  I  imagine,  by  giving  them 
dedicated  streets  and  ways;  and  at  any  rate,  if  we  shall  hereafter 
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go  with  some  courts,  in  refuaog  to  a  man  the  right  of  modifying 
a  tract  of  his  own  land,  ii^ause  it  has  found  its  way  on  to  hi» 
map,  or  been  talked  of  by  him  as  a  public  square  of  a  city  or 
▼illage.  For  aught  I  know,  we  must  do  this  even  as  to  whole 
farms,  which  modem  speculation  may  hare  dedicated  as  pleasure 
grounds  for  lithographic  cities.  In  the  court  where  we  sit,  how-^ 
eyer,  the  doctrine  has  not  yet  been  practically  extended  to  sub- 
serve the  purposes  of  pleasure  or  fancy* 

Our  remadcs^  so  far  as  they  regard  the  identity  of  the  landing 
with  a  mere  right  of  tDay,  are  made  more  especially  in  respect 
to  the  defence  of  Mr.  Hewlett,  who  is  sued  by  the  present  plaintiff^ 
for  acts  which  he  claims  to  have  performed  as  a  commissioner 
of  highways  J  m  wodcing  the  locus  in  quo^  and  maintaining  his 
ground  thef^,  by  assaulting  the  plaintiff,  who  came  and  sought  to 
expel  him .  Neither  his  own  proceedings,  in  conj unction  with  his- 
*  brother  commissioners,  nor  those  before  the  justice  and  jury,  can 
protect  him,  for  there  was  no  jurisdiction.  So  far  as  the  evidence 
offered  in  that  case  went  to  a  user^  for  the  purposes  of  a  public 
landing,  we  have  seen  that  it  was  inadmissible,  as  not  going  to^ 
confer  a  right  on  any  one. 

In  no  possible  view,  if  we  are  correct  in  saying  that  dedication 
is  predicable  only  of  a  highway j  can  the  defendant  Post  be  pro- 
tected throughout,  for  he  not  only  entered  and  removed  the 
plaintiff's  fence,  but  deposited  manure  on  his  land.  Clearly  thi& 
would  be  an  injurious  excess,  and  a  trespass  upon  the  soil  of  any 
highway*  But  Hewlett  offered  to  show  in  addition,  that  he  con- 
fined himself  to  a  dedicated  Jdghway.  He  too,  entered,  not  for 
the  purpose  of  passage,  but  to  repair  by  ploughing  down  a  knol) 
into  a  marsh.  I  say  nothing  of  the  supposed  benefit  to  the 
plaintiff.  It  was  correctly  answered,  nor  is  any  point  made  to 
the  contrary^  that  an  owner's  soil  can  not  be  legally  entered  and 
worked  by  another,  under  any  pretence  of  supposed  benefit.  Afr 
a  private  citizen,  and  without  authority  from  the  overseer  ofhigK^ 
waysj  Hewlett  might  pass,  but  could  not  legally  stop  and  make 
sepairs* 
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fiftd  Hewlett  oikni  ti>  prcrre  that  the  locus  in  quo  ^ns  ^ 
Ughway,  and  that  he  was  simply  engaged  in  r^airing  it 
m  audi,  under  orders  from  the  town  commissioners,  I  think  the 
piDof  Aoald  ha^e  been  received.  The  objection  to  that  on  tiie 
part  of  the  pkontilT  iS)  that  the  locus  in  quo  having  become  a 
public  highoofg  hy  deikitHony  its  working  and  repair,  if  allowdde 
at  all,  belonged  io  those  who  used  Uj  and  not  to  the  commissio- 
ners ;  that  to  warrant  the  interference  of  the  town  authority,  it 
must  have  been  recorded.  That  certainly  is  not  a  universal 
I  requidte ;  for  the  statute  itself  places  loads,  which  were  used 

I  20  years  next  preceding  1797,  though  not  recorded,   on  the 

footbg  of  those  which  are.  3  R.  S.  253,  §  82.  We  think  a 
road  dedicated  to  the  public,  and  accepted  by  the  commissioners, 
may,  and  must  be  repaired  in  the  ordinary  way.  The  point  was 
directly  resolved  in  State  v.  Camptofif  2  Jf.  U.  Rep.  518,  on 
I  full  consideration ;  and  in  England,  it  is  well^  settled,  that  the 

parish,  (which  for  this  purpose  answers  to  our  town,)  is  prima 
fade  bound  to  repair  a  public  road  in  all  cases ;  and  that  if  the 
duty  lie  upon  any  other,  some  special  reason  should  be  shown. 
Woolr.  on  W^ys.  76,  and  the  cases  there  dted.    Ashurst^  J.  in 
Rex  V.  Shield,  2  T.  JR.  106,  111.     There  may  be  an  objection 
to  a  commissioner  interfering  personally,  and  not  by  an  overseer; 
but  we  need  not  inquire  farther  of  his  power  over  the  premises 
as  a  highway,  for  he  did  not  come  toil  ^s  being  a  highway ;  his 
proposition  at  the  outset  was  to  prove  it  a  public  landing  place, 
and  place  of  deposit;  and  that  the  commissioners  met  and  deter- 
mined to  regulate,  repair,  and  alter  it  as  such,  and  that  he  was 
acting  under  their  determination.    On  the  judge  rejectmg  that 
evidence,  he  offered  to  show  in  addition^  that  the  place  was  a 
highway.    He  was  there  without  any  order  to  work  it  as  such, 
and  comes  back  therefore  to  the  rank  of  a  private  person.     No 
power  ensted  to  make  the  order  in  respect  to  a  public  landing 
place  or  depot,  to  be  made  out  by  prescription  or  custom  ;  for 
we  have  seen  that  none  such  can  exist,  and  none  other  was 
offered  to  be  shown. 
Vol.  XX.  9 
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In  short)  the  landing  and  depot  wer«  the  ground  on  which  the 
defence  turned  in  both  causes.  They  were  allowed  as  a  defence 
in  Pearsall  y.  Post^  where  the  verdict  was  for  the  defendant,  and 
in  which  there  must  be  a  new  trial.  In  Pearsall  v.  Hewlett^  the 
defence  was  disallowed,  and  a  verdict  found  for  the  plaintiff,  and 
therefore  in  that  cause,  a  new  trial  should  be  denied. 

Ordered  accordingly. 


END  or  JULY   TXBM. 
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AEOUED  AND  DETERinNSD 

or  TBS 

SUPBEME   COUBT   OF   JUDICATURE 

OF  TBI 

STATE  OF  NEW-YORK, 

in  OCTOBXK  TSBM|  1838— IN  THE  UZTT-roUXTH  TXAB  OF  TBI  XVPBPXHDBIICB 

OF    TBS    VHITXP    ffTATXfl. 


The  Mayor,  &c.  of  tbe  citt  of  New-Yoilk  vs.  Stone 

and  others. 

tJnder  the  tet  aabjecting  the  city  of  New- York  to  the  payment  of  damages  oeca- 
tioned  by  the  deatruction  of  boUdingB  by  order  of  the  Mayor,  to  preyant  tha 
ipreadin g  of  a  conflKKration,  no  one  bat  otim«rt  or  penoni  having  on  €tiaU  or 
uUtrett  in  th$  Imiiding  dettroffed  are  entitled  to  claim  damages. 

An  owner  or  l$s$€€  who  has  goods  on  hand  as  a  &etor  or  commission  merchant^ 
and  has  a  Ztan  upon  the  same  for  ekargei  or  oitaMCM,  may  claim  damages  to  iho 
awumnt  (tf  hU  Itsu;  bat  he  is  not  entitled  to  claim  the  vakto  oftho  goods  for  the 
benefit  of  the  owner. 

AJpersonhaying  gxNNbstorsdMia  MMingiMlroifid;  of  which  he  Is  not  a  (snaii^  or 
oeeifpanf,  is  not  entitled  to  be  a  Aiatmnni  nnder  the  act. 

It  is  no  bar  to  a  claim  that  the  party  asking  an  assessment  had  effected  an  insurance 
apon  the  property  destroyed^  and  has  reoeired  moneys  on  soch  insnranee. 

i»itrut  upon  the  ralae  of  the  goods  lost,  is  a  proper  item  in  the  estimate  of  dania« 
ges. 

Thi9  case  came  before  the  court  on  a  return  to  a  certiorari  made 
bjf  the  common  pleas  of  New- York,  to  review  the  proceedings 
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had  in  that  court  for  the  purpose  of  assessing  the  damages 
sustained  by  the  defendants  in  error  in  consequence  of  the 
dertrucHan  of  a  huUding^  of  which  they  were  lessees j  by  order  of 
the  mayor  of  New- York  with  the  concurrence  of  two  of  the  alder- 
men of  the  city,  by  yirtue  of  the  powers  conferred  upon  him  by 
the  81st  section  of  the  act  particularly  relatbg  to  the  city  of 
New-York,  2  R.  JL  3G8,  dunng  the  great  f^e  in  that  city,  which 
commenced  16th  December,  1835.  The  return  shewed,  1.  A 
precept  issued  by  the  mayor  Commanding  the  sheriff  to  summon 
a  jury  to  enquire,  &c  2.  An  in^ftisition  of  the  jury  finding  that 
the  defendants  in  error  were  lessees  of  a  building  destroyed,  and 
assessing  their  damages  at  a  certain  sum*  3.  An  affidavit  of  the 
counsel  of  the  corporation  detailing  the  facts  elicited  on  the 
inquiry,  as  that  the  defendants  in  error  bad  at  that  time  goods 
in  store  to  ^llie  amount  of  |226,743.70,  of  which  goods  a  part 
only  amounting  in  value  to  #1,586  •SS  belonged  to  them,  and 
the  residue  ^as  held  by  them  dA  factors  or  commission  merchants, 
and  that  a  portion  of  the  goods  belonging  to  them  to  the  value  of 
lljBl'f  .80  was  saved  ;  that  the  goods  in  the  store  at  the  time 
of  the  fire  were  iiisured  to  the  amount  of  $106,500  on  policies 
of  insurance,  of  which  sum  $60,960  had  he&\  paid  by  the  insu- 
rers, and  received  by  the  defendants  in  error.  4.  An  agreement 
that  the  assured  should  pay  over  to  the  insurers  such  proportion . 
of  the  damages  which  should  be  recovered  in  their  proceedings 
as  should  belong  to  them  ;  and  6.  A  mde  of  the  common  pleas 
setting  forth  the  inquisition  and  stating  the  filing  of  the  affidavit 
of  the  counsel  of  the  corporation,  ajad  then  anffia^mng  the  inqui- 
sition. There  were  two  other  cases  brought  up  at  the  same  time 
in  which  the  proceedings  were  the  same  as  above  stated,  except 
that  by  one  of  the  inquisitions  damages  were  assessed  v^ 
allowed  to  several  individuals  without  stating  the  interest  they 
had  in  the  building  destroyed,  or  the  nature  of  the  loss  sustained, 
as  thus  ^^  wd  they  further  upon  their  oaths  say  that  Oeorge 
^^  Meyer  having  an  interest  in  the  said  premises  Number  57. 
^^  Wat^-streejk,  has  sustained  damage  by  means  in  the  said  writ 
'^  mentioned  over  and  above  his  costs  and  expenses  of  the  said 
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'^  inquisitioii  and  proceedings  to^the  amount  of  $4,345 .  38,  be- 
^*  side  his  expenses  incurred  about  tbe  said  injury,  assessment  and 
^  proceedings  to  be  taxed  and  allowed."    In  reference  to  whiph 
assessment  in  iaror  of  George  Meyer  the  oounsel  for  the  corpo- 
ration in  his  affidavit  stated,  "  that  a  claim  was  ako  made  hy  and 
^^  on  behalf  of  George  Meyer  for  merchandize  destroyed  in  the 
^  cellar  of  the  said  bmlding  No.  67,  Water-street,  valued  at  $4^* 
^^  969 « 50,  at  a  credit  price ;  in  relaition  to  which  claim  itiqppeared 
^'  in  evidence  that  the  whole  of  the  said  merchandize  belonged 
^  Id  persons  in  Lcmdon,  and  had  b^en  coarigned  to  the  said  George 
^  Meyer  for  sale ;  and  that  the  same  was  deposited  by  hin  on 
^^  siifrage  with  the  said  Lansing  and  Monro  in  the  said  cellar." 
The  counsel  for  the  corporation  further  stated  in  his  affidavits 
in  one  or  other  of  the  cases,  that  the  judge  presiding  at  tbe 
taldngof  the  inquests  charged  the  jury  in  substance;  that  a  Insu  of 
a  buQding  destroyed  was  entitled  to  recover  the  full  value  of  goods 
lost  by  such  destruction,  dUhomgh  A«  hdi  them  merely  a$  afact&r 
for  sale  on  commission,  because  a  commission  merchant,  having 
goods  cm  hand  for  sale,  upon  which  he  had  made  advances  or  had 
a  lien,  was  in  law  deemed  tbe  owner  of  the  goods  and  was  entitled 
to  recover  the  full  value  thereof  in  his  own  name,  subject  only 
to  an  account  vrith  his  principa}  ;  that  the  circumstance  of  the 
^oocb  hainng  been  tMuredf  and  of  moneys  having  been  received 
on  such  insurance,  was  not  a  ground  of  diminishing  the  recovery 
inasmuch  as  the  assurers  had  a  right  by  substitution  to  indemnity 
in  the  name  of  the  assured  under  the  act ;  that  persons  having 
property  stared  in  a  buildings  although  not  tenants  or  occupants 
thereof,  were  protected  by  the  act  equally  with  owners,  lessees 
or  occupants,  and  might  be  claimants  under  the  act ;  that  it  made 
no  difference  whether  the  property  belonged  to  the  claimant  in 
his  own  right,  or  was  held  by  him  as  a  consignee,  conuniseion 
merchant,  factor  or  agent,  and  that  the  jury  would  be  warruvted 
in  allowing  interest  upon  the  value  of  the  goods  destroyed  ;  which 
charge  was  excepted  to  by  the  counsel  for  the  corporation.    The 
Jury  in  making  their  assessment  followed  the  instructions  qf  the 
judge.    The  causes  were  argued  by 
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R.  Emmet  §*  G,  F.  Taimauy  for  the  corporation. 

D.  Lordy  jun,  fy  8,  A.  Foot^  for  the  defendants  in  error. 

By  the  Court^  Nelson,  Ch.  J.  We  have  already  determined, 
in  construing  the  Slst  section  of  the  act  relating  to  the  city  of 
New- York,  that  the  owner  or  lessee  of  the  building  destroyed 
was  entitled  to  an  assessment  of  damages  for  the  loss  sustained 
in  respect  to  merchandize,  and  the  other  personal  effects  belonging 
to  him  and  contained  therein.  17  Wendell j  286.  It  was  not 
then  important  to  consider  whether  the  owner  of  the  goods^  who 
had  no  estate  or  interest  in  the  building^  came  within  the  purriew 
of  the  statute ;  that  question  is  now  presented ;  and  also  whether, 
if  he  possess  such  interest,  he  can  claim  damages  for  g6ods  held 
by  him  for  sale  on  commission. 

In  respect  to  the  first  question,  the  statute,  I  am  of  opinion,  is 
too  explicit  to  admit  of  doubt.  It  provides  that  any  person 
interested  in  the  building  may  apply  for  the  precept,  and  that  tlie 
jury  may  assess  the  damages  which  the  ^^  owners  of  such  buildings 
and  all  persons  having  an  estate  or  interest  therein^'*  have 
sustained.  The  term  interest^  (the  only  word  upon  which  a  doubt 
can  possibly  be  raised,)  in  the  connection  in  which  it  is  found, 
clearly  imports  some  share  in  the  building  itself,  and  was  intended, 
probably,  if  net  to  be  regarded  as  synonymous  with  estate^  to 
include  any  degree  of  interest  or  claim  therein  which  might  not, 
in  technical  language,  fall  within  any  of  the  subdivisions  of  estates. 
It  may  well  however,  be  regarded  as  synonymous,  as  the  term 
estate^  when  used  in  reference  to  land,  signifies  simply  an  interest 
therein ;  2  Black.  Comm.  103  ;  and  both  terms  are  in  common 
use  in  th^  transfer  of  titles,  as  may  be  seen  in  the  various  forms 
of  conveyance.  The  word  interest  is  also  frequently  used  by  the 
legislature  in  respect  to  real  estate.  1  R.  L.  503,  §  1.  Laws  of 
1816,  p.  63,  and  others  which  might  be  referred  to. 

The  second  question  is  more  embarrassing.  So  far  as  charges 
or  advances  upon  the  goods  held  on  commission  exist,  the  lessee 
must  be  considered,  to  this  extent,  as  owner  having  a  lien  upon 
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them  to  such  amoimt ;  but  beyond  this  thete  is  difficulty  in  dis- 
covering how  his  rights  or  interests  are  connected  with  the  loss 
or  damages  incurred.  The  principle  and  provisions  of  the  statute 
are  not  like  those  of  Ed.  1,  commonly  called  the  statute  of  hue 
and  cry,  or  4  Geo.  1,  called  the  riot  act,  or  9  Geo.  1,  called  the 
black  act,  by  which  the  inhabitants  within  the  hundred  are  made 
responsible  to  the  party  aggrieved,  either  in  terms  or  in  legal 
effect,  for  the  damages  sustained.  There  no  restriction  existed 
in  respect  to  the  description  of  persons  to  be  indemnified ;  y)hoever 
was  robbed,  had  his  dtffdling  demoUehed  by  a  riotous  assemblage, 
'or  his  cattle  malicumily  maimed,  &c.  could  prosecute  the  hundred 
and  recover  his  damages.  This  body  was  said  to  have  been 
amply  substituted  in  place  of  the  trespassers ;  and  any  person 
who  could  maintain  the  action  of  trespass  at  common  law  might 
well  pursue  the  remedy  under  these  statutes.  They  gave  an  abso- 
lute right  of  redress  to  the  party  injured,  and  whether  obtained 
through  his  bailee,  trustee,  agent  or  servant,  was  altogether  unim- 
portant as  respected  the  defendants,  provided  the  forms  of  law 
authorized  the  remedy  in  the  names  of  the  parties  suing,  so  as 
the  recovery  should  be  conclusive  upon  the  real  party  in  interest ; 
because  if  the  suit  could  not  be  sustained  by  these  persons,  the 
owner  himself  might  bring  it.  Hence  it  was  held,  that  a  servant 
robbed  in  his  master's  absence  might  maintain  the  action,  and 
declare  that  he  was  possessed  as  of  his  own  proper  goods,  or  the 
master  might  bring  the  action  in  his  own  name  ;  so  the  servant 
might  recover  for  the  whole,  where  part  belonged  to  him  and 
part  to  the  master ;  but  if  the  robbery  was  in  presence  of  the 
master,  then  he  alone  could  sue.  3  Bac^  Abr,  512.  2  Salk, 
613.  2  Saund.  379,  380,  and  n.  15.  See  also  note  to  Pinkney 
V.  Inhabitants  cfJSast  Hundred,  id.  374,  379. 

Here  the  damages  to  be  assessed  and  recovered  are  expressly 
limited  to  persons  possessing  an  estate  or  interest  in  the  building 
destroyed ;  not  given  generally  to  the  party  aggrieved'  It  is  the 
damages  which  this  particular  description  of  persipns,  and  none 
else,  have  sustained,  which  are  provided  for  by  the  statute.  We 
must  remember  too,  that  the  act  of  pulling  down  the  building  was 
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lawfol  aft  eooaftoa  law ;  that  here  is  no  substihition  of  tke  citj 
ift  the  place  of  trespaasersi  to  belield  aoeoontable  apon  ptnictj^Mi 
legulatiag  thedamagea^thesameat  if  claimed  against  them;  and 
that  the  daaobsges  rest  solelyj  botk  as  regards  the  rigit  to  recover 
and  UMlity  to.  pay>  upon  the  tenns  of  the  statute  itself.  I 
admit  us  to  the  claimant  the  statute  is  remedial,  and  should  be 
Ubeodly  expounded  in  re^ct  to  him ;  but  tikis  piindple  of  con- 
slnuKtion  will  not  carry  us  out  of  its  protisi^u  and  extend  the 
remedy  to  persons  not  included^  and  in  respect  to  whom  the 
damages  of  the  davmmt  himself  bare  no  necessary  connectioa. 
The  plain  ioiport  of  the  statute  is  derived  from  its  terms,  Seing* 
to  keep  harmless  persons  isUerested  i/n  the  buildings  pulled  down; 
when  it  is  so  cacpounded  as  to  accomplish  thiS)  its>  object  is  com* 
pletely  attaineiL 

If  the  act  (as  in  the  acts  against  tiie  hundred)  had  provided 
i&demnity  genemlly  to  all  persons  sustaining  damages,  then  the 
right  to  ccmpensation  being  secured  to  all,  the  only  question  liiat 
could  arise  would  be  in  respect  to  the  form  of  the  remedy ;  and  in 
anaiogy  to  the  course  of  proceedings  at  common  law,  there  could 
have  been  no  great  difficulty  in  permitting  the  party  in  posses- 
ion of  the  goods,  snch  as  consignee,  bailee,  &c.  to  recover  for 
the  owner.  Possession  alone  might  then  have  sufficed  for  the 
purpose  of  the  remedy  under  tbe  law,  leaving  the  plaintifiP  in 
the  action  to  settle  with  the  party  in  interest.  But  how  can  vre 
say  that  the  ovmer  may  recover  here  through  his  agent  when  the 
corporation  are  not  made  liable  for  the  loss  ?  The  question  is 
not  one  of  remedy,  but  of  right;  the  bailee  is  met  by  the  objec* 
tion  that  the  owner  is  not  provided  fer  in  the  particular  case ; 
it  not  coming  withm  the  scope  and  meaning  of  the  act ;  damages 
are  given  to  the  party  showing  an  interest  in  the  building ;  tiiose 
which  he  has  sustained,  not  the  bailor  or  some  third  peraoa.  To 
say  therefore  that  he  may  recover  for  goods  belonging  to  the  con- 
ttgnor,  bailor  or  the.  like,  would  be  violating  the  principle  of  the 
statute  through  the  form  of  the  remedy.  Where-ttie  case  of  the 
claimant  comes  within  the  provision  of  the  law,  and  he  is  entitled 
to  damages,  any  remedy  for  tiie  loss  Aat  be  may  bave  agraurt 
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tinrd  persons  is  not  to  be  regarded  ;  it^is  enough  for  him  that  he 
may  Took  to  that  given  to  him  under  the  statute. 

Interest  was  properly  allowed  ;  it  entered  into  an  estimate  of 
the  loss  which  the  party  had  sustained,  and  was  a  part  of  the 
damages. 


JoHNSOK  vi.  Moss. 

wi^intmUtod^rmiHi  aridUonfi§  (oodalQioiiglkfiiAappUeMittWMn  only  to 
Ids  heKtf  ai  to  the  intent,  provided  he  letf  forth  the  (aeti  and  circnmitanreg  apon 
vhteh  MWh  WleTis  fMDded. 
Where  the  p»Qee«dla«r  is  aider  the  pcoviitei  of  <he  Undied  BttMbm,  U  is  ■• 
objection  that  there  ace  more  than  faw  doffi  between  the  teste  and  retem  of  the 


eCnenMfciMifftsthy  vMie  cfn  ettuhnant  aguMl  A.  B.  he  had  levied 
on  eerti^propartj,  will  be  intended  to  baafelnnithelhalindliTiedniion  tbo 
property  of  the  defendant. 
On  a  eenuDon  law  eertiorariy  ff  the  jtutiee  had  Joriadlction,  hla  judgment  wm  not 
heaevctaac^ttoivh.  It  berenierad  «n  m  lawflftWmr  dietaration  or  defeetiw 
proof;  nor  wiU  such  judgment  be  revenedi  althongh  itbe  for  an  anoont  neai^ 
dooble  the  nm  alleged  by  the  plaintiff  to  be  doe  to  him  on  obtaining  th#attaeh- 
ment. 

Common  law  certiorari  to  a  justice's  court,  returnable  in  this 
court.    Moss,  on  the  Mth  May,  1836,  sued  out  an  attacfment 
against  the  goods  and  chattels  of  Johnson.    He  made  affidavit 
that  Johnson  was  indebted  to  him  in  the  sum  of  |27,  oyer  and 
aboTe  all  discounts  i  that  he  believed  Johnson  had  departed  the 
county  with  intent  to  defraud  his  creditors,  and  then  stated  the 
flicts  and  circumstances  on  which  he  grounded  his  belief,  viz.  that 
Johnson  was  a  man  of' but  little  property  and  owed  a  good  many 
debts ;  that  he  departed  the  county  of  Otsego  in  a  clandestine 
manner  in  March  last,  taking  with  lum  a  span  of  horses,  wagon 
and  harness,  and  most  of  his  property  liable  to  execution  ;  that 
his  family  sdd  he  had  gone  to  Albany,  but  the  applicant  for  the 
attachment  had  been  informed  by  one  of  his  neighbors  that  he 
was  in  ^oga  county  :  all  of  which  he  believed  to  be  true.    The 
justice  issued  an  attachment,  dated  16th  May,  returnable  23d 


146  CASES  IN  THE  SUPREBfE  COURT. 

Johnson  «.  Moss. 

May.  The  constable  made  return  that  he  had  levied  upon  one 
folly  fyc.  of  a  tablcj  and  had  left  a  certified  copy  of  the  attach- 
ment and  an  inventory  at  the  dwelling  house  of  the  defendant 
with  his  family,  he  not  being  found  in  the  county  ;  the  attach- 
ment was  not  served  personally.  On  the  return  day  the  plaintiff 
appeased,  but  the  defendant  did  not  appear  ;  the  plaintiff  declared 
for  goods,  wares  and  merchandize,  &c.  &c.,  and  called  a  witness 
who  gave  evidence  of  the  plaintifi  's  demands.  The  justice 
rendered  a  judgment  for  $45.83,  besides  costs.  The  case  was 
submitted  on  written  arguments.  The  plaintiff  in  error  insisted, 
1.  That  the  affidavit  was  insufficient;  2.  That  the  attachment 
was  erroneous  in  having  six  days  between  its  teste  and  return, 
whereas  the  process  should  have  been  a  summons  returnable  not 
more  than  four  days  from  its  date,  Statutes ^  sess.  of  1831,  p. 
403,  §  33  ;  3.  That  the  return  of  the  constable  was  insufficient, 
inasmuch  as  it  did  not  show  that  any  property  was  levied  upon,  or 
that  what  was  levied  upon  was  the  property  of  the  defendant; 
4.  That  the  declaration  was  insufficient ;  and  6.  That  the 
judgment  was  manifestly  unjust,  it  being  for  $46.83,  when  the 
indebtedness  was  alleged  to  be  only  $27. 

JET.  Bennetty  for  the  plaintiff  in  error. 

Morehouse  Sf  Lathropy  for  defendant  in  error. 

By  the  Court,  Bbonson,  J.  This  attachment  issued  under  the 
provision,  2  R.  S.  230,  §  26,  28,  as  amended  by  Laws  of  1831  y 
p.  404,  §  36,  on  the  ground  that  the  defendant  had  departed 
from  the  county  where  he  last  resided,  with  intent  to  defraud 
his  creditors.  In  stating  the  intent  with  which  the  defendant 
departed,  the  applicant  as  must;  generally  be  the  case,  only  swears 
to  his  belief;  but  the  facts  and  circumstances  on  which  the  appli- 
cation was  founded,  are  directly  and  positively  alleged.  The 
case  does  not  fall  within  those  of  10  Wendell^  420,  and  14  id. 
237. 

The  attachment  did  not  issue  against  the  defendant  as  a  non- 
residenty  Laws  of  1831,  p,  403,  §  33,  but  on  the  ground  that  the 


ALBANY,  acrrOBER,  1S38.  147 


Johmon  «•  Moss. 


defendant  had  departed  from  the  county  with  intent^  &c.  2  R. 
S,  230,  \  26,  and  in  such  cases  there  must  not  be  less  than  six 
nor  more  than  twelve  days  between  the  teste  and  return  of  the 
process.  Id.  \  30.  There  is,  therefore,  nothing  in  the  objection 
that  there  were  more  than  four  days  between  the  teste  Ad  return 
of  the  process. 

The  justice  states  that  the  constable  returned  that  he  had  at- 
tached a  table;  the  return  itself  seems  to  have  been  that  the 
constable  had  levied  upon  one  fallj  fyc.  of  a  table.  Whichever 
may  be  correct,  it  is  impossible  to  maintain  the  objection  that  no 
froperty  was. levied  on.  Again,  it  is  said  that  it  does  not  appear 
that  the  levy  was  on  the  defendant's  property.  The  attachment 
required  the  officer  to  take  the  defendant's  property,  and  the 
constable  returns  that  by  virtue  of  the  attachment  he  has  levied 
on*a  table,  &c.  The  fair  and  reasonable  intendment  is,  that  the 
property  taken  belonged  to  the  defendant.  The  return  was,  I 
think,  sufficient. 

Should  it  be  admitted  that  the  declaration  was  defective,  we 
could  not  interfere.  This  is  a  common  law  certiorari,  and  we 
cannot  look  beyond  those  questions  which  go  to  liie  jurisdictioj^ 
of  the  justice.  BirdsaU  v.  PhillipSj  17  Wmdellj  464.  On  the 
return  of  the  attachment,  the  previous  proceedings  having  all 
been  regular,  the  justice  acquired  jurisdiction  to  hear  and  render 
judgment.  IS  he  did  so  upon  an  insufficient  declaration,  or  on 
defective  proof,  the  error  cannot  be  reached  in  this  form.  But 
the  declaration  is  well  enough. 

In  the  affidavit  on  which  the  attachment  issued,  the  plaintiff 
stated  his  claim  at  $27,  and  judgment  was  rendered  in  his  favor 
for  145.83,  besides  costs.  It  is  not  improbable  that  injustice 
has  been  done  the  defendant,  but  a  common  law  certiorari  will 
not  help  him. 

Judgment  affirmed. 
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I  JOBNSON  VS.   Moss. 

Whether  an  action  will  lie  on  a  Jadgment  obtained  when  the  proeew  k  by  9ita^mmt 
until  the  property  taken  on  the  attaehment  be  sold  ;  and  whether  a  tecond  atlnah- 
ment  can  be  sued  ont  on  anth  Jadgment  before  the  property  taken  on  (he  first  be 
•old,  ^dP$» 

Botif  aach  pxoceedfaiga  be  enoneoQa,  they  eannot  be  ooneeted  on  a  coflUMn  km 
certiorari, 

CoMMOir  law  certiorari.  From  the  return  in  this  case^  it  ap- 
pears that  on  the  ninth  of  Junel  1836,  Moss,  the  plaintiff  below 
in  the  last  preceding  case,  {ante^  146,)  sued  out  another  attach- 
ment against  Johnson,  by  virtue  of  which  the  constable  levied 
upon  a  span  of  Hack  mdiTts,  On  the  return  of  the  process,  the 
plaintiff  declared  on  the  judgment  obtained  on  the  23d  May, 
and  on  production  of  proof,  the  justice  rendered  a  second  judg- 
ment for  the  plaintiff. 

By  the  Comty  BBOKsoiry  J.  The  queslioM  decided  at  this 
term  in  a  case  between  the  same  parties,  (see  last  preceding  ease,) 
dispose  of  all  the  points  in  this,  eaccept  Ubit  following:  This 
suit  was  also  comsMnced  by  attachment ;  the  defendant  wa« 
not  personally  served,  and  did  not  appear  on  the  trial.  The  plain*  ' 
tiff  declared  on  a  judgment,  which  jHrobably  was  the  judgment 
recovered  in  the  first  action.  It  is  objected  thst  no  action  will 
lie  on  the  first  jadgment  imtil  the  property  taken  on  the  first 
attachment  has  been  sold.  See  Laws  of  1831,  p.  405,  §  39.  The 
second  attachment  was  levied  cm  other  property  than  that  taken 
on  the  first ;  and  it  is  said  that  this  could  not  be  done  until  the 
property  first  taken  had  been  sold.  If  the  objecti<m9  are  well 
founded,  they  cannot  be  remedied  by  a  common  law  certiorari. 
On  the  re-turn  of  the  attachment,  all  things  being  apparently 
r^ular,  the  justice  had  juiisdiction  to  hear  the  cause  and  render 
judgment. 

Judgment  affirmed* 


AIiBAlIT,  OCTOBER,  1$S8.  149 


9.  CMIA. 


Sta&b  and  others  vs.  Chijj)  and  others,  .t^vt^  w*'C  -^  /C^^< 


-'      -c 


Wli««  te  a<May«3raiiM  of  pNBfaM  sitiato  M  <he  iMoik  of  a  rirer  iMiT  1^ 
lines  tfo^tatod  to  ronfironolMof  tk«  #ointn  of  Om  M  ft»  ttt  fiMr  aad  Itewi 

along  th€$h>f<f$aidrivtrto9,eeriun  street,  the  granteo  takes  o4,/!foi»  «fiHS» 
flee  dSnenthig  optoion  of  Mr.  Justiee  B&onsok.* 

Tei»  was  aB  acttoa  of  ^tctmeni^  tried  at  the  Monroe  ciremt 
in  October,  1836 1  before  the  Hon.  AjunsoH  Oaxsuksb,  then  one 
of  the  eifcttit  judges* 

The  plakitifEs  claimed  title  to  the  premises  in  qnestion  on  the 
following  state  of  fiu^ts  :  It  was  admitted  that  pretions  to  the 
13th  August,  1817,  Charles  Carroll,  William  Fitzhugh  and 
Nathaniel  Roofaester  were  seised  of  a  tract  of  100  acres  of  land 
coTenng  tbe  premises  in  question,  and  that  both  plaintiffs  and 
drfendants  cl«m  under  thai  title.  The  plainti&  then  produced 
in  evidence,  1.  A  fortUim  dad  between  Carroll,  Fitzhugh  and 
B4>chester  of  the  aboTe  tract,  bearing  date  13th  August,  1817, 
by  which  mill  Mttl  lot  number  iwelvt  (the  premises  in  question,) 
among  other  paer eels,  was  allotted  to  Rochester ;  2.  A  second  par- 
tition deed  between  the  same  parties,  bearing  date  10th  Septembers 
1823,  wheareby  certain  alterations  were  made  in  the  numbers  and 


V 


•  Mr.  Justice  fironson  holds  tliat  the  frant  of  soil  a^acmS  to  a  dTev  not  oayiga* 
ble,  does  not  rucuiorUy  pass  the  fee  of  the  bed  qf  th0  river.  He  admits  that  the 
giaatee  in  the  abssnoe  of  all  proof  to  the  eoatnury  kprlflM/iids  or  by  common  pr$- 
mmftiom  tha  ownor,  bat  (aslsts  that  aieh  pressttptkm  like  asost^tbets  Biay  be  rs- 
botted  ;  and  is  of  opinioi^that  under  the  cironmstanoes  of  this  case  the  presumption 
is  destroyed. 

In  Uia  dieoBSskm  of  this  ease,  the  Judge  adraooes  the  foUowlng  proposifion  t 

Siaufii^Me  rivort,  whether  fnth  or  9aU,  and  withoat  lefeicnoe  to  the  flow  and  re- 
ilow  of  the  tide,  belong  to  the  public.  The  rale  of  the  common  law  that  the  flow 
and  reflow  of  the  tide  is  the  criterion  by  which  to  determine  whether  a  rirer  t* 
pnbllo  or  Bot»  not  behig  appliesble  to  o«  great  fresh  water  rireft,  ftwmsno  part  of 
flie  law  of  this  state* 

Whether  a  riparian  owner,  who  claims  In  an  action  of  ejectment  to  recorer  ail 
iDMH  o^Mi^  is  not  boand  to  Aow  the  rirer  to  be  mmarigriile,  fMTS. 
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size  of  various  mill-seat  lots ;  and  other  mill-seats  laid  out  and 
divided  between  them ;  3.  A  deed  from  Rochester  to  William 
Cobbj  bearing  date  9th  November,  1819,  conveying  ^^AU  that 
"  certain  piece  or  parcel  of  mill-seat  lot  JVb.  12  in  the  village  of 
^^  Rochester,  beginning  at  the  northwest  corner  thereof  on  the 
^^  south  bounds  of  Buffalo-street^  running  thence  southwardly 
^^  along  the  east  bounds  of  the  mill-yard  and  at  right  angles  with 
"  Buffalo-street  30  feet ;  thence  eastwardly  parallel  with  Buffalo- 
'^  street  about  45  feet  to  the  Genesee  river;  thence  northwardly 
^^  along  the  shore  of  said  river  to  Buffalo-street  i  thence  along 
<<  the  south  bonds  of  Buffalo-street  westwardly  to  the  place  of 
^^  beginning  :  together  with  a  privilege  of  taking  water  from  the 
^^  present  mill-race  near  the  mill  now  occupied  by  Bissel  &  Ely ; 
'^  such  water  to  be  conveyed  in  front  of  and  near  the  said  mill 
^^  and  below  the  surface  qf  the  ground^  to  be  kept  well  covered 
^^  so  as  not  to  obstruct  the  passage  and  use  of  the  piill-yard  &c. 
^^  &c."  (prescribing  the  quantity  of  water  to  be  used  ;  giving  a 
right  in  common  to  the  use  of  the  mill-yard  fronting  the  mill 
occupied  by  Bissel  &  Ely  and  extending  to  the  said  lot  number 
twelve;  and  subjecting  the  grantee  to  a  proportion  of  the  expense 
of  repairs  on  the  dam  and  raceway,  &c.  &c. ;)  and  4.  The  plain- 
tiffs produced  in  evidence  a  deed  ftom  the  said  Nathaniel  Roches- 
ter to  Thomas  Morgan^  bearing  date  on  the  same  day  with  the 
deed  last  mentioned,  conveying  the  residue  of  the  said  mill-seat 
lot  No.  12  to  the  grantee,  in  which  the  premises  conveyed  are 
described  as  beginning  at  the  southwest  comer  of  the  premises 
conveyed  to  Cobb^  running  thence  southwardly  along  the  east 
bounds  of  the  mill-yard  25  feet  ^  "thence  eastwardly  along 
"  the  north  bound  of  an  alley  and  parallel  with  Buffalo-street,  to 
^^  the  Genesee  river  (nearly  fifty  feet ;)  thence  northwardly  along 
*'  the  shore  of  the  Genesee  river  to  William  Cobb's  comer  ;'* 
thence  to  the  place  of  beginning.  ^^ Together' with  the  privilege 
of  taking  water  from  the  present  mill-race^^  &c.  &c*  (containing 
the  same  provisions  as  in  the  deed  to  Cobb.)  After  the  produc- 
tion of  those  deeds,  the  plaintiffs  deduced  a  regular  title  under 
the  same  to  themselves.    The  judge  charged  the  jury  that  upon 
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^  true  construction  of  the  deeds  ^cecuted  by  Rochester  to  Cobb 
and  Morgan,  the  grantees  had  obtained  title  to  the  centre  of  the 
Genesee  river^  and  that  title  having  become  vested  in  the  plain- 
tiSs,  he  directed  the  jury  to  find  a  verdict  for  them,  which  they 
did  according  to  such  direction.  The  defendants  having  excep- 
ted to  the  charge  of  the  judge,  now  moved  for  a  new  trial. 

S.  Beardsley^  (Attorney-General,)  for  the  defendants,  insisted 
that  though  it  should  be  admitted  that  the  original  proprietors 
of  the  100  acres,  under  whom  the  plaintiff's  claim,  might  have 
held  to  the  centre  of  the  river,  it  did  not  follow  that  Cobb  and 
Morgan^  under  the  conveyances  to  them,  could  set  up  a  similar 
claim.  In  the  sale  of  a  village  lot  situated  on  the  bank  of  a 
river,  such  a  construction  should  not  be  given  to  the  conveyance, 
as  that  the  grantee  should  take  the  fee  of  perhaps  four  times  as 
much  9r  more  land  as  was  manifestly  intended  to  be  conveyed, 
especidly  when,  as  here,  there  are  metes  and  bounds,  the  lot  is 
confined  to  the  shore  of  the  river,  and  the  terminus  is  a  street. 
The  shore  of  a  fresh  river  is  where  the  land  and  water  ordi- 
narily meet ;  6  Cowen^  547  ;  whilst  the  shore  of  the  ocean  is 
that  portion  of  land  lying  between  high  and  low  water  mark. 
6  Mass,  R.  436.  Allowing  the  legal  presumption  prima  facie 
to  be,  that  the  owner  of  the  bank  is  the  owner  of  the  stream  to^ 
the  middle  thereof,  such  presumption  like  all  other  presumptions 
may  be  rebutted  ;  3  Kenth  Com.  427,  428,  432  ;  and  here  it  is 
rebutted  by  the  very  terms  of  the  conveyance  limiting  tbe  grant 
4p  the  shore  of  the  river.  If  it  clearly  appear  that  it  was  inten- 
ded to  limit  the  grant  to  the  bank  of  a  river,  it  will  be  limited 
accordingly.     17   Wendell^  596. 

0.  Hastings^  for  the  plaintiffs,  contended  that  according  to  the 
settled  rules  of  construction  in  cases  of  this  kind,  the  plaintiffs 
took  to  the  centre  of  the  stream  ;  and  that  there  was  nothing  in 
the  description  of  the  premises  in  this  case  going  to  show  a  dif- 
ferent intention.  The  length  of  line  running  to  the  river^  is 
indefinite,  and  cannot  be  satisfied  without  reaching  to  the  centre 
of  the  river  ^  and  the  words  thence  along  the  shore  of  the  river^ 
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cannot  be  construed  as  synonymous  with  the  wof ds^  thence  upcm 
the  ^hore  of  the  riyer. 

Sy  the  Omrtj  Cowen,  J.  The  counsel  for  the  plaintifli 
adverted  on  the  argument  to  the  eyident  purpose  for  which  this 
lot.  No.  12,  with  other  lots,  were  laid  out  along  the  river,  among 
the  original  proprietors.  He  insisted,  that  granting  them  as 
water-lots  looked  to  the  enjoyment  of  hydraulic  privileges  ;  and 
it  would,  no  doubt,  be  strange,  that  after  deliberately  arranging 
and  conveying  lots  for  such  an  object,  the  law  should  cut  off  the 
purchasers  from  the  river,  by  a  puzzledom  to  be  raised  on  a  few 
equivocal  words  in  the  grant. 

But  there  is  no  necessity  for  looking  to  extrinsic  circumstances. 
There  can  be  no  question,  that  the  deeds  to  Cobb  &  Morgan,  on 
their  face,  invested  them  with  a   fee  simple  in  the  lank  of  the 
river.    The  south  line  runs  about  42  feet  to  the  Oenesee  river j 
thence  northwardly,  along  the  shore  of  the  said  river  to  Buffalo- 
street;  and  it  is  insisted  by  the  counsel  for  the  defendants,  that 
these  latter  words  are  so  strong,  as  to  subvert  the  plain  meaning 
of  the  former  words  to  the  river ^  and  tie  up  the  grant  to  the 
shore.    But  suppose  we  were  to  expunge  the  words  to  the  river^ 
and  take  the  shore  as  the  boundary  :  the  grantees  became-propri- 
etors  of  the  sJ^ore;  which  when  applied  to  a  fresh  water  river, 
means  the  hank.    Johns.  Die.  quarto.    Shore  and  hankj  signifies 
the  earth  arising  on  each  side  of  the  water.    Id.  Bank.    And. 
then,  says  Sir  John  Leach,  Y.  C,  Wright  v.  Howard^  1  Sim. 
tf  Stu.  203,  ^^Prima  facie^  the  proprietor  of  each  bank  of  a' 
stream,  is  the  proprietor  of   half  the  land   covered  by  tse 
stream."    The  lank  and  the  water  are  correlative.    You  cannot 
own  one  without  touching  the  other.     But  the  lank  is  the 
principal  object ;  and  when  the  law  once  fixes  the  proprietorship 
of  that,  the  soil  of  the  river  follows  as  an  incident,  or  rather  as 
a  part  of  the  subject  matter,  usque  Jilum  aqua.     Lord  Hale  puts 
it  that  fresh  rivers  do,  of  common  rights  belong  to  the  owners  of 
the  soil  adjacent.     De  Jure  Maris^  ch.  1,    6  Cowen^  537.    The 
law  does  not  stop  to  criticise  the  words  by  which  a  man  is  made 
,owner  :  it  enquires.  Is  he  the  shore  owner  1    If  that  be  90,  he 
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touidies  the  water.  Per  Marshall^  C.  J.  in  Hdndly^s  lessee  t. 
Anthony^  5  Wheat.  385.  It  is  conceded  that  the  words  to  and 
^ong  the  river ^  would  include  the*stream.  What  difference,  I  ask, 
between  that  and  to  a^d  alotig  the  shorel  A  difference  of  words 
signifying  the  same  thing.  In  either  case,  taken  literally,  and 
according  to  common  understanding,  they  carry  you  to  a  line 
intermediate  the  water  and  the  land,  and  touching  both.  How 
do  they  take  more  1  Upon  construction  of  law,  which  does  not 
require  express  words  for  the  grant  of  every  part,  as  houses, 
fences,  mines,  or  the  elements  of  water,  or  air,  which  all  pass  by 
the  word  land;  and,  as  a  grant  of  land  by  certain  boundaries, 
prima  facie  psases  all  such  parts  to  the  grantee,  tuque  ad  calum 
4t  ad  infernos:  so,  within  the  same  principle,  it  passes  the 
adjoining  fresh  water  stream,  usque  ad  jUum  aqua.  The  pas- 
sing of  the  one  kind  may  just  as  well  be  questioned  as  another, 
not  only  in  the  eye  of  the  law,  but  of  common  sense  and  reason. 
Within  the  first  maxim  it  is  said,  one  shall  not  build  so  as  to 
overhang  another's  premises,  darken  his  lights,  or  confine  the 
air :  and  surely  it  would  be  more  absurd  for  iiie  law  to  give  a 
man  the  shore  or  side  of  a  fresh  water  river  ;  and  yet,  by  saving 
the  bed  to  the  grantor,  make  the  owner  of  the  land  a  trespasser, 
every  time  he  should  slake  his  thirst  or  wash  his  hands  in  the 
stream.  In  Govit^s  administrators  v.  Chambers^  3  Ohio  Rep. 
495,  a  case^  by  which  the  supreme  court  of  the  state  of  Ohio 
adopted  the  doctrines  of  Lord  Hale,  they  say,  ^  a  river  consists 
of  water,  bed  gnd  banks^  By  running  up  or  down,  or  along 
dfther,  therefore,  you  touch  the  river  within  this  case.  I  have 
said  that  along  the  shore  is  the  same  thing.  I  admit  it  is 
not  critically  correct  to  say  the  share  of  a  river.  The  term 
belongs  in  its  strict  sense  to  the  ocean.  Dr.  Johnson  says,  it 
applies  to  a  river  only  in  a  secondary,  or,  as  he  calls  it,  a  licenr 
tious  sense.  ^^  Beside  the  fruitful  shore  of  muddy  Nile.''  Johns. 
Did.  4to.  Shore.  Yet,  it  is  sometimes  so  applied  in  l^al, pro- 
ceedings. The  compact  between  Virginia  and  Kentucky  speaks 
of  the  shores  of  the  Ohio  ;  which  word  shores  was  treated  by  C. 
J.  Varshall,  in  Uandly^s  lessee  v.  Anthony^  as  the  same  with  side 
or  hank.  We  know  it  means  the  same  in  common  understanding 
Vol.  XX  ^^ 
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amoDg  US,  which  must  govern  in  the  construction  of  a  convey* 
ance. 

It  is  true  that  parts  of  the  thing  may  be  excluded  or  excepted 
from  the  grant,  or  may  exist  in  separate  hands  by  prescription  ; 
or  they  may  be  granted  by  name  together  with  the  land ;  but  in  no 
case  does  the  m^re  omission  to  mention  them  operate  as  an  ex- 
clusion. No  matter  how  particularly  the  area  of  the  land  may  be 
described  ;  no  matter  how  definitely  bounded,  it  will  carry  every 
part,  whether  above,  below,  or  collateral.  That  this  rule  in 
respect  to  the  soil  of  fresh  wat^r  rivers  has  long  practically  pre- 
vailed, may  be  seen  in  the  books  and  authorities  which  I  collated 
in  6  Cotren,  543  ^o  561.  It  follows,  also,  I  think,  conclusively 
from  the  cases  there  cited,  that  if  there  be  an  exception  or  exclu- 
rion  of  the  part,  the  burthen  of  showing  that,  lies  on  the  side  of 
the  party  who  affirms  it.  The  exception  is  to  be  raised  like  that 
to  the  right  of  using  a  stream  running  across  another's  farm.  It 
may  be  expressly  reserved  for  the  grantor's  mill  below,  or  there 
may  be  an  adverse  user  of  twenty  years,  &c.  all  of  which  is  very 
fully  considered  in  many  cases.  There  is  but  one  difference 
between  a  stream  running  by  the  side  of  a  man's  farm  and  one 
which  runs  through  it  ;  in  the  former  case  he  \)f  course  owns 
but  half,  and  in  the  latter  the  whole  of  the  ground  covered  by 
the  stream.  In  GaviPs  administrators  v.  Chambers^  the  plaintifi 
had  taken  possession  of  the  bed  of  the  Sandusky  river,  built  a 
mill,  and  sued  the  defendants  for  building  below  and  flowing  back 
the  water  upon  the  mill.  The  defendants  denied  that  the  plain- 
tiffs owned  the  bed  of  the  stream  ;  for  they  claimed  under  a 
conveyance  from  the  United  States  bounding  them  on  the  bank  ; 
and,  indeed,  the  area  of  the  river  to  high  water  mark  was  deduc- 
ted by  the  United  States,  and  only  lands  on  the  shores  paid  for. 
Yet  the  bed  of  the  stream  was  held  to  pass.  Here  was  every 
thing  but  an  express  exception  by  the  United  States.  They  had 
included  the  river  in  their  surveys  ;  but  deducted  the  bed  from 
the  price  and  bounded  the  patentee  on  the  banks.  Yet  what 
say  the  court  *t  They  ask,  ^^  at  what  point  does  the  right  of  the 
owner  of  the  adjoining  lands  terminate?  on  the  top  or  at  the  bottom 
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'  of  the  bank?  at  high  or  low  water  marki  does  his  boundary  recede 
or  adyance  with  the  water,  or  is  it  stationary  at  some  pointi  and 
where  is  that  point?  who  gains  by  allavion,  who  loses  by  the  direp- 
tions  of  the  streams?  No  satisfactory  rules  can  be  laid  down,  in 
answer  to  these  questions,  if  the  common  law  doctrines  be  departed 
from  ;  and  if  it  be  assumed  that  the  United  States  retain  the  fee 
ample  in  the  beds  of  our  rivers,  who  is  to  preserve  them  from 
individual  trespasses,  or  determine  matters  of  wrong  between  the 
trespassers  themselves?  It  cannot  be  reasonably  doubted  that  if 
all  the  beds  of  our  rivers  supposed  to  be  navigable,  and  treated 
as  such  by  the  United  States  in  selling  the  lands,  are  to  be  re- 
garded as  unappropriated  territory,  a  door  is  opened  for  incalcu- 
lable mischiefs.  Intruders  upon  the  common  waste  would  fall 
into  endless  broils  amongst  themselves,  and  involve  the  owners 
of  adjacent  lands  in  controversies  innumerable.  Stones,  soil, 
gravel,  the  right  to  fish,  would  all  be  subjects  for  individual 
scramble,  necessarily  leading  to  violence  and  outrage."  The 
picture  is  a  strong  one  ;  but  it  comes  short  of  life,  if  we  apply 
the  strict  construction  there  contended  for  by  the  defendants 
to  the  water  lots  of  the  Oenesee  at  Rochester,  and  the  hundreds 
of  other  streams  in  our  manufacturing  districts.    It  is  said  by 

.  Chancellor  Kent,  speaking  of  the  cases  cited  in  6  Cowen^p44^ 
^'They  demonstrate  the  existence  of  the  rule  that  a  grantee  boun- 
ded on  a  river,  (and  it  is  almost  immaterial  by  what  mode  of 
expression,)  goes  ad  medium  JUum  aqua^  unless  there  be  decided 
language  showing  a  manifest  intent  to  stop  short  at  the  water's 
edge."  3  Kenfs  Camm.  429,  Sd  ed.  note.  We  may  ask,  look- 
ing at  the  whole  of  the  books  and  the  honesty  of  the  transaction, 
what  ought  the  grantor,  whether  United  States,  state  or  individ- 
ual, to  do  when  the  patent  or  grant  extends  to  the  shore,  but  the 
grantor  yet  means  to  except  so  important  a  part  as  the  adjoining 
stream?  The  obvious  answer  is,  let  the  grant  state  the  exception 
in  terms.  Otherwise,  as  the  law  has  long  been  understood, « the 
allowance  of  an  exception  would  operate  as  a  fraud,  gross  in  its 
character,  and  dangerous  to  a  very  large  portion  of  the  commu- 
nity. 
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There  "will  be  seen,  moreover,  a  very  distinct  and  strong  ten- 
dency in  the  cases  I  have  cited,  to  turn  every  doubt  upon  ex- 
pressions which  fix  tha  boundary  next  the  river,  in  favor  of  a 
contact  with  the  water.  *   The  words  which  in  those  cases  and 
others  have  created  the  most  frequent  difficulties  are  where  the 
termini  of  the  river  line  stand  on  the  bank  at  some  distance  from 
the  stream,  and  the  line  is  prescribed  to  run  between  them^ 
"  along  the  river,"  or  "  up  the  river,"  or  "  down  the  river,"  or 
the  like.     It  has  been  contended  in  such  cases  that  the  call  may 
well  be  satisfied  by  a  direct  line  between  the  termini^  irrespective 
of  the  immediate  margin  ;  or  by  following  at  a  distance  from 
the  margin,  the  meanders  of  the  stream,  where  the  words  require 
that.     But  all  such  language  has  been  held  to  fix  the  boundary 
upon  the  river.    Rogers  v.  Mahe^  4  Dev.  194,  195,  and  the  casein 
there  cited.  And  see  McOullocl^s  lessee  v.  Jiten^2  Ohio  R.  307^ 
and  Fleming  v.  Kenny ^  4  J.  J.  Marsh.  167.     These  cases  show^ 
what  it  is  very  difficult  for  the  human  mi&d  to  resist,  that  the 
parties  never  mean  to  leave  a  narrow  strip  between  the  land  and 
the  river,  merely  because  some  stake  or  tree,  or  even  all  the 
stakes  and  trees  of  the  line,  stand  at  a  slight  distance  from  the 
river.     The  expression  of  an  intent  to  run  the  line  along  the 
stream^  reaches  a  distinct  natural  monument,  which  overcomes 
the  others.     They  '?ire  rather  intended  to  indicate  or  point  down 
to  the  termini  of  the  water  line.    In  McOullock^s  lessee  v.  J9ten^ 
the  court  say,  ^'  the  boundaries  described  as  corners  are'  found 
at  a  considerable  distance  from  the  water's  edge."    One  of  the 
termini  was  an  oak  tree,  and  the  other  a  post ;  and  the  line  was 
to  run  between  these  down  the  creek  with  the  severed  meanders 
thereof,  207  perches.    The  court  say  it  is  not  unfrequent  that  both 
corner  and  line  trees  stand  at  a  greater  or  less  distance  from  the 
actual  line.     ^^  The  nearest  and  most  permanent  trees  are  usually 
marked.     A  tree  marked  as  a  comer  upon  the  bank  of  a  stream^ 
never  can  stand  upon  the  water  line  at  low  water  mark ;  and 
where  the  call  is  for  the  meanders  of  a  stream,  the  corner  is  not 
supposed  to  be  exactly  in  the  line.     The  fact  that  the  marked 
corner  called  for  stands  ybvr  rods  from  the  water,  does  not 
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create  any  ai;abigruity  in,  the  terms  dawn  the  creek  toith  the  seve- 
tqI  meanders  thereof.  They  import  the  water's  edge,  at  low 
water,  which  is  a  decided  natural  boundary,  and  must  control  a 
call  for  comer  trees  or  stakes  upon  the  bank."  I  am  unable  to 
perceive  any  difference  between  the  words  there  used  and  the 
words  in  the  deed  to  Cobb^  ^^  along  the  shores  of  said  river  to 
Baficjo-street,'^  and  even  had  both  tehnini  of  this  tpater  line  stood 
at  a  short  distance  from  the  river,  still  the  More^  the  immediate 
ade  of  the  river,  would  have  been  the  conspicuous  and  controlling 
monument,  within  the  case  of  McCullockPs  lessee  v.  Men.  This 
great  anxiety  to  donnect  water  with  the  main  premises  in  the 
conveyance,  and  give  a  right  of  entry  for  its  full  enjoyment,  runs 
through  the  whole  history  of  the  law.  If  it  cannot  give  the  land 
fmder  water  as  parcel  of  the  grant,  it  will  save  the  water  alone 
as  an  appurtenance.  Thus  in  Jficholas  v.  Chamberlain^  Cro,  Jac. 
ISl,  it  v^as  held,  ^  that  if  otte  ^ect  a  house  and  build  a  conduit 
diereto  in  another  part  of  his  land,  and  convey  water  by  pipes 
to  his  house,  and  afterwards  sell  the  house  with  the  appurtenances^ 
«ven  though  he  except  the  land,  y«t  the  conduit  and  pipes  pass 
with  the  house,  because  it  is  necessary,  et  quasi  appendant  there* 
to.»» 

But  the  grants  to  Cobb  and  Morgan  were  not  embarrassed  by 
any  monuments,  having  the  appearance  of  conflict  with  the  lowest 
▼erge  of  the  shore*  The  south  line  runs  to  th^  ri»er  itsdf,  and 
then  northwardly  along  its  shore  to  the  street.  It  is  said  the 
street  terminates  at  the  bridge,  which  extends  out  and  meets,  the 
street  a  short  distance  from  the  river,  and  that  the  latter  terminus 
must  therefore  be  a  like  distance  from  the  river.  But  there  is 
no  such  &ct  apparent  upon  Hie  case.  JVon  eonstaty  but  the  bridge 
may  be  a  continuation  of  the  street ;  and  probably  such  is  the 
fact.  That  being  so,  it  is  impossible  to  distinguish  this  from  the 
case  oijaeksm  v.  LownOy  12  Johns.  R.  252, 256.  There  the  line 
fan  to  the  creek  and  up  the  same  to  a  certain  point.  The  court 
said,  ^' the  temsy  ond  uf  the  same,,  necessarily  imply  that  is  to 
follow  the  creek  according  to  its  windings  and  turnings  ;  and 
ikqt  wmut  he  in  the  middle  or  eentre  0fit.    The  rule  is  well  set- 
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tied,  that  when  a  creek  not  navigable,  and  which  is  beyond  the 
ebb  and  flow  of  the  tide,  forms  a  boundary,  the  line  must  be  so 
run."  So  in  Fleming  y.  Kenneyj  the  court  said  the  expressions, 
^'  beginning  an  the  bank  of  the  creek^  thence  up  the  creek,  with 
its  meanders,  import  literally,  that  the  margin  of  the  creek^  is  the 
boundary."  Thus,  I  think,  we  are  brought  clearly  to  the  river, 
and  are  continued  there.  And  we  have  seen  the  settled  common 
law  consequeece,  the  soil  passed  uique  ad  filum  aqua  ;  and  a  new 
trial  should  be  denied. 

New  trial  denied. 

Mr.  Justice  B&onson  dissenting,  delivered  the  following 
opinion  : 

Bronsok,  J.  Navigable  rivers  belong  to  the  public.  Other 
streams  may  be  owned  by  individuals.  This  doctrine  is  founded 
on  principles  of  public  policy,  so  obviously  just  and  wise,  that 
it  is  no  matter  of  astonishment  to  find  it  prevailing  all  over  Europe, 
and,  so  far  as  I  know,  all  over  the  civilized  world.  Indeed  it 
would  be  strange,  if  any  enlightened  people  had  failed  to  per- 
ceive the  importance  of  declaring  all  navigable  waters  public 
property. 

In  England  a  rule  of  evidence  has  been  adopted,  which  al- 
though it  recognizes  the  doctrine,  does  not  always  ^ve  it  com- 
plete practical  effect.  By  the  common  law,  the  flow  and  reflow 
of  the  tide  is  the  criterion  for  determining  what  rivers  are  public. 
This  rule  is  open  to  the  double  objection,  that  it  iikcludes  some 
streams  which  are  not  in  fact  navigable,  and  which  consequently 
might  well  be  the  subject  of  individual  ownership  ;  and  it  ex- 
cludes other  streams  which  are  in  fact  navigable,  and  which  in 
every  well  regulated  state  should  belong  to  the  public. 

Although  the  ebb  and  flow  of  the  tide  furnishes  an  imperfect 
standard  for  determining  what  rivers  are  navigable,  it  never- 
theless approximates  the  truth,  and  may  answer  very  well  in  the 
island  of  Oreat  Brittan,  for  which  the  rule  was  made.  But  such 
a  standard  is  quite  wide  of  the  mark  when  applied  to  the  great  fresh 
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water  rivers  of  this  continent ;  and  would  never  have  been  thought 
of  here,  if  we  had  not  found  the  rule  ready  made  to  our  hands. 
Now,  I  think  no  doctrine  better  settled,  than  that  such  portions  of 
the  law  of  England  as  are  not  adapted  to  our  condition  form  no 
part  of  the  law  of  this  state.  This  exception  includes  not  only 
such  laws  as  are  inconsistent  with  the  spirit  of  our  institutionS| 
but  such  as  were  framed  with  special  reference  to  the  physical 
condition  of  a  country  differing  widely  from  our  own.  It  is 
contrary  to  the  spirit  of  the  common  law  itself,  to  apply  a  rule 
founded  on  a  particular  reason,  to  a  case,  where  that  reason  utterly 
fails.     Cessante  ratigtme  Ugis^  cessat  ipsa  lex. 

The  doctrine  of  the  common  law  in  relation  to  the  ownership 
of  fresh  rivers  has  never  been  distinctly  acted  upon  in  this  state 
when  the  river  was  in  fact  navigable,  except  in  a  jungle  instance, 
and  the  judgment  rendered  on  that  occasion  has  since  been 
reversed  for  error.  In  The  People  v.  Platt^  17  Johns.  R.  195, 
the  question  did  not  arise ;  for  the  case  states,  that  the  Saranac  '^  is 
a  rough,  rapid,  and  shallow  stream,  with  a  rocky  bed ;"  and 
that  ^*  the  river  is  not  navigable  for  any  kind  of  boats  or  craft." 
In  Hooker  v.  Cummings^  20  Johns.  R.  90,  the  question  was 
again  discussed,  though  it  was  not  necessary  to  the  decision  of 
the  cause,  and  it  did  not  appear  that  Salmon  river  was  in  fact 
navigable.  In  Ex  parte  Jennings^  6  Coioen,  518,  it  did  not 
appear  that  the  Chitteningo  creek  was  navigable  ;  but  the  con- 
trary may  fairly  be  inferred  from  the  facts  of  the  case.  The 
common  law  rule  was  first  applied  to  a  fresh  river  which  was  in 
fact  navigable,  though  only  for  boats,  in  The  Canal  Commission- 
ers V.  The  People,  5  Wendell^  423,  13  Wendell,  356,  and  17 
Wendell,  571.  But  the  judgments  of  this  court  asserting  the 
doctrine  have  been  twice  reversed  by  the  court  for  the  correction 
of  errors. 

If  it  were  either  necessary  or  proper  for  me  to  vindicate  the 
judgments  of  the  court  of  last  resort,  it  could  I  think,  be  most 
satisfactorily  established  that  it  is  now  and  always  has  been  the 
law  of  this  state,  that  navigable  rivers,  whether  fresh  or  salt, 
and  vrithout  any  reference  to  the  flow  and  reflow  of  the  tide. 
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belong  to  the  put)]ic«    But  it  is  enough  that  the  question  has 
been  settled  by  a  forum  from  which  there  is  no  appeal. 

If  we  can  judicially  notice  the  fact  that  there  is  no  tide  in  the 
Genesee  river,  see  Hooker  y.  CummingSy  20  Johns.  R.  98,  I 
know  not  upon  what  principle  we  can  say,  \^thout  proof,  that 
the  stream  is  not  in  fact  navigable.  In  ,truth  it  is  navigable 
at  and  near  its  entrance  into  Lake  Ontario ;  how  it  may  be 
above  the  falls  at  Rochester,  I  am  unable  to  say.  It  is  probably 
a  sufficient  objection  to  this  action  that  the  plaintifis  seek  to 
recover  a  part  of  the  bed  of  a  river  without  showing  that  it  is 
such  a  stream  as  is  subject  to  individual  owership»  But  as  there 
may  be  a  doubt  as  to  where  the  onus  lies  of  showing  the  char- 
acter of  the  stream,  I  shall,  not  rest  my  opinion  on  this  point. 

Assuming  that  the  Genesee  river  is  Hot  navigable  in  any  sense 
of  the  term,  and  also  that  we  have  adopted  in  its  whole  extent 
the  common  law  rule  in  relation  to  the  ownership  of  fresh  rivers,^ 
I  still  think  it  quite  clear  that  the  plaintifis  are  not  entitled  to 
recover.  The  common  law,  as  I  read  it,  has  never  said  that  a 
grant  of  lands  bounded  by  the  shore  of  a  stream  of  any  descrip- 
tion, extends  beyond  the  specified  limit,  and  includes  other 
lands  not  embraced  by  the  terms  of  the  grant.  Lord  Chief 
Justice  Haley  in  his  celebrated  treatise  de  jure  mam,  lays  down 
no  such  doctrine,  nor  do  I  find  that  it  has  ever  been  judicially 
asserted  in  Great  Britan.  If  the  rule  exist  at  all^  it  is  one  of 
modern  invention,  and  had  its  origin  on  this  side  of  the  Atlantic. 
It  is  a  refinement  on  the  common  law,  which  is  in  itself  suffi- 
ciently absur4  when  transplanted  and  applied  to  the  great  inland 
waters  of  this  country. 

What  is  this  case?  Jfathaniel  Rochester  and  others  were 
seised  in  fee  of  a  tract  containing  100  acres  of  land  on  the  west 
side  of  Genesee  river,  including  the  bed  of  the  river  to  the  thread 
of  the  stream.  How  they  acquired  title,  the  case  does  not  states 
but  their  seisin  is  admitted.  Under  Rochester  and  others  the 
plaintifis  made  title  by  deed  to  a  small  portion  of  the  property. 
The  conveyance  describes  the  premises  granted  by  metes  and 
bounds.     The  description,,  so  far  as  it  is  material  to  the  present 
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inquiry,  is  as  follows  :  thence  eastwardly  ^^  to  the  Genesee  river; 
thence  northwardly,  iUong  the  shore  of  said  river^  to  Buffalo- 
street."  Although,  without  explanation,  there  might  be  room 
for  doubt  as  to  the  true  terminating  point  of  the  line  running  to 
the  river^  that  doubt  is  fully  resolved  by  the  words  which  imme- 
diately follow — ^^  thenee  northwardly  along  tht  shore  of  said 
liver."  And  besides,  instead  of  running  to  the  bridge^  as  the 
line  would  if  it  followed  the  thread  of  the  stream,  it  runs  to  the 
street  which  runs  west  from  the  bridge  and  bounds  the  premises 
on  the  north.  The  land  enclosed  by  the  lines  given  in  the  deed 
lies  wholly  on  the  west  side,  and  does  not  include  any  portion 
of  the  river.  I  did  not  understand  this  to  be  denied  on  the 
argument.  As  a  question  of  fact  it  is  impossible  to  maintain, 
either  that  one  party  intended  to  grant,  or  that  the  other  expec- 
ted to  acquire,  any  land  lying  beyond  the  specified  boundary. 
There  is  nothing  in  the  deed  from  which  it  can  be  justly  inferred 
that  the  parties  meant  more  than  they  said.  Although  the 
property  conveyed  is  called  a  fniU-seat  loty  the  water  was  to  be 
taken  froQi  a  race  already  constructed,  and  which  ran  near  the 
west  side  of  the  lot.  Without  includmg  any  part  of  the  bed  of 
the  river,  the  plaintiffs  had  got  all  the  property  which  they  pur- 
chased, and  every  thing  necessary  to  its  beneficial  enjoyment  in  the 
way  contemplated  by  the  grant.  How  then  have  they  acquired  a 
title  to  the  bed  of  the  river,  which  is  claimed  in  this  action  1  It 
is  said  they  a  cquired  it  by  virtue  of  the  common  law  doctrine 
concerning  the  ownership  of  fresh  rivers.  That  position,  cannot 
I  think,  be  maintained.  Let  us  see  how  the  question  stands  on 
authority. 

The  first  branch  of  the  doctrine,  as  laid  down  by  Hale  and  others 
is,  that  while  arms  of  the  sea,  or  rivers  in  which  the  tide  ebbs 
and  flows,  belong  to  the  public,  fresh  rivers  may  be  the  subject 
of  private  property.  If  the  bed  of  a  stream  may  be  owned  by 
individuals,  then,  like  other  real  estate,  it  may  be  bought  and  sold, 
granted  and  conveyed.  The  owner  may  alien  all  that  he  has,  or 
a  part  only. '  He  may  sell  the  bed  of  the  river  either  with  or 
without  other  lands ;  and  he  may  sell  adjacent  lands  either  with 
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or  without  the  bed  of  the  river.  If  a  proposition  so  plain  need 
the  support  of  a  great  name,  I  refer  to  Hale.  He  says,  ^^one 
man  may  have  the  river,  and  others  the  soil  adjacent."  Harg. 
Law  Tr.  5. 

Another  branch  of  the  doctrine  is,  that  the  owner  of  the  adja- 
cent soiHs  ^^  prima  yacte,"  or  "  in  common  fresumptionP  owner 
of  the  river.  If  he  own  on  both  sides,  the  whole  of  the  river  is 
included — ^if  only  on  one  side,  his  right  extends  usque  filum 
aqua,  Harg  p.  6,  6.  The  doctrine  is  not  that  the  riparian  pro- 
prietor must  necessarily  own  the  river,  nor  is  there  any  rule  of 
the  common  law  which  says  that  the  stream  will  pass  ( by  a  grant 
of  the  adjacent  soil,  either  as  an  incident  or  otherwise.  The  law 
indulges  a  presumption  in  favor  of  the  shore  owner,  which  will 
prevail  in  the  absence  of  all  proof  to  the  contrary.  This,  like 
most  other  presumptions,  may  be  rebutted.  The  language  of 
Hale  is,  ^^  but  special  usage  may  alter  that  common  presumption, 
for  one  man  may  have  the  river  and  others  the  soil  adjacent^" 
Now,  if  special  usage,  or  prescription,  which  supposes  a  grant, 
will  overcome  the  presumption,  then  most  clearly  the  presumption 
may  be  rebutted  by  any  evidence  which  disproves  the  fact  of  title 
in  the  shore  owner.  That  evidence  we  have  in  this  case.  It  was 
admitted  on  the  trial  that  Rochester  and  others,  under  whom  the 
plaintiffs  make  title,  were  formerly  seised  of  a  tract  of  land 
covering  the  premises  in  question."  Until  the  contrary  is  shown, 
the  presumption  of  law  is,  that  the  title  still  remains  in  the  origi- 
nal proprietors.  The  plaintiffs  show  a,  conveyance,  but  it  does 
not  include  the  premises  in  question.  They  were  limited  by 
their  grant,  as  well  they  might  be,  to  the  shore  of  the  river.  The 
prima  facie  presumption  in  their  favor  as  riparian  owners,  is 
effectually  disproved  and  overthrown  by  showing  the  title  in 
another. 

The  learned  Charles  Butler^  in  his  no^«,  205,  to  Co,  LUt,  after 
paying  a  just  compliment  to  Lord  Hale^  proceeds  to  re-af&rm  his 
doctrine.  After  adverting  to  the  language  of  Hale,  that  ^^  fresh 
rivers  of  what  kind  soever,  do  of  common  right  belong  to  the 
owners  of  the  soil  adjacent,"  he  remarks,  that  ^^  in  all  these  cases 
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the  presumption  is  in  faTor  of  him  to  whom  the  right  or  property 
is  said  to  bdong  by  common  right ;  yet  this  does  not  exclude  the 
posnbility  of  its  belonging  to  another.  T0  another  therefore  it 
may  belong;  b«t,  if  he  claims  it  he  must  prove  his  title  to  it.^' 
He  adds,  that  ^^  the  intendment  of  the  law  '^  is  in  favor  of  the 
^^  riparian  owner,  till  there  it  proof  of  the  contrary, ^[  That 
proof  was  given  in  the  case  at  bar.  The  same  doctrine  was  re- 
cognized by'  Sir  John  Leachj  Y .  C.  in  the  recent  case  of  Wright 
V.  Howardj  1  Sim.  4r  Stu.  190.  He  says,  not  that  the  shore 
owner  is  entitled  to  the  river  at  all  events^  but  ^^prima  facie j  the 
proprietor  of  each  bank  of  a  stream  is  the  proprietor  of  half  the 
land  Qovered  by  the  water  of  the  stream." 

In  Hatch  v.  Dmght^  17  Mass.  R.  289,  the  precise  point  was 
adjudged,  that  the  grant  of  land  bounded  by  the  bank  of  a  river 
will  not  pass  the  bed  of  the  stream.  Parker ^  Ch.  J.  said,  ^^  the 
land  released  is  limited  to  the  bank  of  the  stream,  which  neces- 
sarily excludes  the  stream  itself.  And  again —  ^^the  owner  may 
sell  the  land  [on  the  shore]  without  the  privilege  of  the  stream, 
as  he  vnll  do  if  he  bounds  his  grant  by  the  bank,^^  This  doctrine 
was  admitted  by  the  chancellor  in  The  Canal  .Appraisers  v.  Ihe 
People^  17  Wendell,  589,  although,  he  went  further  than  a 
majority  of  the  court  in  upholding  the  claims  of  the  riparian 
owner.  And  Washington^  J.  has,  I  think,  in  Dew  v.  Wright  1, 
Peters'  C.  C  it.  64,  shown  most  satisfactorily  that  the  common 
law  rule  concerning  the  ownership  of  fresh  rivers  cannot  aid  the 
plaintifis. 

There  is  no  ground  for  saying  that  the  bed  of  the  stream  is 
appurtenant,  or  that  it  can  pass  as  an  incident  of  the  grant.  It 
is  not  an  easement.  It  is  land.  The  owner  conveys  a  part  of 
his  property  with  a  definite  boundary,  and  the  grantee  claims  the 
right  to  go  beyond  that  boundary  and  take  another  piece  of  land, 
which  is  probably  much  larger  than  the  one  described  in  his 
deed.  He  does  not  claim  by  force  of  his  grant,  but  by  the  com- 
mon law.  That  noble  fabrick  of  human  wisdom,  although  it 
exhibits  here  and  there  a  blemish,  has  never  authorized  so  wide 
a  departure  from  the  maxims  of  reason  and  common  sense.    In 
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Jacksor^Y.  Hathatway^  15  Johns.  R.  4t4tlj  Platt^  J.  aay^  ^'  It  would 
be  abi^d  toj  allow  the  fee  of  one  piece  of  land,  not  mentioned 
in  the  deed,  to  pass  as  appurtenant  to  another  distinct  parcel, 
which  is  expressly  granted,  by  predse  and  definite  bonndari^*" 
This  court,  unless  in  the  case  which  has  been  reversed  for 
ertor,  has  never  laid  down  any  principle  which  can  aid  the  plain"' 
tifis  ;  but  quite  the  contrary.     The  case  of  Jatksmi  v.  Louw^  12 
Johns.  R.  352,  presented  a  simple  question  upon  the  construction 
of  a  deed.    It  had  nothing  to  do  with  the  common  law  presump* 
tion  in  relation  to  the  ownership  of  fresh  rivers.     The  courses 
given  by  the  deed  ran  to  the  creek^  thence  up  the  same.    The 
court  said  that  ^^  the  terms  ^  up  the  same,'  necessarily  imply  that 
it  is  to  follow  the  creek  acording  to  it^  windings  and  turnings,  and 
that  must  be  in  the  middle  or  centre  of  it."    But  in  the  case  at 
bar,  the  line  after  running  to  the  river ^  does  not  ran  thence  up 
or  along  the  same,  but  ^^  along  the  shore  of  the  said  river."    No 
possible  construction  can  carry  this  line  to  the  centre  of  the  stream, 
without  doing  violence  to  the  contract  of  the  parties.     But  this 
precise  question  was  adjudged  in  Jackson  v.  Hadhaway,  before 
cited,  which  related  to  lands  bounded  by  a  highway.     There,  as 
well  as  in  the  case  of  fresh  rivers,  the  law,  in  thd  absence  of  all 
evidence  to  the  contrary,  presumes  that  the  owner  of  Ae  adjacent 
soil  owns  also  the  highway — ^the  whole  of  it,  if  his  lands  lie  on 
both  sides,  or  the  half  of  the  road,  if  he  only  own  on  one  side. 
The  case  was  a  strong  one  for  the  defendant.     He  had  purchiised 
the  land  on  both  sides  of  a  road,  which  sixteen  years  afterwards 
was  discontinued  ;  and  yet  the  original  proprietor  recovered 
against  him  in  ejectment.    In  that  case,  as  in  this,  he  claimed 
iy  grant ;  and  the  question  was,  what  has  one  party  granted  and 
the  other  acquired  1  what  is  the  true  construction  of  the  deed? 
There  he  was  bounded  by  the  side  of  the  highway ;  here  the 
party  is  bounded  by  the  shore  of  a  river.     The  language  of  t&e 
court  is  much  to  the  present  purpose.    ^  There  is  nothing,'^  siiys 
Piatt,  J.  who  delivered  the  opinion,  ^^  in  the  deeds  for  the  lots 
bounded  on  the  sides  of  the  old  road,  which  denotes  any  inten- 
tion to  buy  or  sell  any  land  not  expresidy  included  within  the 
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courses  and  distances  expressly  defined^  and  it  is  conceded  that 
those  limits  do  not  include  the  space  occupied  by  the  old  road." 
Again,  he  says,  "  there  are  many  cases  of  loosej  vague  afid  gene- 
rat'description  in  deeds,  which  undoubtedly  may  require  a  differ- 
ent construction,  and  be  subject  to  a  different  rule.     Where  a  farm 
is  bounded  along  a  highway^  or  upon  a  highway ^  or  running 
to  a  highway^  there  is  reason  to  intend  that  the  parties  meant  the 
middle  of  the  highway  ;  but,  in  this  case,  the  terms  of  the  descrip- 
tion necessarily  exclude  the  highway. ^^    So  in  the  case  at  bar, 
**  the  terms  of  the  description  necessarily  exclude"  the  river.    The 
judge  adds,  ^^  It  is  impoteible  to  protect  the  defendant,  on  the 
ground  that  the  adjoining  road  passed  by  the  deeds  as  2Lti  incident 
to  the  lands  professedly  granted.     A  mere  easement  may  without 
express  words,  pass  as  an  incident  to  the  principal  object  of  the 
grant ;  but  it  would  be  absurd  to  allow  the  fee  of  one  piece  of 
landj  not  mentioned  in  the  deed, to  pass  as  appurtenant  to  another 
distinct  parcel^  which  is  expressly  granted  by  precise  and  d^ 
nite  loundaries.^^    I  am  not  aware  that  this  case  has  ever  been 
questioned,  and  it  is  a  most  decisive  authority  against  the  plain- 
tiffs. 

In  this  case,  if  one  party  had  intended  to  grant,  or  the  other 
had  expected  to  acquire  one  half  the  bed  of  the  stream,  I 
cannot  doubt  for  a  moment  that  the  deed  would  hare  contained 
some  such  language  as  this :  thence  easterwardly  to  the  centre 
of  the  Genesee  river  ;  thence  northwardly  along  the  centre  of 
said  river,  &c.  But  if  this  can  be  questioned,  we  know  beyond 
all  room  for  a  peradventure,  that  when  the  parties  said  "  along 
the  shore^^  they  did  not  mean  along  the  centre  of  the  river. 
There  is  no  principle  of  the  common  law  which  will  authorize 
us  to  disregard  the  intention  of  the  parties,  and  extend  the  grant 
beyond  the  boundary  upon  which  they  have  agreed. 

When  once  it  is  settled,  whether  here  or  in  England,  that 
rivers  of  any  particular  description  are  subjects  of  private  pro- 
perty, it  is  then  not  unnatural  to  presume  that  he  who  owns  the 
shore  or  bank,  owns  also  the  bed  ^f  the  stream.  Alienations 
were  originally  made  without  writing ;  and  where  they  have 
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been  made  by  deed,  it  must  often  happen  that  the  instrument 
cannot  be  produced  for  the  purpose  of  establishing  boundaries. 
The  party  makes  title  to  his  manor  or  lands,  by  showing  that  he 
and  those  imder  whom  he  claims  have  held  time  out  of  mind. 
But  from  the  nature  of  the  case,  he  must  often  fail  in  making 
out  €.  prescriptiTe  title  to  the  bed  of  a  stream  flowing  by  or 
through  his  possessions.  ITo  remedy  this  difficulty,  the  law 
steps  in  and  says,  that  in  the  absence  of  all  proof  to  the  con- 
trary, it  b  but  a  reasonable  presumption  that  he  whq  owns  the 
adjacent  soil  is  the  proprietor  of  the  stream  also.  The  presump- 
tion concludes  no  one.  It  only  asserts  what  is  probably  true, 
and,  like  all  other  prima  facie  presumptions,  it  falls  to  the 
ground  when  the  fact  turns  out  to  be  otherwise.  This  is  the  whole 
length  and  breadth  of  the  common  law  rule  which  the  plaintiffs 
have  called  to  their  aid  for  the  purpose  of  enlarging  their  grant, 
and  spreading  it  over  land  not  included  within  the  specified 
limits. 

The  doctrine  we  have  been  considering  has  nothing  to  do  with 
a  grant  or  conveyance.  It  is  not  a  rule  for  settling  the  true 
construction  of  a  deed.  When  a  party  presents  his  charter,  the 
law  makes  no  presumption  Concerning  his  title  :  he  holds  by 
force  of  his  grant ;  he  goes  to  the  limit  which  that  prescribes, 
and  by  that  limit  he  is  bounded.  If  there  is  any  thing  equivocal 
in  the  language  of  the  grant  the  courts  declare  its  interpretation. 
But  if,  as  in  this  case,  the  parties  have  used  plain  and  explidt 
language — if  they  have  fixed  a  boundary  which  no  man  can 
mistake— -courts  have  nothing  to  say  about  it.  The  law  makes 
no  intendment.  It  simply  declai:es  that  the  parties  must  abide 
by  their  contract.  It  is,  as  I  think,  a  total  misapplication  of  the 
rule  of  common  law  concerning  the  ownership  of  fresh  rivers,  to 
say  that  it  has  any  thing  whatever  to  do  with  the  construction  of 
a  deed,  or  by  way  of  fixing  the  boundaries  of  a  grant.  The  pre- 
sumption in  favor  of  the  riparian  owner  is  only  indulged  in  the 
absence  of  any  direct  evidence  of  his  boundary ;  it  is  never 
used  for  the  purpose  of  enlarging,  qualifying  or  in  any  way 
affecting  his  written  muniments  of  title,  or  the  limits  which  they 
prescribe. 
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If  there  is  no  settled  doctrine  of  the  common  law  which  can 
aid  the  plaintiffs,  I  think  it  quite  clear  that  thej  mast  fail ;  for 
there  is  neither  reason  nor  common  sense  in  making  the  deed 
operate  upon  property  which^  the  one  party  did  not  contract  to 
purchase,  and  the  other  party  did  not  agree  to  sell.  I  think  the 
defendants  are  entitled  to  judgment. 

The  majority  of  the  court  being,  however,  of  a  different  opin- 
ion, judgment  was  rendered  for  the  plaintiffs. 

Judgment  for  plainti£(Ss. 


HlTCHOOCE  vs.  COTCLL. 

Where  goodf  are  obtained  by  a  porchaaer  by  makioi^  ftlie  fepresentationf  aa  to  hii 
peeimiary  condition  and  ability  to  pay,  and  by  mpprening  (be  troth  in  those  re- 
ipectB,  the  vendor  may  rewind  the  nle,  and  after  demand  and  refbml  bring  an 
notion  of  trorer  against  a  sheriff  who  has  levied  upon  the  goods  by  virtne  of  an 
exeeation  against  the  purchaser* 

Jtiumtt  that  where  goods  are  ordered  by  the  purdiaier  to  be  sent  to  a  particular 
ptaee,  and  the  course  of  boshiesB  at  such  place  is  for  the  wanhotaeman  to  keep 
them  untU  caUed  for  or  ordered  on  by  the  owner,  the  iranaUui  ia  ended,  and 
consequenUy  the  riffd  qfitoppag^  is  terminated.  \ 

It  is  no  answer  to  the  action  that  the  claim  was  originally  placed  upon  the  right  of 
9ioppag$  in  IroMiHi,  if  enbaequentty  and  before  the  sale  a  fSMral  demand  waa  | 

made;  and  especially  where  the  sheriff  took  an  indemnity. 


This  was  an  action  of  trover j  tried  at  the  Chemung  circuit, 
in  June,  1837,  before  the  Hon.  Robert  Monell,  one  of  the 
circuit  judges. 

The  suit  was  brought  for  a  quantity  of  merchandize  sold  by 
the  plaintiff,  a  merchant  in  the  city  of  New-York,  to  one  Hohart 
B.  Graves^  which  was  forwarded  from  the  city  of  New-York  to 
Edvannay  a  village  at  the  head  of  the  Seneca  Lake,  in  pursuance 
of  the  direction  of  Orares.  On  the  arrival  of  the  goods  at 
Bavannaj  they  were  levied  upon  by  a  deputy  of  the  defendant, 
who  at  the  time  was  sheriff  of  the  county  of  Tioga,  by  virtue  of 
an  execution  issued  on  a  judgment  in  favor  of  I.  Trotter  and  J. 
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B.  Douglass  against  Grayes,  by  the  name  of  Hohart  Graves^ 
junior y  and  against  two  other  persons.  This  judgment  had  been 
assigned  to  one  S.  H.  Jlddington^  tender  tohose  direction  the  levy 
was  made.  On  being  informed  of  the  seizure  of  the  goods,  th.e 
plaintiff  caused  a  written  notice  to  be  given  to  the  sheriff  that 
the  goods  had  been  sold  by  him  to  Graves,  that  the  price  remain- 
ed unpaid,  and  that  he  claimed  the  right  of  stoppage  in  transitu^ 
in  consequence  of  the  insolvency  of  Graves.  Subsequently,  and 
previous  to  the  sale  by  the  sheriff,  a  new  demand  was  made  by 
the  plaintiff  without  specifying  any  grounds  of  claim  ;  to  which 
the  sheriff  answered  that  if  he  was  indemnified  to  his  satisfaction 
he  would  sell,  and  on  receiving  such  indemnity  he  proceeded  and 
sold.  On  the  trial  of  the  cause  the  plaintiff  proved  that  in 
October,  1831,  Graves,  who  then  resided  at  WUlardsburghj  in 
the  county  of  Tioga^  in  the  state  of  Pennsylvania^  came  to  New- 
York  to  purchase  goods,  and  made  purchases  of  the  plaintiff,  and 
other  merchants  in  the  neighborhood  of  the  plaintiff,  to  the 
amount  of  about  $700.  He  then  represented  his  name  to  be 
Hohart  B.  ChraveSy  that  he  had  purchased  of  a  Mr.  Willard,  at 
Willardsburgh,  a  stock  of  goods  amounting  to  $2^00,  had  paid 
on  account  of  that  purchase  $1,200,  leaving  a  balance  of  $1,300, 
due,  which  was  all  he  owed  in  the  world;  and  that  he  wanted  a 
small  stock  of  goods  to  replenish  his  store.  In  April,  1832,  he 
came  again  to  New-York,  and  represented  that  he  had  made  a 
further  payment  of  $400  to  Mr.  Willard,  leaving  a  balance  due 
him  of  $900,  which  was  all  he  owed,  except  for  his  fall  pur- 
chases, the  whole  of  which  he  intended  to  pay  except  $160. 
Upon  these  representations  the  plaintiff  sold  him  a  further  quan- 
tity of  goods  amounting  to  $394.30,  on  a  credit  of  six  months, 
and  four  other  houses  acting  upon  the  same  representations,  sold 
him  goods  to  the  amount  of  $2,000.  Graves  paid  and  made 
arrangements  to  pay  his  purchases  of  the  preceding  fall,  to 
within  $150,  as  he  had  promised  to  do.  He  directed  the  goods 
purchased  of  the  plaintiff  to  be  shipped  on  board  a  lake  or  canal 
boat  bound  to  the  village  of  Havanna,  and  they  were  accord- 
ingly boxed,  directed  to  him  at  Wiltardsburgj  Tioga  Co.^  Penn.j 
and  put  on  board  a  canal  boat  on  the  I2th  May,     The  goods 
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airiYed  at  EaTansa  on  the  2itht  Ma^f  mi  weie  deposited  i& 
II  wtr^bousei  of  a.  Mr.  Wateirbottsei  where  they  vexe  immedi- 
ately leviad  uppa  hy  the  defendant's  deputy.  Bmanna  vai 
at  that  tiwc^  at  the  head  of  naTigation,^  and  the  course  of 
bnsiaesB  was  to  deposit  there  goods  brought  by  qanal  and  lake 
boatSy  there  being  no  forwarding  line  beyond  that  pointy  and  the 
warehQuse-qatan  kept  them  until  called  for  or  ordered  on  by  tha 
owners.  The  distance  from  Havanna  to  Willardsburgh  ia 
between  80  and  40  miles.  On  28th  May^  Graves  came  to  Ha- 
vanna for  his  goods,  having  with  him  a  team  and  drivei ,  bbt 
finding  them  levied  upon,  did  not  take  them.  The  judgment 
and  execution  were  given  in  evidence ;  the  execution  directed 
a  levy  of  the  sum  of  $1/468.91,  with  interest  from  1st  Decem- 
ber) 1884^  besides  coats  of  suit,  &c.  The  proceeds  of  the  sale 
amounted  to  upwards  of  $1,600,  which  sum  was  paid  to  and 
receiptei  iy  Jtddmgtpn.  Graves  formerly  resided  in  the  neigh- 
borhood of  Ad^ington,  in  Oneida  county^  in  this  state,  and  was 
there  known  by  the  name  of  Bbhart  Graves^  juaiori  at  Willards- 
burgh  he  waa  known  by  the  name  of  Hohart  B,  Qraves.  His 
insolvem:y  was  proved. 

The  counsel  for  the  defendant  objected  to  the  evidecne  of  fraud 
on  the  part  of  Graves  in  obtaining  the  goods,  insisting  that  the 
plaintifif  having  in  the  notice  to  the  sheriff  placed  his.  claim  upon 
the  right  of  stoppage  in  transitu^  was  precluded  from  assumbg 
any  other  groundof  recovery ;  but  the  objection  was  overruled. 
He  also  insisted  that  the  goods  naving  arrived  at  Havanna^  the 
delivery  was  complete,  and  that  the  right  of  stoppage  in  transitu 
was  ended  ;  and  further,  that  there  was  not  such  evidence  of 
fraud  as  would  vitiate  the  sale.  The  judge  charged  the  jury, 
that  he  inclined  to  the  opinion  that  the  right  of  stoppage  in  tran- 
situ was  not  terminated  by  the  delivery  of  the  goods  at  Havannaj 
that  not  being  the  place  of  their  ultimate  destination,  but  did  not 
think  it  necessary  to  place  the  decision  of  the  case  upon  that 
ground.  Thatthe  plaintiff  had  a  right  to  insist  upon  thcf  raud 
in  the  misrepresentations  alleged  to  have  been  made  by  Graves  ; 
and  if  they  should  find  that  he  had  made  false  representations  as 
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to  his  true  name,  and  as  to  his  pecuniary  circumstances,  and  there- 
by had  induced  the  plaintiff  to  part  with  his  goods,  the  plaintiff 
upon  that  ground  alone  would  be  entitled  to  reclaim  his  goods, 
although  Graves  might  have  intended  at  the  time,  ultimately  to 
have  paid  for  the  goods,  and  did  not  purchase  them  with  a  yiew 
of  exposing  them  to  the  execution  under  which  they  were  taken. 
The  jury  found  a  verdict  for  the  plaintiff  for  $630.76  damages. 
The  defendant  asked  for  a  new  trial. 

*S,  Stevens^  for  the  defendant. 

J.  •^.  Collier^  for  the  plaintiff. 

t 

By  the  Court^  Nelson,  Ch.  J.  I  am  inclined  to  the  opinion 
that  the  transitus  was  at  an  end.  The  course  of  trade  as  well 
as  the  instructions  given,  pointed  out  Havanna  as  the  place  where 
the  goods  were  to  be  deposited,  and  wait  for  the  special  charge 
and  directions  of  the  vendee  ;  there  was  no  forwarding  line  be- 
yond it,  and  the  usage  was  universal  by  the  warehouse-man  thus 
to  detain  them  ;  after  this,  the  vendee  necessarily  took  special 
charge  of  any  further  conveyance,  and  it  may  be  said  that  the 
goods  were  carried  from  thence  by  his  own  teams.  But  even  if 
any  doubt  should  exist  as  to  the  soundness  of  this  view,  and  I 
admit  that  the  cases  are  scarcely  reconcilable  upon  the  point, 
Hunter  v.  Beale,  3  T.  R.  466;  Stokes  v.  La  Rivierey  3  EcLstj  397; 
2  Bos  §•  Pull.  461 ;  7  T.]R.  UO;p  East,  175 ;  2  Selto.  982;  Ross 
on  Vend.  221,  243;  15  Wendell,  137;  17  td.  604;  when  we  take 
in  connection  with  the  other  circumstances  the  additional  fact 
that  Graves  called  with  fiis  teams  and  would  have  taken  the 
goods  into  his  actual  possession,  had  it  not  been  for  the  levy,  it 
seems  to  me  there  can  be  no  longer  any  doubt.  4  Esp.  82.  2 
Bos  4r  Pull.  461.  3  r.  12.  464.  Ross,  239.  But  admitting  that 
the  above  conclusion  may  be  erroneous,  the  plaintiff,  I  think,  is 
still  entitled  to  retain  the  verdict  upon  the  other  ground  taken 
at  the  trial.  The  jury  have  found  under  proper  instructions, 
that  the  goods  were  purchased  upon  a  credit  by  means  of  the 
false  representations  of  Graves  in  respect  to  his  pecuniary  condi" 
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tion  and  ability  to  paj,  and  that  after  special  inquiries  of  him 
upon  the  subject.  It  is  obvious  from  the  facts  in  the  case,  that 
instead  of  being  in  the  prosperous  condition  represented,  he 
suppressed  the  truth,  and  Tvas  hopelessly  bankrupt.  The  change 
of  his  name  at  the  time  he  removed  to  Pennsylvania^  also  cast 
suspicion  over  his  character,  and  went  to  shew  that  his  fraud  was 
premeditated. 

But  it  is  urged  that  the  written  notice  and  demand  first  made, 
that  the  goods  were  claimed  upon  the  special  ground  of  stoppage 
in  transitu^  precluded  the  plaintiff  from  setting  up  any  other,  as 
on  the  trial  it  would  operate  as  a  surprise  upon  the  officer.  It 
is,  I  think,  a  sufficient  answer  to  say,  that  a  general  demand  was 
Subsequently  made  before  sale,  which  was  enough  to  put  the 
defendant  upon  inquiry  as  to  the  nature  of  the  plaintiff's  claim, 
and  leaves  the  plaintiff  unembarrassed  as  to  the  ground  upon 
which  he  chooses  to  rest.  I  know  it  was  said  in  reply  that  the 
officer  might  have  inferred  that  the  claim  was  still  on  the  first 
ground,  no  other  being  specified  ;  but  this  inference  necessarily 
requires  us  to  assume  the  second  demand  to  have  been  an  idle 
ceremony,  which  we  cannot  do,  as  it  would  be  a  very  forced 
eoncIusiM.  Besides,  as  regards  the  officer,  it  is  apparent  that 
he  could  not  have  been  mislead  or  surr^nsed  by  the  plaintiff 
enlarging  the  ground  of  the  claim,  as  he  has  taken  the  precaution 
to  be  indemnified,  and  put  his  refusal  on  that  footing.  And  in 
respect  to  the  party  in  interest,  I  do  not  perceive  any  good 
reason  for  conceding  to  him  the  benefit  of  the  objection,  as  he  * 
stands  in  no  better  situation  than  Graves^  who  clearly  could  not 
have  availed  himself  of  it.  He  would  not  be  permitted  upon 
this  pretence  to  shut  out  his  own  fraud  under  the  circumstances 
of  the  case.  The  instructions  in  pursuance  of  which  the  first 
claim  was  made  were  dictated  by  counsel  in  the  city,  before  the 
true  history  of  the  case  was  was  known,  and  the  second  was  j 
made  by  advice  of  other  counsel  after  Wood  (the  clerk,)  had 
visited  Willardshirghy  and  learned  the  particulars. 

New  trial  denied. 
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qfltodMMgtti  wfaiiftllieiffOMediiif  onthttptft  of  flie  plalntMT  to  ▼wnirtoni  mH 
oppvtntv%  iDd  lo  Ida  ef  Uw  liisbMB  viiditod  bf  ttif  Jilzjr. 
Alttyiaiwln— Mi«iftwi«kl»giT#MMgtMMiey« 

Monov  by  phifttiffii  to  set  mde  rnqtiiaitioii  ^  1b«  grooad 
that  tke  damages  are  eacceeare. 

On  aith  S^fhmber^  1834,  tbe  phdatiffii  replevied  three  boat 
loads  of  hmber  wkidi  the  defeudaats  had  at  Albany^  aad  were 
about  forwardkg  to  Boston  for  sale.  The  defendaiits  had  sere- 
tal  other  boat  loads  of  Imnberi  a  part  of  whidi  they  irere  about 
selling  in  Albany  to  raise  money  to  pay  off  a  mottgnigb  to  CMt^ 
of  whieh  FUch  4p  Loie$  had  the  control.  On  the  eseeuting  of 
the  ^t  of  repleritti  the  defaidants  pat  in  a  daun  of  pp operty^ 
urhich  was  tiied  the  next  day,  irhen  tbe  jury  found  property  in 
tbe  defendants*  The  same  erening  the  boatSi  in  the  ebaige  ef  th« 
defendants'  servants,  went  to  Van  Yfi^B  Point,  Ae  plaee  where 
vessels  were  loaded  for  Boston.  The  phintifi  requested  time 
until  the  next  day  to  consider  whether  they  would  give  a  fur- 
ther bond  pursuant  to  the  statute,  and  proce^  with  the  suit, 
which  the  defendants  granted,  ^le  plaintiffs  were  advised  on 
the  same  day  not  to  proceed  with  the  suit,  bat  notioe  of  this 
advice  was  not  given  to  the  defendantoi  who  waited  until  Mour 
day  morning  the  t9th  September,  when  they  sent  to  the  sheriffs 
office  and  ascertdned  that  a  iiirther  bond  had  not  been  given.  In 
February,  1836,  the  defendants  obtained  judgment  of  discon- 
tinuance, and  on  the  30th  May,  the  writ  of  inqmry  of  duaages, 
pursuant  to  the  statute,  was  es;ecuted.  The  jury  found  the 
value  of  the  juroperty  replevied  to  be  95,000,  and  they  assessed 
the  defendants'  damages  at  $760.  In  tbe  affidavits  on  wbidi 
this  motion  is  founded,  is  set  forth  a  mortgage  under  which  the 
plsintifis  allege  tiie  writ  of  replevin  was  sued  out. 


A.  Ibiefi  for  the  plaintiffii. 

m.  W.  Pukhamy  for  the  defeDihmti. 

JB|y  tfe  GMniy  Baamoff I  J,  Ite  emouMti«ii  •£  tiM  lAdivili 
oil  both  ndes,  there  can  be  but  fittie  doabt  that  tiie  defendants 
actaally  austuned  aa  much  damage  in  coiuieqaeBce  of  the  iater- 
ferenoe  of  Xoiea  on  behalf  of  the  ]daaitiffl^  and  iint  repkrm,  aa 
the  jury  haa  giren.  They  suffered  in  the  payment  of  eatpenses, 
the  price  of  tranagKNrtatkwi  and  the  fall  id  Yaliie  of  the  Inmber 
before  it  coald  be  forwarded  to  the  Boston  market.  It  il  a  fatal 
objection  to  this  motioU|  that  it  no  where  appeara  that  the 
mortgage  was  in  eridence  before  the  joiy.  Without  proof  of 
the  mortgage,  there  was  not  the  slightest  color  for  the  replevin 
suit ;  it  was  a  most  Taxations  and  nnwarrantable  proceeding, 
and  the  jury  would  be  well  warranted  in  giving  heavy  damagea 
— ^they  might  allow  smart  iponey. 

But  if  the  mortgage  had  been  given  in  evidencoi  there  waa  no 

proof  going  to  ahow  that  Htch  &  Losee  acted  ixr  good  futh  in 

taking  the  property  under  it,  and  there  was  evidence  from  which 

the  jury  might  Bnd  that  they  were  influenced  by  unworthy 

motives,  such  aa  the  law  will  not  tolerate.    I  do  not  think  it 

necessary  to  rtate  the  evidence  although  I  have  examined  it  with 

care.    I  ahould  have  been  aa  well,  if  not  better  satisfied,  had 

the  jury  given  less  damagea.    But  it  is  impossible  to  say  that 

any  rule  of  law  baa  been  violated,  and  this  is  a  case  whm  we 

cannot  diatuib  the  verdict  of  the  jury  without  Interfering  with 

aettled  principlei.    15  Wendell^  368.    15  Jo^.  R.  493. 

* 

Motion  demed. 
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WKare  a  oootnct  ii  aiade  npon  an  anmned  state  of  ftets  in  reference  to  which  there 
is  a  miUtud  mUtaket  money  paid  under  snch  contract  may  be  recovered  back>  ph» 
taiUo,  in  an  action  of  assumpsit;  and  it  was  accordingly  held 
contract  was  made  ft>r  the  sale  and  delivery  of  oats,  and  the 
teken  state  of  Acts,  estimAd  the  quantity  at  a  certain  nomber 
which  the  stipulated  price  was  paid^  that  the  purchaser  was  entitled  to  recover 
hack  money  paid  for  the  tUfftrence  between  the  estimated  and  real  quantity;  and 
ttiaty  notwithstaadinf  he  liad  agreed  to  take  the  oats  at  Ac  estimated  quantity,  Ml 


irence  no  w^nicn  ineiv 

i  recovered  back,  p^»  A 

in  this  case,  where  a  < 

le  parties  upon  a  mis-  J 

mber  of  bushels,  for  I 


This  Tvas.  an  action  of  assumpsit^  tried  at  the  Onondaga  cir- 
cuit in  March,  1836,  bbfore  the  Hon.  Dakiel  Moselet,  one  of 
the  circuit  judges. 

The  defendant  agreed  to  sell  to  the  plaintiff  from  sixteen  to 
twenty  hundred  bushels  of  oats,  at  forty-nine  cents  per  bushel. 
The  delivery  of  the  oats  was  commenced  by  removing  them  from 
a  store-house  to  a  canal  boat;  tallies  were  kept,  and  when  the 
tallies  amounted  to  500,  it  was  proposed  to  guess  at  the  remain* 
der  ;  and  aftef  a  while  it.  was  agreed  between  the  parties  to  call 
the  whole  quantity  1,900  bushels,,  and  the  plaintiff  accordingly 
paid  for  that  quantity  at  the  stipulated  price.  When  the  oats 
came  to  be  measured  it  was  Ascertained  that  there  were  only  1,488 
bushels  delivered.  It  was  then  found  that  the  mistake  had  hap- 
pened (y  b,oth  parties  assuming  as  the  basis  of  the  negotiation^ 
fixing  the  quantity  of  1,900  bushels,  that  500  bushels  had  been 
loaded  in  the  boat  at  the  time  when  they  undertook  to  guess  at 
the  residue,  whereas  in  fact  only  250  bushels  had  been  loaded — 
the  tallies  representing  ^&a(f  bushels  and  not  bushels^  and  that 
the  parties  supposed  that  the  quantity  loaded  was  not  a  quarter 
of  the  whole  quantity.  The  vendor  refusing  to  refund  a  portion 
of  the  money  received  by  him,  this  action  was  brought  by  the 
purchaser,  who  declared  for  money  had  and  received,  and  deliv- 
ered a  bUl  of  particulars  stating  the  contract  between  the  parties 
that  the  oats  were  delivered,  and  '^that  in  measuring  said  oats 
^'  a  mistake  was  made,  whereby  the  plaintiff  paid  the  defendant 
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^  for  about  300  bushels  more  oats  than  he  received."  The  de- 
fendant proved  by  one  witness  that  the  plaintiff  said  be  would 
take  the  oats  at  1,900  bushels,  hU  or  miss^  and  by  another  that 
he  had  acknowledged  that  he  took*  the  otts  at  that  quantity  at  \ 
km  own  risk.  He  further  proved  that  before  the  boat  left  the 
store-house,  on  dissatisfaction  being  expressed  by  a  friend  of  the 
plaintiff  who  was  to  advance  the  money  f(y  him,  as  to  the  mode 
of  ascertaining  the  quantity,  that  he  told  them  that  if  they  were 
dissatisfied  with  the  quantity,  to  put  th<^  oats  back  into  the 
store-house,  and  pay  him  for  his  trou^^le.  When  the  evidence 
was  closed* the  counsel  for  the  defendant  stated  that  he  should 
not  question  the  fact  that  the  parties  were  mutually  in  error  in  ^ 
supposing  that  500  bushels  of  oats  had  been  put  on  board  when 
in  fact  only  250  bushels  had  been  put  on  board  at  the  time  of 
the  bargain  in  reference  to  the  quantity,  but  insisted  that  the 
bargain  was  obligatory  upon  the  plaintiff,  and  that  therefore  he 
was  not  entitled  to  recover.  He  also  insisted  that  the  proof 
varied  from  the  bill  of  particulars ;  and  thirdly,  that  at  all 
events  the  plaintiff  was  only  entitled  to  recover  for  the  defi- 
ciency of  250  bushels  in  the  first  estimated  quantity.  The  jddge 
charged  the  jury  that  if  they  should  find  that  the  parties  at  the 
time  of  the  bargain  in.  reference  |o  the  1,900  bushels  were  in 
error  as  to  the  quantity  measured,  and  supposed  that  500  bushels 
had  been  measured  when  in  fact  the  quantity  mesM^ured  was  only 
260  bushels,  and  had  based  the  bargain  upon  that  supposition, 
then  that  the  plaintiff  was  entitled  to  recover  for  the  dificienet/ 
of  the  ]  ,900  bushels.  The  jury  found  a  verdict  for  the  plaintiff  ) 
for  $190.    The  defendant  moves  for  a  new  trial, 

S,  SlevenSy  for  the  defendant. 

/.  L.  Wendelly  for  the  plaintiff. 

By  the  Courts  Cowen,  J.  The  objection  at  variance  from 
the  bill  of  particulars  was  too  general.  It  should  have  been 
stated  whether  it  was  in  quantity,  or  sum,  or  in  what  else. 

The  mistake  as  proved  went  not  only  to  the  quantity  measu- 
red|  but  the  jury  found,  under  the  charge  of  the  judge^  that 
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relatiyely  it  inflaeneed  the  entire  agreeuMit  to  take  the  oats  st 
1,900  Imshels.  One  ingredient  of  ertimating  ihe  Maidne,  ai 
talked  of,  was  the  aianming  that  die  attpiraeed  500  faoBhch  ^naa 
one-fonrtti  of  Ae  pile,  which  would  operate  m&Torably  to  tbe 
plainti£f,  if  he  reasoned  from  the  size  of  the  amaller  to  tiu^  of  tbe 
larger  pile*  Here  was  an  admitted  eitor,  Which  oertainly  infill 
enced  tiie  conduct  of  4he  plaintiff  to  the  extent  of  S60  buahel8{ 
and,  as  we  mnrt  take  it  on  the  finding  of  the  jury,  to  the  fiill 
amount  which  the  oats  came  short  of  the  1,900  budiels.  All  the 
excess  of  payment  arose  from  a  count  of  half  busheli  as  bush^. 
And  the  only  question  in  the  least  open  is,  whedier  an  agreanenlt, 
based  on  that  mistake,  to  accept  the  oats  at  the  plsintifPa  own 
ridt  of  the  quanl^,  shsll  conclude  him .  The  mistake  wtdoli 
entitles  to  this  action,  is  thus  stated  by  the  late  Chief  lustiee 
Savage  from  the  mil  law :  ^  An  error  of  fact  takes  plaoe,  either 
when  some  fact  which  really  exists  is  nnknown,  or  tame  fact  er 
supposed  to  exist  v>hich  reaUy  does  ntA  sxist.^^  Mowatt  ▼. 
WrigMy  1  Wendetty  360.  He  cites  tbe  words  of  S  iBb.  Poih. 
437.  .^ndsee\  Dom.  348,  B.  1,  tU.  18,  §  l^pl.  1.  U  judg- 
ing of  its  legal  effect,  we  must  look  '^  to  the  regvd  which  the 
contractors  hate  had  to  the  &ct  which  appeared  to  them  to  be 
true."  1  Dim.  260,  B.  1, 4it.  18,  §  1,  pi.  11.  And  whcB  we 
see  that  the  agreement  is  the  result  of  suoh  a  legard,  or,  as  the 
judge  said  to  the  jury,  is  based  upon  it,  t  am  not  aware  of  any 
case  or  dictum,  that,  because  part  of  tibe  agreement  is  to  take  at 
the  parties  own  riA^  or  as  die  parties  expressed  it  here,  Ut  or 
miss,  it  therefore  forms  an  exception  to  the  general  rule.  The 
agreemait  to  ride  was,  pro  tafrfo,  annulled  by  the  error.  The 
money  was  paid  undef  a  contract  void  for  so  much  as  the  oats 
fell  short  of  1,900  bushels.  The  effect  would  have  been  very 
different,  had  the  truth  been  knomi  to  the  plaintift  See 
Domat  as  before  cited.  Hie  foundation  of  the  arrangement 
to  take  at  the  plabtiff^  risk,  wai  a  misreckoning,  om  num- 
ber b^ng  put  instead  of  another,  ^  whidi,^  says  Vomai  jpt. 
18,  *4s  a  kind  of  emft  in  iact  different  from  all  other  errots,  in 
that  it  is  always  repaired.'^ 
The  metiott  f(A  a  new  trial  is  cboiied* 
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Ceookk  &  Fowtt  «t.  StACK  Bttd  others. 

X it»iii|tiott Tuiy b« procoiidoil ■gtinit by affflchniwf  Ibr •  <MC  iwtfufil^  l^ttis 
9Mtei^  &e.  Ibr  imnnI  finmldiedflielKMt  to  wupplj  her  Ainaoei,  Th«  laagQagt 
of  Che  BeriMd  Stalotat  isbzoed«rfliaiitbmt  of  fk^mBt  of  179^  «MknrWflli  tt  ^irm 
iMld  ttat  m  40bt  oooteeCed  for  fPOMi  WBi  Bol  a  U«B. 

PEoc£EDiirc»  agaiosl  whips  and  vessels.  This  was  a  motioa 
to  set  aside  the  report  of  a  referee,  to  whom  had  been  referred  the 
daim  of  the  plaintiffs  inan  action  oii  tf  bond  executed  by  the 
defendants,  to  obtain  the  discharge  of  a  steamboat  iroQi  an  attach* 
.  sucnt  issued  against  her.  The  only  question  in  the  case  was 
wk&er  a  4ebt  eontnded  fyr  «ea#dl,  liuniabed  a  flieamboat  to 
sapply  her  Amiaces,  was  m  Hen  within  the  act  authorizing  pro- 
ceedings against  ships  and  vessels  by  attachment.  The  referee 
decided  that  it  was  within  the  act,  and  accordingly  allowed 
the  plaintiffs'  claim. 

JIf.  T.  Regnoldi,  tot  the  defendants. 

3.  SSreMM ,  for  the 


By  ike  Camrtj  Mexsoir,  Oh.  J.  I  a(m  inclined  to  think  that 
wood  or  ceal  Jiamished  a  ^teambwt  far  her  usual  trips  should  be 
construed  as  Oomuig  within  the  terms  of  Hb/t  irtuttfte  giving  a  Um 
and  Summary  remedy,  for  the  ooBection  of  the  debt  created  there- 
Irj  agaiast  shitpi  and  vessels,  2  it.  i9.  49S,  §  1.  The  tcrrna  of 
the  uct  aie,  whenever  a  ddft  eball  be  eonlfaoled  ^  for  suoh  prth 
eMoRf  awl  tioresi  Tunddied  within  tlus  Mite^  as  nay  be  fit  and 
proper  fo»  the  use  of  suoh  vessel,''  Acc%  The  wosd  pno^mmu^ 
fltricdy  considered,  would  be  confined  to  sacih  :8ftieles  as  ea^er 
intolibe  food  or  Btd>si8tence  for  hands  and  psasengen ;  but  Harm 
is  a  more  general  term,  and  may  lairly  embraee  the  article  in 
'quesUob. 

In  JoAfWOfi  V.  T%e  Steamhcat  Smdushjfj  0  WMeU^  610, 
4ia  €ourt  would)  I  tUidk,  have  embraced  isoed  within  the  term 
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iuppliesj  used  in  the  act  of  1798,  1  JR.  L.  130,  had  it  not  been 
for  the  connection  which  4seemed  to  confine  it  to  such  articles  as 
enter  into  the  construction  or  equipment,  and  became  a  part 
of  the  vessel  itself.  To  avoid  this  difficulty  the  language  has 
been  varied  and  transpose  in  the  Revised  Statutes,  and  this  [case 
is  therefore  taken  out  of  the  authority  of  that  above  cited. 


Motion  denied. 


Carb  and  others  vs.  Ellisok. 


A  coyenant  Uf  renew  a  lean  under  the  tame  eovenante  contained  in  die  original  I 
if  aatiafted  by  a  renewal  of  the  lease  omitNng  the  covenant  to  renew, 

Eeeob  from  the  New- York  C.  P.  This  was  an  action  of 
ejectment  to  recover  possession  of  a  house  and  lot  of  land  in  the  city 
of  New- York,  On  the  trial,  the  plaintiff  made  out  a  title  in  fee 
to  the  premises, 'derived  from  Thomas  Ellison.  The  defendants 
claimed  under  William  Conoin.  Uiomas  Ellison,  being  seised 
in  fee  of  the  lot  of  land  in  question,  demised  the  same  to  Corvrin 
for  the  term  of  21  years,  from  the  first  day  of  May,  1793,  at  a 
certain  yearly  rent.  By  the  lease,  Corum  covenanted  that  on  or 
before  the  first  day  of  November,  1793,  he  would  at  his  own  pro- 
per cost  and  charges,  erect  and  finish  on  the  land  a  two  story 
frame  house,  and  at  the  end  of  the  term  would  yield  and 
surrender  up  the  same  to  lUlison.  It  was  agreed  that  such  buil- 
dings as  Corudn  should  erect  on  the  lot  should,  at  the  end  of  the 
term,  be  appraised  by  indifferent  persons,  to  be  chosen  by  the 
parties  ;  and  Ellison  covenanted  that  he  would  pay  Corwin  the 
appraised  vaJue,  ^^  or  he,  the  said  T%omas  Ellison^  his  heirs  or 
assigns,  shall  renew  the  lease  unto  the  said  William  Corwin^  his 
executors,  administrators  or  assigns,  for  the  term  of  twenty-one 
years  more,  for  and  under  the  same  yearly  rents,  and  tender  the 
same  covenants  as  is  herein  before  granted."  Cortotn,  and  after- 
wards the  defendants  under  h&m,  entered  and  held  the  premises 
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under  the  lease,  and  paid  the  stipulated  rent  down  to  the  first 
day  of  May,  1835,  the  end  of  the  second  term  of  21  years,  but 
it  did  not  appear  that  the  lease  was  in  fact  renewed^  at  the  end 
of  the  first  term  in  1814.  The  defendants  insisted  that  the  lease 
had  in  effect  been  renewed  in  1814,  by  the  act  of  the  parties, 
with  the  same  covenants  as  those  contained  in  the  original  lease: 
and  in  April,  1835,  they  called  on  the  plaintiff  to  appoint  an 
appraiser,  and  to  pay  the  value  of  the  buildings  which  the  lessee 
had  erected  on  the  lot,  or  to  renew  the  lease ^br  another  term  of 
21  years  with  the  like  covenants  as  those  contained  in  the  original 
lease.  The  plaintiff  refused  to  do  either,  and  after  the  expiration 
of  the  second  term  of  21  years,  in  May,  1835,  brought  this  action 
to  recover  possession  of  the  property.  On  this  case  the  court 
below  charged  the  jury  that  the  plaintiff  was  entitled  to  recover ; 
the  defendants  excepted  to  the  opinion,  and  judgment  having  been 
entered  against  them,  they  now  bring  error. 

•tf.  TabcTj  for  plaintiffs  in  error. 

JIf.  T.  Reynolds^  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  On  the  construction  for  which  the 
plaintiffs  in  error  contend,  the  lessor  covenanted  in  case  the  value 
of  the  buildings  was  not  paid,  for  a  perpetual  renewal  of  the 
lease  :  in  other  words,  he  agreed  to  renew  the  covenant  for  a 
renewal,  as  well  as  the  other  covenants  contained  in  the  lease. 
The  courts  lean  against  such  a  construction  of  the  contract  as 
will  lead  to  a  perpetuity,  and  will  not  infer  an  agreement  for  a 
second  renewal  from  a  general  provision  for  a  renewal  of  the 
lease  with  similar  covenants.  Rogers  v.  Hunter,  6  John.  Ch.  R. 
215.  Piggot  V.  Mason,  1  Paige,  412.  Tritton  v.  Foote,  2 
Bro.  Ch.  636,  and  note  (a)  by  W.  Eden,  p.  639.  The  parties 
did  not,  I  think,  contemplate  more  than  two  terms  of  21  years. 
If  the  stipulation  for  '^  the  same  covenants"  in  the  new  lease, 
include  the  covenant  for  a  renewal,  it  included  also  the  covenant 
on  the  part  of  the  lessee  that  he  would  erect  a  house  on  the  land 
on  or  before  the  first  day  of  November,  1793 — a  thing  which 
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was  impossible  in  1814^  when  the  £rst  tenn  expired.  Or^  if  we 
reject  that  part  of  tiie  st^iulation  which  relates  to  tiae|  the 
covenant  to  build  will  still  remain,  and  then  the  contract  was  that 
the  lessee  should  erect  a  new  house  on  the  demised  prenoses  as 
often  as  he  should  obtain  a  renewal  of  the  lease*  It  is  difficult 
to  suppose  that  this  was  the  intention  of  the  parties.  The  good 
sense  ctf  the  contract  seems  to  be  this :  the  lessee  agreed  to  erect 
a  frame  bouse  on  the  premises^  and  the  lessor  stipulated  to  pay 
lam  the  Talue  of  the  building  at  the  end  of  the  term^  er  to  com* 
pensate  him  by  a  renewal  of  the  lease  '*  for  the  term  of  twen^ 
one  years  more."  After  the  lapse  of  a  second  pariod  of 
twenty-one  yearS|  a  wooden  building  could  be  of  no  great  valac^ 
and  the  parties  neither  stipulated  for  p^r^  nor  for  a  further 
renewal  of  the  lease. 

Although  the  lease  was  not  m  fact  renewed  atihe  end  of  the 
orig^al  tenui  the  lessee  and  those  claiming  under  him,  had  held 
the  property  for  a  second  term  of  twenty-one  years  before  this 
action  was  brought,  and  they  haTe  no  longer  any  rifj^  to  tho 
possesnon  eidier  at  law  or  in  equity. 

Should  it  be  conceded  that  the  defendants  were  entided  to 
a  renewal  of  the  lease  in  1836,  thdr  remedy  would  dther  be  in 
a  court  of  equity  for  a  trpecific  performance  of  the  contract^  or  by 
an  action  at  law  to  recoyer  damages  for  a  breach  of  the  covenant 
The  legal  title  is  in  the  plaintiff,  and  nothing  can  be  better  set- 
tled than  that  in  the  action  of  ejectment,  the  legal  will  prevail 
over  an  equitable  title. 

It  is  not  necessary  to  inquire  whether  the  defendants  were 
entiiled  to  notice  to  quit,  as  no  such  question  was  made  on  the 

Judgment  affirmed. 
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MM^ttaOmmi  doMBot  Itoagaimlm  tmmI,  imdar  tka  HaliitotiiaioriiiBf 
gtoeeifiiignfiiMt^hipi— iT<wil%afli>t«kof>iiill  iwiHwfr  fag  wort:  dot 
tndiaalviBlt  fouidatths  fftqiiMtof  tlMMIteof  thsTMMl.    ^  attaebmisl 

«fttATMMi|  UMbnUdttrUadfhir. 

PBocBBDinm  against  diq»  and  yessda.  jfcnofi  AiUeff  tiie 
pkinttf  m  tbia  caoae,  aaed  ott  an  attachaieni  againat  the  achoo- 
Btr  Colambua :  The  defeadaata  gare  bond  to  obtain  the  diacharge 
of  the  TMiel  when  the  plaintiff  eommeneed  a  anit  againat  them, 
and  declared  that  <m  fte.,  at  ftc.,  he  had  a  debt  of  $138.60  due 
to  him,  eontrected  by  Stephen  Jl.  Buhhellj  the  master-buUdtr^ 
wmtTy  and  amitniteiw  for  Mtding  a  certain  schooner  or  tessel 
caUed  the  Cohmins^  for  the  work  and  labor  of  himself  and  aer- 
Tanta  done  and  performed  upon  the  schooner,  and  for  materiala 
found  at  the  request  of  the  said  St^hen  jf.  SMhetl.  The 
plaintiff  then  aet  forth  the  lasuing  of  a  warrant,  the  seizore  of 
the  Teasel  by  Tirtne  thereof,  and  the  giving  of  the  bond  by  the 
defendants,  and  all^s  Bon*payment  of  hia  claim,  &c.  The 
defendants  pleaded,  1.  JfU  debet;  3  JMskUyulness  and  negli- 
gence in  performance  of  the  work  done  by  the  plaintiff;  and  3. 
That  the  plaintiff's  d At  was  not  a  eubmsHng  lien.  Issue  hating 
been  joined,  the  cause  was  sent  to  referees.  The  phintiff  proved 
ihat  he  canlked  the  resse],  and  that  the  work  was  worth  about 
9130,  and  that  he  was  employed  by  Stephen  Jl.  Huhhdl^  who  It 
appeared  had  no  interest  or  concern  in  the  vessel  other  than  aa 
huUder*  On  this  ground  the  defendants  moved  for  (what  in  the 
report  is  called)  a  fionmf,  which  was  refused  by  tiie  referees^ 
for  the  reason  assigned  by  them,  that  the  luUder  for  the  time 
being  was  the  master  of  the  vessel,  and  that  the  work  having 
been  done,  and  materials  found  at  his  requst,  the  Ken  attached. 
Hie  defendants  proved  that  the  work  had  been  negligently  done, 
and  gave  evidence  of  damages  sustained  by  than ;  and  the  re&r- 
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ees  after  making  a  deduction  for  the  bad  workmanship,  reported 
in  favor  of  the  plaintiff  to  the  amount  of  $76.03.  The  defend- 
ants move  to  set  aside  the  report. 

/.  Clarke^  for  the  defendants. 

JR.  Lansing  fy  G.  C.  Shermany  {or  the  plaintiff. 

By  the  Court j  Cowen,  J.  The  report  is  well  enough  provided 
there  was  a  lien.  The  statute  upon  which  the  action  was 
brought,  gives  this  remedy  only  in  case  of  liefi^  and  declares 
when  that  shall  attach.  It  is  thus :  ^^  Whenever  a  debt  amoun- 
ting to  fifty  dollars  or  upwards,  shall  be  contracted  by  the 
master^  ownery  agent  or  consignee  of  any  ship  or  vessel  within 
this  state,  for  either  of  the  following  purposes  :  1.  On  account 
of  any  work  done,  or  materials  or  articles  furnished  in  this  state^ 
for  or  towards  the  building,  repairing,  fitting,  furnishing,  or 
equipping  such  ship  or  vessel.  2.  For  such  provisions,  &c.  as 
may  be  fit,  &c.  3.  On  account  of  the  wharfage,  &c.  such  debt 
shall  be  a  lien  on  such  ship  or  vessel,  her  tackle,  &c.,  and  shall 
be  preferred  to  all  other  liens  thereon^  except  mariner's  wages.'' 

The  declaration  avers  that  the  debt  was  contracted  by  S.  Ji. 
Hubbelly  the  mastery  buUdery  ownety  and  contractor  for  building 
the  vessel.  The  proof  is,  that  he  was  not  owner;  for  he  had 
assigned  all  his  interest,  and  stood  in  the  simple  relation  of  a  man 
hired  to  buil<f.  On  its  being  objected  that  the  debt  was  not 
contracted  by  either  the  owner y  agenty  master  or  consignecy  within 
the  statute,  the  referees  overruled  the  objection,  and  proceeded 
on  the  ground  that  the  labor  was  done  and  materials  found,  tinder 
the  direction  or  by  the  consent  of  the  buildery  who,  for  the  time 
beingy  was  the  master. 

Clearly  he  was  not  agent;  for  he  had  no  power  to  bind  the 
owners,  but  only  himself  personally.  He  is  still  farther  removed 
from  the  character  of  consignecy  which  neither  the  declaration 
nor  pfoof  sought  to  fix  upon  him.  Was  he  the  master  of  the 
vessel  within  the  sense  of  the  statute  ?  What  is  a  master  7  **  He 
is,"  says  Hobart,  C.  J.  '^  the  person  entrusted  with  the  ship  and 
voyage ;"  and  may  as  such  implicitly  raise  certain  liens  upon 
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the  ship.  He  may  even  impawn  the  ship  in  case  of  extremities, 
for  money  to  relieve  against  her  distress,  as  the  want  of  repairs, 
victuals,  &c.  Briigeman^s  case^  Hob.  II,  12.  JIfoor,  918,  S. 
C  He  is  not  only  one,  says  Molly,  who  for  his  knowledge  in 
navigation^  fidelity  and  discretion, ^hath  the  gcvernment  of  the 
ship  committed  to  his  care  and  management ;  but  the  law  looks 
upon  him  as  an  officer,  who  must  render  and  give  an  account  of 
the  whole  charge,  &c.  MoL  De  Jur.  Mar.  B.  II.  ch,  2,  ^  1  • 
*'  Few  individuals,"  says  Jacobsen,  ^^  in  any  relation,  have  so 
extended  a  mandatum  prasumptum  conferred  upon  them,  as 
ship-masters."  Jacobs.  Sea  Laxvsj  B,  I.  ch.  1,  p.  82,  of  Bait,  ed. 
of  1818*  And  maritime  law  permits  the  owner  to  dismiss  the 
master  at  any  time,  even  if  he  is  part  owner.  The  agreement 
between  the  owner  and  master  is,  that  the  latter  will  faithfully 
discharge  every  duty  incumbent  on  him,  render  a  satisfactory 
account,  &c.  and  that  he  shall  be  secured  in  all  his  advances  that 
do  not  exceed  the  value  of  the  vessel,  &c.  Id.  p.  87.  *^  The 
master  of  the  vessel,"  says  Roccus,  ^^  is  he  to  whom  the  care  of 
the  vessel  is  entirely  confided.  To  his  charge  and  direction  the 
whole  of  the  ship  and  every  thing  that  belongs  to  her,  and  the 
mariners,  are  committed."  Ing.  Roe.  17,  note  3.  Thus  the 
business  of  the  master,  as  it  has  always  been  understood  both  by 
the  civil  and  common  law,  is  to  command  the  ship  on  her  voy- 
age, under  an  appointment  from  the  owners,  in  the  discharge  of 
which  duty  he  possesses  an  extensive  implied  poller  y  agent  to 
bind  the  owners,  himself  being  bound  to  *the  strictest  responsi- 
bility. The  statute  might  well  allow  Such  an  officer  to  incur  liens, 
without  intending  that  a  like  authority  should  be  vested  in  a 
mere  master-builder.  There  is  no  analogy  in  their  powers. 
The  builder  in  the  case  at  bar,  did  not  possess  even  the  narrowest 
agency,  express  or  implied,  to  bind  the  owners.-  He  was  but  a 
contractor,  the  plain ti£f  being  one  of  his  hands,  who  is  confined 
to  a  remedy  against  his  employer,  personally.  The  builder  is 
neither  within  the  words,  nor  the  reason,  nor  equity  of  the  act. 

The  report  of  the  referees  must  therefore,  b^  set  aside. 


184  .     GA8B8  ill  TBI  BOnMMM  COURT. 


•«»• 


WBim  #"•  WvM# 


Smith  pm.  Wsid. 

taitettiai^raBlMofmttiirtpeiMii  to  pay  fhi  M»t  of  lh«  fartf  prooMdtd 
•Ciipat  |)y  tueli  procftt. 
Th«  powwi  o^m  JoftfM  to  tea*  lAflliMliMiif  Mooiflnrnd  by^f^ 
aMB0tiM4gedby<h0«cttoibalMiiiiprif8nMOt|  on  Qi«  eoatniyjttMyaiv 
•alufed  aailflslmkled  to  aev  OMefj  diflering  bowe?«r  ftom  the  ReTiMd  Stiinftit 
H  to  tta  amomit  of  laitohtofcaw.    Themdy  opentfosof  Maetof  18n«afh» 
B«vlMd  StataU*,  u  to  «i|)«iiM  witb  fb»  aliaftTit  o(  «vito^ 
psMtaadtodtelaiitllMitfUAYttorte  floinfif  tiiilfei«nttoMtiioriMflMiininf 


This  ifntti  an  actidn  of  MfwmjMWf ,  tried  at  tlM  Herkimer  circuit 

in  Maji  1897|  before  the  Hon^  John  Willabo^  one  of  the  ek** 

^A  •   • 


Hie  plaintiff  hating  sued  out  an  atiachment^  iaancdby  a  joslieo 
of  the  peace  of  the  county  of  Montgomery^  against  tixe  goods 
and  chattels  of  cme  John  S.  JatHn^  by  Tirtae  of  whice  a  /eey 
vas  made  upon  a  quantity  otquameditme  as  the  pr<^)etty  of 
Joslin)  the  defendant  promised  that  {f  the  stone  was  the  property 
of  JosliU)  and  the  plaintiff  would  discharge  his  tien  upon  th^ 
sam^  and  discontinue  further  proceedings  upon  the  attaohmenl| 
he  would  pay  the  debt  due  to  him  from  JosHn*  The  amount  of 
JosKn's  indebtedness  to  |he  plaintiff^  was  $131,  and  the  stone  waif 
prored  to  be  his  property*  *  The  plaintiff  aDeged  on  the  dedar* 
afion,  thaVthe  attachment  waa^sued  oat  under  the  statute  entitled 
^^  Of  courts  held  by  justices  of  the  peace.''  2  Jll.  S.  224.  Tite 
justice  who  issued  thefittachmmt  testified  that  the  MpplUafum 
for  the  process,' the  o^doinf  of  the  applicant,  and  the  oUaehmmt 
were  Ipkt,  but  that  the  process  was  issued  upon  the  ajfidaunt  of 
the  plaintiff  alon$j  and  the  ground  of  the  application  was,  that 
Joslin  had  departed  Jrwn  the  county  where  he  last  resided,  wUk 
intent  to  defoaud  kU  credUort.  He  further  stated  that  a  bond 
was  giyen  with  approved  sareties,  and  produced  the  same,  wideh 
was  'm  the  form  prescribed  by  the  Revised  Statutes.  A  copy  of 
the  attachment  tested  on  the  tenth^  and  returnable  on  the  nuie- 
teenth  day  of  August,  1835,  was  read  in  evidence.    The  defend* 
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.  ant  moved  for  a  non-suit  on  the  ground  of  yariance  between  the 
deolaratioH  and  proof :  that  in  the-  declaration,  it  was  alleged 
that  (ke  attachment  was  issued  under  therprovisions  of  the  Revised 
Statutes  J  whereas  the  proof  showed  that  the  process  was  issued 
partly  under  the  Revised  Statutes,  and  partly  under  the  *  act  t0 
abolish  imprisonment.  Statutes^  Sess.  of  1831,  p.  403,  §  33,  34. 
He  also  insisted  that  the  attachment  was  voidy  because^  1st  It 
could  not  legally  issue  for  a  demand  exceeding  $50  ;and  2d. 
The  defendant  in  the  attachment  being  a  man-resident  of  Mont- 
goBiery,  not  more  than  four  days  should  have  intervened  between 
thQ  teste  and  return  of  the  process  i  and  that  the  attachment  being 
void,  the  promise  of  the  defendant  was  without  consideration,  and 
for  that  cause,  the  plaintiff  was  not  entitled  to  recover.  The 
judge  overruled  the  motion  for  a  non-suit,  and  charged  the  jury 
that  the  plaintiff  was  entitled  to  their  verdict  for  the  amount  of 
his  debt  against  Joriin.  The  jury  foiind  accordingly,  and  the 
defendant  now  moves  to  set  aside  the  verdict. 

C.  TVticy,  for  the  defendant. 

J,  A.  Spencer^  for  the  plaintiff. 

By  the  Courty  Nelson^  Ch.  J.  ThQ  attachment  appears  to 
have  been  regularly  issued  under  th^  provisions  of  2  A*  S.  230 
§  26 J  et  seq.  as  amended  in  respect  to  the  preliminary  proof  fay 
the  act  of  1831,  t(^  abolish  imprisonment  for  debt,  Statutes j  Sess. 
of  1831,  j9.  404,  §  36,  for  a  sujn  not  exceeding  $100,  upon  the 
groimd  that  the  defendant  in  that  process  (Joslin)  had  absconded 
from  the  county  with  the  intent  to  defraud  his  creditors.  The 
authority  given  to  a  justice  by  the  Revised  Statutes  to  issue  an 
attachment,  was  not  abridged  by  the  34th  section  of  the  act  of 
1831,  but  on  the  contrary  was  extended  to  other  cases,  viz.  the 
fraudulent  removal^  assignment  or  secretion  of  property,  limiting 
however,  the  amount  in  those  cases  to  fifty  dollars.  The  Revised 
Statutes  are  left  untouched  except  in  respect  to  the  affidavit  of 
he  facts  and  circumstances  on  which  the  application  is  made, 
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which  by  the  36th  section  may  now  be  made  by  the  plaintiff 
himself,  instead  of  being  made  by  two  disinterested  witnesses. 

The  judge  was  clearly  right  in  raling  that  the  stone  attached 
belonged  to  Jcslmj  the  defendant  in  the  process ;  that  the  lien 
was  valid)  and  that  the  release  thereof  constituted  a  good  con- 
sideration for  the  undertaking  of  the  defendant  to  pay  the  debt 
due  to  the  plaintiffl  5  Tatmi.  460.  2  Eatty  332.  4  Tauni,  117. 
2  Saund*  an  PI.  tf  Ev»  647.  Whether  the  agreement  was  in- 
tended to  embrace  the  whole  demand  due,  ^131,  or  only  $100^ 
the  extent  of  the  lien,  is  matter  of  construction.  The  judge  at 
the  circuit  took  the  former  view  of  it  from  the  language  used  by 
the  witnesses,  and  I  am  inclined  to  think  he  was  correctr  The 
testimony  of  one  of  the  witnesses  is^  that  the  defendant  promised 
to  pay  the  debt  qfJosliny  if  the  plaintiff  would  release  the  attach- 
ment ;  this  may  fairly  include  the  whole,  as  the  amount  of  the 
debt  must  have  been  well  known  at  the  time« 

New  trial  denied. 


The  People,  ex  reL  Michael  Edick,  vs.  Osboen  and  othersr 

Judges  of  Herkimer  C.  P* 

On  an  appMl  to  coontj  judges  from  the  detorminatkm  of  oommmiflsioners  of  higkt- 
ways  relatiye  to  th*  laying  out  of  road%  ttie  ooBuaWonert  moat  hava  notk$  Is 
urMiig  of  Uie  time  and  idaee  of  the  meeting  of  the  Judgea ;  the  attendance  of  a 
majority  of  Che  eoramiaaionen,  U  Mifnf ,  would  be  a  waiTer  of  notice,  but  the 
attendance  of  one  commiiiioBer  only  wttl  not  baye  that  effect. 

80^  notice  mnat  be  gi^ee  to  flie  occupant  of  the  land  through  which  the  road  is  oodp 
templated  ;  and  hia  attendance  as  a  ioUiuu  before  the  judges  wiU  not  be  deemed  a 
waiTcr  of  notice. 

Certioea&i  to  remoTC  the  proceedings  of  judges  in  laying 
out  a  highway  in  the  town  of  German  Flatts,  Herkimer  county. 
The  commissioners,  on  application,  refused  to  lay  out  the  road  ^ 
Jacob  Bartlett  and  others  appealed  to  the  judges,  who  reversed 
the  determination  of  the  comipissioners,  and  made  an  order  lay- 
ing out  the  road  through  the  land  of  Michael  Edick  and  others. 
The  return  states  that  the  jiydges  met  on  the  24th  October,  1834, 
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viewed  the  route  of  the  rotd,  and  mack  on  ^dar  t»  wrMig*  that 
the  proceedingb  ot  the  commiisioBen  be  KTeraed^  and  that  the 
road  be,  laid  out  punmant  to  the  prayer  of  the  petitkm ;  that 
before  proceeding  to  lay  out  the  road,  thejr  adjourned  to  the  1st 
of  Morember,  for  the  purpose  of  hearing  objectione  by  the 
owners  of  the  land  through  which  the  road  passed.  Qp  the  1st 
of  NoTember,  they  met  and  nrrpeyed  the  road ;  the  heirs  of 
Joshua  Randall  made  objections,  and  the  judges  adjourned  to  the 
10th  of  November.  They  met  on  the  10th,  heard  the  parties, 
and  on  the  13th  November  made  their  final  order.  No  notice  in 
writing  was  given  to  the  commisnoners  of  highways,  nor  to  the 
occupants  of  the  lands.  But  one  of  the  commissioners  met  with 
the  judges,  and  t^  return  states  that  the  judges  on  the  1st  of 
November  went  to  the  house  of  the  son  of  Mickad  Edkk^  and 
informed  him  of  the  time  and  place  of  meeting.  Whethtr  this 
was  for  the  meeting  on  the  1st  or  the  lOih  of  November,  does 
not  appear ;  but  <m  the  lOth  of  November  £StitcA  appeared  and 
was  sworn  as-  a  witness* 

/.  A.  Spencer  J  for  the  people. 

JIL  T.  BipwUi^  contiuw 

By  the  towrt^  Bbonspn,  J.  The  judges  had  no  jurisdiction  to 
proceed  on  the  appeal,  until  a  notice  of  eight  days  of  the  time 
and  place  of  meeting  had  been  served  on  the  oommissioners.  '  1 
JR.  S.  518,  ^  87,  88.  The  notice  should  be  in  writing.  Gilbert 
V.  CdunMa  Turnpike  Co.j  1  Jchns.  Cos.  107.  Although  the 
notice  need  only  be  delivered  to  ond  of  the  commissioners,  it  is 
a  notice  to  all ;  and  the  one  who  receives  it  should  give  informa- 
tion to  the  other  commissioners.  Had  all  or  a  majority  of  the 
commissioDers  met  with  the  judges,  it  would,  perhaps,  be  a  suffi- 
cient answer  to  the  objection  ;  but  it  is  not  enough  that  one  of 
the  commissioners  was  present.  It  cannot  be  inferred  from  that 
&ct  that  all  of  the  commissioners  were  advised  of  the  proceed- 
ing, even  if  a  notice  by  parol  was  sufficient.    If  the  commis- 
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noners  can  waive  such  a  notice  as  the  statute  requires^  there  has 
in  this  case  been  no  such  waiyer  by  a  majority  of*  those  officers. 

A  notice  in  writbg  of  three  days  to  the  occupant  of  the  land 
through  which  the  road  is  to  run,  was  also  necessary  before  the 
judges  could  proceed  to  lay  out  the  highway.  1  JR.  &  519,  ^ 
91,  dnd  p.  614,  ^.62.  Edick  had  no  personal  notice,  either  ver- 
bal or  written.  The  information  given  to  his  son  was  qf  no  im-  < 
portance.  And  beades,  it  is  impossible  from  the  return  to  say 
whether  that  was  a  notice  for  the  meeting  of  the  judges  on  the 
day  the  notice  was  given,  or  for  their  subsequent  meeting  on  the 
10th  of  November.'  The  fact  that  Edick  was  sworn  as  a  wit- 
ness on  the  10th  of  November  does^  not'  establish  a  waiver,  of 
legal  notice.  So  far  as  appears,  he  came  tl^re  in  obecUence  to 
process  of  stibpcenaj  (^  89,)  without  having  had  an  opportunity 
of  preparing  to  enforce  his  objections  to  the  road.  It  seems, 
also,  frokn-the  return,  that  the  judges  decided  the  whole  merits 
of  thexontroversy  at  their  first  meeting  on  the  24th  of  October, 
before  Edick  had  ever  heard  of  the  appeal,  .  They  viewed  the 
route  of  the  road,  and  made  an  order  in  writing  that  the  pro- 
ceedings of  the  commissioners  be  reversed,  and  that  the  road  be 
laid  out  pursuant  to  the  prayer  of  the  petition.  Their  subse- 
quent meetings  seem  only  to  have  been  held  for  the  purpose  of 
making  a  survey  or  an  actual  location  of  the  highway,  and  not 
for  the  purpose  of  deciding  the  main  question  involved  in  the 
appeal. 

^  Proceedings  reversed. 
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•  Wilson  ««•  OuDnr. 

In  mmmary  proceedings  by  landlord  ag^ainst  tenant  to  obtain  possession  q^  demised 
pNmlses^  this  court  faiaye  no  anthoritj  under  the  oomnum  law  certiorari  to  quash 
fhe  pioceedingSy  although  the  offlcer  having  charge  of  the  matter  impraperiif 
rrfiue  to  grant  an  adjoumnient ;  nor  have  they  authority  to  do  so^  alfliough  it 
appear  from  the  return  that  the  title  qf  the  landlord  had  expired,  and  yet  that  a 
▼erdict  was  found  in  his  faror,  and  that  the  tenant  was  disp9ssessed. 

Landlord  and  tenant.  In  this  case  Green  instituted  proceed- 
ings against  Wilson,  under  the  statute,  for  holding  ovex  after  the 
expiration  of  his  terni)  certain  premises  \?hich  had  been  demised 
to  him.  In  the  progress  of  the  cause,  Wiboji  applied  for  an 
adjournment,  which  was  refhsed  by  the  judge  before  whom  the 
proceedings  were  had.  A  trial  was  then  had  before  a  jory, 
who  found  a  Terdict  in  favor  of  Green.  Wilson  sued  out  a  ctT" 
tiorari^  to  which  a  return  was  made  setting  forth  the  evidence 
tfi  the  catm^i 

W.  H.  Shanklandj  for  the  plaintiff  in  error. 

B.JfUes^  for  the  defendant  in  error. 

By  the  Caurty  Cowfiv,  J.  The  affidavit  upon  which  the  appli- 
cation was  made  for  an  adjournment  was  clearly  insufficient ;  but 
if  otherwise,  we  cannot  notice  the  objection.  It  is  not  properly 
a  part  of  the  record* 

The  return,  I  think,  shows  that,  in  evidence  on  the  trial,  the 
defendant  proved  that  the  plaintiff  had  parted  with  his  title  be- 
fore he  commenced  the  proceedings ;  but  that  we  cannot  notice, 
according  to  the  case  of  BirdsaU  v.  Phillipsy  17  Wendell^  464. 

Prooeedings  affirmed. 
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Dforr  or,  T^iom* 

In  ffofuler,  m  plaintiff  majr  is  the  nine  count  chargt  wordi  not  actionable  per  f «, 
with  woMf  actionAble  in  tfaem^elTee^  in  aifgnTation  of  (lanages  ;  and  in  opeh 
case  the  defendant  if  not  at  liberty  to  d§mmr  to  lome  of  the  words  and  take  ianw 
upon  the  othen. 

It  if  not  a  mtfjoimdtr  ot  ctnief  of  aetloip  to  diarfe  in  pie  fame  eoont  wordf  impnting' 
to  the  plaintifl^  that  he  liad  cotmterfeit  blUs  in  hif  po^seffion  with  the  intent  to 
paff  the  same,  and  that  he  had  in  hif  pof seaiioB  platef  in  the  fimilitnde  of  bank 
bUlf,  with  intent,  ke. 

DstfUBUOBi  to  declaratioxu  Tlie  plaintiff  declared  ia  simderf 
charging  the  defendant  witk  speaking  words  imputug.  to  Him 
the  dime  of  forgtry^  in  respect  to  bank  bills.  The  words 
w«re  TarioQsly  laid  to  have  been  spoken,  as,  that  tk*  plaintiff 
had  been  counterfeiting  bilk  and  money  ;  had  oomtterleit  notea 
in  his  possession  with  intent  to  pass ;  had  plates  in  hia  posses 
sion  in  the  ^miKlade  of  baidc  billS|  with  the  intent  of  uain^ 
the  same,  &c.;  had  been  sent  to  the  state  prison  for  passingooun^' 
terfeit  bills,  and  that  two  gentlemen  who  went  to  PennsylTania 
with  their  big  guns  had  got  into  tronble,  had  been  taken  np  and 
sent  to  the  state  prison  for  passing  counterfeit  money,  (meaning 
by  the  two  gentlemen  the  plaintiff  and  another  person.)  The 
defendant  pleaded  mm  cut,  as  to  the  speaking  the  words  speci- 
fied in  the  count,  except  a$  to  f»M  reHUed  to  the  tmo  gmtletmem 
who  foen^  to  Pmnsylwmiaj  ^c.  and  as  to  that  matter  demwrrtd 
specially  for  the  want  of  necessary  averments  to  render  t^ 
words  actionable.  The  plaiintiff  took  issne  npon  the  (bmer  part 
of  the  plea,  and  as  to  the  latter  joined  in  demnrrer. 

W.  H.  Shankiandj  for  the  defendant,  insisted  1 .  That  thie  count 
containing  distinct  and  disconnected  causes  of  action,  was  bad 
for  duplicity  and  misjoinder  ;  2.  That  some  of  the  words  sped- 
fied  in  the  count  are  not  actionable  per  se^  and  are  not  rendered 
so  by  introductory  matter  or  by  proper  averments  ;  and  3.  That 
if  two  or  more  causes  of  action  can  properly  be  joined  in  the 
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flame  count,  the  defendant  may  demur  to  one  or  more  of  the 
causes  of  action^  and  plead  to  the  others.  In  support  of  the  last 
proposition  he  cited  1  Chittjft  PI,  643 ;  11  Ea$t^  666  ;  11  JoAtw. 
jR.S4. 

/.  Thomas^  for  the  plaintiff.  Different  sets  of  words  impu- 
ttof^the  same  charge  may  be  included  in  tfa«  same  oount.  6 
Wenddly  412.  If  the  words  demurred  to  are  not  actionablei 
they  may  be  considered  as  surplusage,  or  as  alleged  in  aggrava- 
tion ;  being  joined  with  other  words  admitted  to  be  actionable, 
and  charged  to  have  been  spoken  in  the  same  conversation,  they 
are  to  be  coupled  together  in  the  inquiry  as  to  who  is  the  person 
accused.  6  WendM^  410.  The  defendant  having  charged 
forgery  upon  the  plaintiff  in  the  commencement  of  the  conver- 
sation, the  inference  is  inevitable  that  he  was  one  of  the  persons 
alluded  to  when  the  defendant  spoke  of  the  twb  gentleman,  &;c. 
The  by-standers  must  so  have  understood  the  defendant,  although 
he  did  not  repeat  ike  plaintiff's  name  after  every  pause  in  his 
q^eech. 

By  the  Court j  Nilsov,  Ch.  J.  It  is  well  settled  that  words 
not  actionable  in  themselves  may  be  laid  in  the  same  count  with 
words  actionable,  and  may  be  proved  to  show  the  quo  otdmo 
or  in  aggravation  of  damages.  It  cannot,  therefore,  be  permit- 
ted to  the  defendant  to  select  the  words  not  actionable  and  demur 
to  them,  taking  issue  upim  the  others.  6  WendM^  407,  410. 
3  WUsoriy  186.  2  East.  438.  2  Satind.  307,  n.  1,  a.  1  Camph. 
4S^  n.  If  the  defendant  Insists  that  the  words  demurred  to  are 
actionable,  fben  he  miustfail  of  course,  as  he  should  have  inclu- 
ded them  in  the  plea  of  the  general  issue,  or  set  up  some  other 
defence  ;  and  this  he  should  have  done  whether  the  words  laid 
constituted  a  distinct  cause  of  action  or  not. 

There  is  nothing  in  the  suggestion  that  the  count  contains  a 
misjoinder  of  distinct  causes  of  action  ;  the  words  relate  to  the 
same  crime.    2'  R.  5.  674,  ^  39. 

Judgment  for  plaintiff. 
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Smith  vs.  Jakeb^ 

ChickB  are  g^erned  in  leTeral  particular!  by  llie  nme  rales  that  prevail  in  relation 
to  kdand  UUb  iff  swAongs  payable  either  on  d»mm^d  or  at  a  gives  number  of  days 
qfUrHfpa. 

ne  holder  of  a  check  can  recover  against  the  endorser  only  when  he  has  used  due 
dfUgence  in  presenting  or  giving  notice  of  demand  and  non-paymenf. 

Where  the  parties  all  reside  in  the  same  place^  the  chedc  should  be  presented  on 
the  day  it  is  receiyed,  or  on  the  following  day;  and  when  payable  at  a  different 
place  from  that  in  which  it  is  negotiated^  it  shonld  be  forwarded  by  %ke  maU  on 
the  same  or  next  succeeding  day  for  presentihent* 

No  greater  diligence  is  necessary  in  presenting  ch§df$  for  payment,  than  is  required 
in  relation  to  UUs  qfexehange* 

In  an  action  by  a  swond  emdoreee  of  a  check  against  the  payee^  laehee  on  the  part  of 
the  first  endorsee  wOI  mot  Is  preewned;  if  there  was  negl4r«iice  on  his  part  it 
must  be  aiBrmatlvely  shown  by  the  defendant. 

So  where  the  eetomd  endoreee  has  put  the  check  in  dreulaUony  laches  will  not  be  pre- 
sumed in  a  subsequent  holder^  where  the  bill  was  in  circulation  only  four  or  five 
days  after  the  second  endorsee  parted  with  it,  before  it  was  sent  for  presentments 
if  there  be  a  defimlt  the  burden  of  the  proof  rests  upon  the  defendant. 

8ut  Where,  by  the  course  of  the  mail,  the  cheek  may  be  presented  hi  tht  eedays;  and 
the  holder  instead  of  putting  it  in  circulation,  hoids  U  U^  his  possession  seven  or 
«l|^t  days,  he  is  chargeable  with  want  of  due  diligence. 

Hw>  long  a  bill  or  check,  payable  on  dennand  or  at  a  given  number  of  days  tfter 
sigJk^,  may  he  kept  in  dreuloHon  before  presentment,  without  diicharging  an  en* 
dorser,  is  an  unsettled  question.  Each  ease  must  be  deteimined  by  its  own 
eirenmstances. 

Where  >a  second  endorsee  of  a  cheek  on  receiving  it  put  it  in  dreiUaUon,  and  not  more 
than  four  or  five  days  elapsed  thereafter  before  it  was  sent  for  presentment,  U  was 
heU,  in  an  action  by  him  ai^ainst  the  payee  thit  he  was  not  chaiyeable  with  Uuhsei 
there  being  no  evidence,  in  the  case  but  that  he  became  the  holder  on  the  day  it 
was  negotiated  by  the  payee. 

Where  a  notary  certifies  that  he  deposited  m  the  post-office  notices  of  protest/r  the 
the  endoner^  it  will  be  presumed  that  sunk  hotieee  were  direeted  to  them. 

This  was  an  action  of  assumpsit  tried  at  the  New- York  circuit 
in  June,  1838,  before  the  Hon.  Ogden  Edwabds,  one  of  the 
circmt  judges. 

The  plamtiff  as  endorsee,  sued  the  defendant  as  endorser  of 
two  checks  drawn  by  B.  Rathbtmy  on  the  Commercial  Bank  of 
Buffalo :  one  for  $2,000,  dated  July  17,  1836,  payable  to  the 
order  of  and  endoraed  by  the  defendant,  who  resides  in  the  city 
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of  New-York.  It  was  endorsed  and  negotiated  to  the  plaintiff,  in 
the  city  of  New- York,  by  Wood  flr  Bogertj  of  that  place/«m  the 
S7th  or  S!8th  day  of  July,  and  the  plaintiff  on  the  s^me  day 
endorsed  and  negotiated  it  to  F.  H.  Pepoon.  The  check  was 
presented  at  the  bank  and  protested  for  non-payment  on  the  4th 
August,  1836.  No  account  was  given  of  the  check  between  its 
date  and  the  time  it  was  negotiated  to  the  plaintiff,  nor  between 
the  time  that  the  plaintiff  put  it  in  circulation  and  the  day  of 
presentment  and  protest.  The  course  of  the  mail  at  that  time 
between  New-York  and  Buffalo  was  three  days  each  way.  The 
other  check  was  for  $3,000 ;  and  the  facts  concerning  it  were 
the  same  asf  in  relation  to  the  $2,000  check,  except  it  was  dated 
July,  28, 1836,  was  negotiated  by  Wood  Ir  Bogert  to  the  plain- 
tiff, on  the  29th  or  30th  day  of  that  month,  and  by  the  plaintiff 
to  Pepoon,  on  the  same  day,  and  was  presented  at  the  bank,  and 
protested  for  non-payment  on  the  9th  of  August  following. 

The  certificate  of  the  notary  in  each  case,  after  stating  the 
demand,  &c.  at  the  bank  in  Buffalo,  proceeded  as  follows:  '*  I 
further  certify  that  on  the  same  day  and  year  above  written,  I 
deposited  in  the  post-office  notices  of  the  foregoing  protests  for  F. 
H.  Pepoon,  Albany,  John  T.  Smith,  New- York,  Wood  &  Bogert, 
New-York,  Horace  Janes,  New- York,  E.  Olcott,  Albany." 

The  defendant  moved  for  a  non-suit,  on  the  grounds:  first  that 
the  checks  were  not  presented  in  due  season  to  charge  the  defen- 
dant as  endorser ;  and  secvnd,  that  the  proof  of  notice  of  protest 
wias  insufficient,  for  the  reason  that  the  notary  had  not  certified 
that  the  notice  was  directed  to  the  defendant.  The  judge  refused 
the  motion,  and  the  defendant  excepted.  Verdict  for  the  plain- 
tiff.    The  defendant  moves  for  a  new  trial. 

J.  Ji.  Spencer,  for  defendant. 

R.  Lockwoodj  for  plaintiff. 

By  the  Court,  Brokson,  J.  In  several  particulars,  checks 
*are  governed  by  the  same  rules  that  prevail  in  relation  to  inland 
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biUs  of  exchange,  pllyable  either  os  demand,  or  at  a  giyem 
number  of  days  after  sight  The  holder  <»n  xeeoyer  against  the 
endorser  only  when  he  has  used  due  diligence  in  presenting  the 
check,  and  giving  notice  of  the  demand  and  non-payment  by  the 
bank.  When  the  parties  all  reside  in  the  same  place,  the  holder 
should  present  the  checjc  on  the  day  it  is  received,  or  on  the  fol- 
lowing day:  and  when  payable  at  a  different  place  from  that  in 
which  it  is  negotiated,  the  check  should  be  forwarded  by  mail 
on  the  same  or  the  next  succeeding  day  for  presentment.  It  has 
been  said  that  greater  diligence  is  necessary  in  presenting  checks 
for  payment,  than  is  required  in  relation  to  bills  of  exchange. 
Gough  y.  StaatSj  13  Wendellj  649.  But  I  can  see  no  good 
reason  for  making  such  a  distinction.  The  fact  that  one  instru- 
ment is  drawn  upon  a  bank,  and  the  other  upon  [an  individual, 
can  make  no  difference  in  principle  concerning  the  duty  of  the 
holder ;  what  will  be  due  diligence  in  the  one  case  will,  I  think, 
be  due  diligence  in  the  other.  Mohawk  Bank  v.  Broderick^  13 
Wendelly  133. 

A3  the  questions  are  substantially  the  same  in  relation  to  both  . 
checks,  I  shall  only  notice  that  fpr  (2,000,  dated  July  17, 1836. i 
If  this  check  was  negotiated  to  Wood  &  Bogert  on  the  day  of  its. 
date,  and  retained  by  them  ten  ojr  eleven  days  until  it  was  passed 
to  the  plaintiff,  the  defendant  would  be  discharged  ;  but  it  doe^ 
not  appear  when,  or  to  whom  the  check  was  first  negotiated. 
It  may  have  been  transferred  by  the  payee  to  Wood  &  Bogert, 
on  the  same  day  they  sold  it  to  the  plaintiff,  or  if  negotiated 
before  that  time  it  may  haved  passed  through  several  hands  before 
it  was  taken  by  Wood  &  Bogert.    This  is  not  a  case  where  we 
can  presume  laches.     The  defendant  is  the  payee  of  the  cheeky 
and  must  know  when  and  to  whom  it  was  first  transferred ;  and 
the  burden  lies  on  him  of  making  out  a  default  in  seme  holder 
of  the  check,  before  it  came  to  the  hands  of  the  plaintiff. 

.The  course  of  the  mail  between  New-Tork  and  Buffalo,  was 
only  three  days,  and  as  seven  or  eight  days  elapsed  between  the 
time  the  plaintiff  took  the  paper,  and  the  day  it  was  presented* 
to  the  bank  for  payment,  the  plaintiff  would  be  chargeable  with 
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a  want  of  due  diligaicey  if  he  had  not  put  the  eheck  in  cireulation. 
But  ha  sold  it  lo  Pepoon  on  tibe  aame  dfty  it  waa  received^  and 
ther9  ia  no  proof  of  neglienoe  in  Pepoon  or  any  anb'aequent  holder 
of  the  paper.  If  the  defendant  intended  to  rely  on  any  de£avlt 
after  the  check  paaaed  from  the  plaintiff  ^m  burden  of  maldng 
out  the  case  lay  upon  lum.  We  cannot  preaume  laches,  e^)e- 
dally  in  a  case  where  the  paper  was  in  etreolation  for  so  short  a 
period.  How  long  a  bill  or  check,  payable  on  demand,  or  at  n 
given  number  of  daya  after  sight,  may  be  kept  in  circulation  be- 
fore presentment,  without  discharging  «ome  of  the  parties,  is  not 
a  settled  question*  Ckiity  <m  BilUj  £76,  ed.  of  1826.  It  depends 
in  a  great  degree  on  ^  cireumstanees  of  each  particular  case* 
In  JtoMi^en  v.  Jimei,  80  Joku.  R.  146,  the  Inll  was  drawn  in 
Georgia  on  merchants  residing  in  Jfew-  Yorky  and  although  75  daya 
elapsed  before  the  piesentment,  it  was  held  that  the  drawers  were 
not  dbcharged.  In  Qowm  v.  Jacksonj  20  Johns.  R.  176,  the 
bill  was  drawn  in  JinHgwiy  on  merchants  residing  in  London^  and 
haying  been  put  in  circulation,  it  was  held  that  the  drawer  was 
not  discharged,  although  six  months  had  elapsed  before  the  pre- 
sentment. In  Aymar  r.  Beers y  7  Cowen  706,  the  bill  was  drawn 
in  Jfew-York  on  a  house  in  Richmondy  Va,y  at  three  days  sight, 
and  it  was  held  that  the  drawer  was  not  discharged  by  a  delay 
of  29  days  in  presenting  the  bill  for  acceptance.  The  bill  had 
not  been  put  in  circulation,  but  there  were  other  special  circum- 
stances to  show  that  the  payee  was  not  chargeable  with  negli- 
gence. In  the  case  at  bar,  tiiree  days  were  necessary  .for  the 
transmission  of  the  check  from  New- York  to  Buffalo,  and  it  could 
not  have  been  in  circulation  after  it  passed  from  the  plaintiff, 
more  than  four  or  five  days  before  it  was  presented  at  the  bank 
for  payment.  There  is  no  authority  for  imputing  laches  on  such 
a  state  of  facts,  and  the  judge  was  right  in  overruling  the  objec- 
tion. 

The  official  certificate  of  a  notary  is,  in  certmn  cases,  declared 
presumptive  evidence 'of  the  (acts  which  it  contains.  Laws  of 
iSSiy  p.  3d6,  ^  8.  It  is  not  denied  that  the  certificate  was  pro- 
perly in  evidence,  but  it  is  said  that  thte  fhclls  stated  by  the  notary 
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do  not  prove  due  notice.  Several  objections  to  the  sufficiency  of 
tke  proof  were  mentioned  on  the  argument,  but  this  is  a  bill  of 
exceptions,  and  we  cftnnot  look  beyond  the  particular  objection 
taken  on  the  trial,  llie  defendant  resided  in  New- York,  and 
payment  was  demanded  at  Buffalo.  The  notary  certifies  that  on 
the  same  day  he  ^^  deposited  in  the  post-office  notices  of  the  fore- 
going protest,  for — Horace  Janes,  New-York."  The  objection 
on  the  trial  was,  that  the  notary  had  not  certified  that  the  notice 
was  directed  to  the  defendiant.  When  a  public  officer,  in  the 
course  of  his  official  duty,  certifies  that  he  deposited  a  notice  in 
the  P.  O.^/br  a  particular  person,  it  is,  I  think,  but  a  reasonable 
intendment  that  the  notice  was  directed  to  that  person.  We 
cannot  presume  the  contrary  without  imputing  a  gross  derelio^ 
tion  of  duty  to  the  officer. 


New  trial  denied. 


Vance  vs.  Bloomer. 

On  a  note  payable  in  r$ddy  made  eMHngy  the  payee  hat  no  right  to  demand  a  gar- 
ment which  has  been  made  for  a  cuitomer  at  a  ttipalated  price. 

The  holder  of  a  note  of  this  kind,  1$  feefiw,  may  demand  payment  of  it  In  pQre§t$, 
and  is  not  bound  to  take  clothing  to  its  AiU  amoimt  at  one  time. 

80  U  i&MU  that  to  sustain  an  action  on  such  note  there  must  be  a  demand  and 
refusal. 

EaaoB  from  the  superior  court  of  the  dty  of  New- York. 
Bloomer  sued  Vance  in  the  marine  court  of  the  city  of  New-York 
on  a  due-bill  in,  these  words :  ^^  Due  Q.  Bloomer  or  bearer  44 
dollars  30  cente,  to  be  paid  in  ready  made  clothing  after  this 
date.''  (Signed)  James  Vance.  The  due-bill  was  dated  19th 
February,  1835,  and  to  it  was  attached  a  memorandum  in  these 
words :  ^^  N.  B.  Clothes  jriM  not  be  made  to  measure."  A  wit- 
ness of  the  name  of  Wade  testified  that  in  behalf  of  the  plaintiff 
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he  demanded  of  the  defendant,  at  the  store  of  the  latter,  who 
kept  a  clothing  store,  a  ready  made  coat  lying  on.  the  counter,  in 
part  payment  of  the  note.  A  witness  for  the  defendant  testified 
that  the  defendant  told  Wade  that  the  coat  had  been  made  for  a 
Mr.  DaremuSy  who  had  promised  to  pay  cash  for  it,  but  that  he 
might  take  any  other  ready  made  clothing  on  the  shelves.  Wade 
knew  that  the  coat  had  been-made  by  measure  for  Doremus^  and 
that  he  agreed  to  pay  $25  for  it.  Before  the  demand  by  Wade, 
a  request  had  been  made  by  Doremus  to  haye  the  coat  delivered 
to  him  without  paying  the  price,  but  Yance  refused  to  let  him 
have  it.  Doremus  had  since  been  compelled  to  pay  for  the  coat. 
Wade  testified  that  Vance  did  not  offer  any  other  goods,  and  that 
had  he  done  so,  he  would  have  settled  with  him  on  the  spot.  He 
acknowledged  that  he  did  not  demand  any  other  article ;  he  said 
he  would  not  have  demanded  a  customer's  coat,  but  he  supposed 
it  had  been  refused  by  Doremus,  and  that  he  wanted  that  parti- 
cular coat.  The  defendant  objected  that  the  action  would  not 
lie,  because  no  demand  of  payment  had  been  made.  The  marine 
court  rendered  judgment  for  the  plaintiff  for  the  full  amount  of 
the  note,  viz.  $44.30,  and  the  superior  court,  on  certiararij 
affirmed  the  judgment.    The  defendant  sued  out  a  writ  of  error. 

L.  Sanfordy  for  plaintiff  in  error. 
\  M.  Westerny  for  defendant  in  error. 


By  the  Court j  Cowebt,  J.  It  is  not  denied  that  a  special  demand 
at  the  store  of  the  defendant  below,  and  a  refusal  to  perform, 
were  necessary  in  order  to  maintain  the  action.  Lohdell  v.  Hap- 
kinsy  6  Copeuy  5  }6.  The  necessity  for  this  was  formerly  doubted 
and  left  quite  questionable  by  Thomofy.  Roosojl  Johns.  R.  461 ; 
and  in  a  recent  case  in  Pennsylvania,  a  majority  of  the  court  said 
that  though  no  time  nor  place  be  filled  by  the  contract  for  deli- 
very, it  lies  with  the  debtor  to  tender  within  a  reasonable  time, 
Roberts,  v.  Beattyyi  Pennsylv.  R.  71,  2,  Houstony  J.  doubting. 
The  balance  of  the  aases  relied  on  certainly  sustain  that  position 
in  respect  to  contracts  •f  delivery  which  are  specific  as  to  time. 
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There  the  promisor  must  moTe  ;  and  if  no  place  be  appointed, 
must  either  make  a  tender  personal  to  the  promisee,  or  where  the 
goods  are  ponderous,  get  him  to  appoint  a  placii  before  the  day. 
Id.  67,  68,  71,  and  the  cases  there  cited.     But  see  several  Een- 
tucky  cases,  that  where  no  place  is  appointed,  though  the  day  be 
fixed,  the  place  shall  be  deemed  the  residence  of  the  debtor.  They 
are  cited  id.  71 ;  and  see  some  of  the  same  cases  cited  6  Coven, 
5 18,  note.    In  Mingus  v.  Pritchett^  3  Dev.  78,  an  agreement  to 
pay  a  certain  sum  in  good  trade,  on  or  against  the  first  of  March, 
was  held  to  deyolve  on  the  covenantor  the  necessity  bf  calling 
for  an  appointment  of  place  before  the  day ;  and  in  theise  and  the 
like  cases,  he  must  show  himself  ready  to  the  last  moment  and 
uttermost  convenient  time  of  the  day  at  the  proper  place,  with 
the  goods  specifically  set  apart  and  designated,  so  as  to  enable 
the  promisee  to  maintain  trover  in  case  they  be  not  afterwards 
delivered  on  demand,  and  tlq^  whether  the   promisee  or  his 
agent  be  there  or  not.     Tieman  v.  Rapier j  6  Yerg.  410,  414, 
416.     Hoherts  v.  Beatty,  2  Pennsyl.  R.  67  to  69,  and  the  casts 
there  cited.     Chipm.  on  Cent.  96,  et  seq.    Mchols  v.  Whiting, 
1  Root,  443.    Any  accident  or  inevitable  necesrity  shall  not 
excuse  him,  for  he  might  have  provided  against  that  by  his  con- 
tract.    Roberts  v.  Beatty,  2  Pennsyl.  R.  67.    Paradine  v.  Jane, 
Aleyn,  527.     And  he  is  bound  to  tender  the  whole;  for  the 
contract  is  entire,  and  the  promisee  is  not  bound  to  receive  but  a 
part.     Roberts  v.  Beatty,  2  Pennsyl.  R.  69, 70.     But  the  parties 
may,  by  consent,  sever  the  contract,  delivering  and  receiving 
part  at  a  time,  when  it  becomes  but  a  contract  for  the  residue. 
Roberts  V.  Beatty,  2  Pennsyla.  R.  69,  and  the  books  there  cited. 
On  the  ether  hand,  where  time  and  place  are  both  left  open, 
Lobdell  T.  Hopkins  settles  the  rule  with  us  on  a  reasonable  basis, 
and  such  as  conforms  to  the  usual  course  of  business.     The 
note  is  then  paytble  on  demand,  the  payee  has,  in  that  case,  the 
election  as  to  time  ;  and,  in  the  case  of  chattel  notes,  a  spedal 
request  nnist  be  shown  at  the  promisor's  place  of  business. 
Contracts  like    the  one    in   question^  payable  in  merchant's 
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goods  are  very  commoA,  the  piactict  under  them  generally  known 
and  the  law  well  sommed  up  by  Mr.  Chipman,  in  his  essay  on 
such  contracts,  28,  29.  "  If,"  says  he, "  a  merchant  give  a  due- 
bill  to  A.  payable  in  goods,  and  no  time  or  place  of  payment  be 
designated,  the  due-bill  contains  an  acknowledgment  that  A.  has 
paid  him  in  advance  for  the  amount  in  goods  therein  expressed  ; 
and  a  promise  is  implied  on  the  part  of  the  merchant,  that  when^ 
ever  A.  shall  caH  at  his  store  and  present  the  due-bill,  he  will 
delirer  to  him  such  articles  as  he  shall  select  out  of  the  goods  on 
hand.  The  store  of  the  merchant  is  the  place  of  payment ;  and 
no  action  can  be  maintained  oa  the  due-bill,  until  A.  shall  call 
at  the  store  of  the  merchant  for  tbegoods,  and  the  merchant  shall 
refuse  to  deliver  such  goods  as  A.  shall  sdect.  Indeed  A.  is  to 
be  treated  as  other  customers  are  to  be  treated.  He  has  a  right 
to  call  for  a  part  of  the  goods  at  a  time,  and  the  merchant  has 
no  right  to  require  that  the  whole  amount  shall  be  received  at 
one  time.  The  merchant  is  also  required  to  deliver  the  goods 
at  the  market  price,  and  has  no  right  to  charge  them  at  a  higher 
price ;  and  A.  has  no  right  to  require  the  price  of  the  goods  to 
be  reduced,  on  the  ground  that  be  can  purchase  the  goods  cheaper 
at  another  store ;  for  it  is  to  be  presumed  that  A.  at  the  time  he 
made  the  contract,  knew  at  what  price  the  merchant  sold  his 
goods,  and  paid  a  conrideration  accordingly."  This  exposition 
seems  to  have  been  very  successful  in  following  the  pile  laid 
down  with  regard  to  a  like  contract,  in  the  very  learned  case  of 
Roberts  v.  BeaUy^  to  which  I  have  already  often  referred,  2 
Pmnslyv.  Rep.  65.  Ross,  J.  there  said,  ^  We  must.consider  the 
subject  matter  of  the  agreement ;  the  object  of  making  it ;  the 
sense  in  which  the  parties  mutually  understood  it  at  the  time  it 
was  made ;  the  place  wh»e  it  was  entered  into ;  the  use  to 
which  any  articles  stipulated  to  he  deliv^ed  were  to  be  applied; 
if  materials  for  building,  when  and  where  to  be  used ;  and  finally 
the  practical  expoedtion,  and  the  general  understanding,  custom 
and  usage  amongst  those  who  enter  into  similar  contracts,  in  the 
executi6n  and  perforiMnce."  The  meaning  and  practice  of  par- 
ties, as  laid  4own  by  Mr.  Chipman,  are  slightly  anomalous, 
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especially  in  respect  to  the  demand  of  partial  payment  from  time 
to  time,  if  not  in  respect  to  the  place  of  demand.  But  it  is  W 
Keyed  that  the  course  of  business  is  so  yety  well  settled  as  to 
warrant  the  departure. 

It  can  hardly  be  doubted,  therefore,  that  in  the  case  at  bar, 
the  demand  was  properly  made  of  a  specific  piece  of  goods, 
although  it  would  not  haye  reacbtd  the  full  sum  in  yalue.  The 
promisee  is  to  call  for  parcels  as  shall  be  most  conyenient  to 
himself.  But  it  was  neither  conformable  to  the  usage  of  business 
nor  according  to  justice  nor  law,  that  he  should  demand  goods 
belonging  to  another  though  on  the  shelf  of  the  promisor.  It  was, 
at  least,  to  set  himself  against  another  customer  of  the  defendant 
below,  who  had  obtained  an  honest  preference,  and  if  that 
customer  would  giye  way,  still  the  defendant  had  a  right,  as  he 
did  in  this  instance,  to  retain  the  article  bespoken  and  made  to 
measure,  with  a  yiew  to  enforce  the  particular  contract  of  sale. 
Indeed  the  bargain  for  the  coat  was  struck  between  the  defendant 
and  Doremus,  the  property  being  transferred  to  the  latter,  sub- 
ject to  a  lien  in  the  defendant  for  the  price.  It  was  captious  in 
the  plaintiff  below,  after  being  informed  of  the  fact,  still  to  per- 
seyere  in  a  specific  demand. 

It  is  no  answer  to  say  that  a  demand  was  made  importing 
that  the  plaintiff  wanted  his  pay  upon  the  note.  It  is  not  accor- 
ding to  the  fact.  The  agent  who  made  the  demand  mentioned 
no  goods  as  acceptable  beside  the  coat.  Haying  the  right  of 
selection,  and  being  bound  to  make  a  demand,  he  should  haye 
made  a  proper  one.  He  denies  that  the  defendant  offered  to  pay 
in  other  goods,  as  stated  by  W.  Yaiice.  But  let  us  take  it 
as  we  are  bound  to  do  on  writ  of  error,  upon  such  a  conflict 
between  the  witnesses,  that  there  was  no  offer  by  the  defendant 
to  pay.  He  was  not  bound  to.  offer  ;  but  only  to  comply  with 
a  proper  demand.  Suppose  his  own  coat  had  been  demanded 
from  the  co\inter.  The  demand  in  question  was  no  more  within 
the  contract.  To  be  faithful  to  his  other  customer,  and  his  own 
rights,  he  could  da  bo  less  than  meet  such  a  demand  with  such 
an  explanation  as  he  gaye:  ^^  The  coat  belongs  to  Mr.  Doremus.' 
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It  was  useless  for  Wade  the  agent  to  say  as  a  witness,  tliat  he 
^old  hare  taken  other  goods  m  fulL  He  should  have  said  so 
as  an  agent ;  but  did  not.  .  There  seems  to  haye  been  an  effort 
by  him  for  some  reason  not  |ustifiable,  at  least  not  justified,  so 
to.  shape  his  demand  .as  to  turn  th^  instrument  in  question  into 
a  logney  claim.  We  think  he  has  failed  to  do  that,  and  that*  the 
judgment  of  the  superior  and  jociarine  courts  must  be  reversed. 


Judgments  reversed. 


Watson  vs.  Randall. 


Aa  ftgMesMnt  Itt^btar  l»  mm  m  debtor  iak  good  eomldentiai  fbv  tts  pnitBii%  o£a 
(bird  penon  to  pa^  the  debt ;  bnt  tp  reoder  tbe  promise  obUgatoiy,  it  matt  be  In 
wriHng, 

Whilst  Che  debt  remidm  a  miiMiting  dmiumd  agatest  tbe  origbial  debt^,  the  prs- 
niteof  OelbMpenoniieollalftfnlsitdmMtbeiiiirHriaf.  Beewmmmtitifm 
th$  can qf  Fbri$y  y.  dtMlofi^  reported in4  CoipM|  442, and  9 Id.  639. 

Ekkor  fVom  the'  Tem|>kinB  cdiimoo  pleas:  Randall  sued 
Watson  in  a  justice's  court  on  a  proihise  made  by  Um,  that  if 
the  phintiff  w&uld  noi  sue  Mrs.  Thoknas/  the  molher  of  the 
defendant,  for  the  reeorery  of  a  debt  which  she  owed  to  himf, 
that  he  would  pay  the  debt  by  a  oertain  day.  '  At  the  time  of  tbe 
making  of  the  promise,  the  plaintiff  threat^iad  to  proceed  again^ 
th^  mother  of  the  defendant  by  attachment^  having  be^n  informed 
that  she  had  absconded,  and  that  property  belonging  to  her  was 
in  the  possession  of  the  defendant.  The  plaintiff  being  a  non- 
resident, a  short  summons  was  issued,  which  was  returned  ftr- 
stmally  served.  On  the  day  of  its  return,  the  plaintiff  appeared, 
but  the  defendant  did  not.  The  plaintiff  declaf^d,  and  the  cause 
was  adjourned  to  a  future  day,  when  witnessies  were  called  and 
sworn  on  the  part  of  the  plaintiff,  who  proved  the  indebtedness 
of  the  mother  of  the  defendant,  and  the  defendant'iB  promise  as 
above  stated,  and  that  he  on  his  part  promised  not  to  sue  thsr 
defendants  mother^  but  that  he  would  Ibsk  to  the  defendant  for 
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the  payment  of  the  debt.  The  justice  rendered  judgment  for 
the  amount  of  the  plaintiff's  demand,  which  judgment  was  afflr- 
med  by  the  Tompkins  common  pleas.  The  defendant  sued  out  a 
writ  of  error. 

G,  G.  Freer  4*  S.  Ipve^  for  the  plaintiff  in  error,  insisted  that 
the  promise  was  Toid  within  the  statute  of  frauds.  The  liability 
of  the  original  debtor  remained,  ahd  she  could  not  avail  herself 
of  the  plaintiff's  promise  ;  the  promise  of  the  defendant  there- 
fore was  collateral,  and  to  be  binding,'  should  have  been  in 
writing. 

tV.  H.  Shanklemd^  for  the  defendant  in  error,  contended  that 
the  promise  not  to  sue,  being  indefinite  and  not  for  ti  limited  time, 
was'equiTalent  to  a  relea$e^  and  was  therefore  a  valid  con^dent- 
tion  for  the  defendant's  promise.  1  RM(?8  Abr.  37,  pi.  45.  1 
Com^i^Cont.61.  2  U.  421.  19  Johsis.  R.  129.  6  Wen- 
dej/,  471.  If  so,  it  was  not  necessary  that  the  promise  should 
be  in  writing  to  render  it  obligatory.  Besides,  it  does  not  appear 
that  the  promise  was  by  pa9ol^  and  the  court  will-intend  in  snp- 
'  port  of  the  judgment  that  it  was  in  writing.  .  7  Johns.  JL  99.  8 
Id.  148.  Even  though  the  debt  remained  a  subsisting  demand 
against  the  original  debtor,  the  promise  of.  the  defendant  was 
valid  and  obligatory,  although  not  in  writing.  Fkrley  t.  Clever 
landj  4  Cotoen,  432 ;  affirmed  on  writ  of  error,  9  Cowenj  639. 

By  the  Courts  Nelson,  C.  J.  The  action  is  sought  to  be  sus- 
tained upon  the  ground  that  the  legal  operation  and  effect  of  the 
agreement  on  the  part  of  the  plaintiff  below  was  to  discharge 
Mrs.  ThomaS|rthe  original  debtor ;  and  as  the  demand  no  longer 
subsisted  againsti  hpr,  the  undertal^ing  could  not  be  said  to  beybr 
the  debt  q/*  another.  If  this  view  could  be  sustained,  there  is 
no  difficulty  hit  the  case.  .1  Bam.  If  Aid.  297.  1,  Comyn  on 
Cont.  59.  2  Sebc.  «21.  1  Saund.  211,  note  2.  But  assuming 
(what  I  should  be  disposed  to  deny,)  that  the  forbearance  to  sue 
Mrs.  Thomas,  according  to  the  true  construction  of  the  agree- 
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ment  with  the  defendant  was  to  be  ptrpetual;  the  debt  wa9  still 
subsisting  as  to  her,  as  it  is  clear  she  could  not  avail  herself  of  the 
agreement  by  way  of  defence,  not  having  be^  a  party  to  it. 

A  cavenanty  and  perhaps  a  valid  parol  promise^  never  to  sue  a 
sole  covenantor  or  promissor,  may  be  pleaded  in  bar  of  the  action 
by  way  of  release,  upon  the  principle  'of  avoiding  circuity  of 
action  j  for  if  a  suit  be  allowed,  a  cross  action  must  be  brought 
for  a  breach  of  the  covenant  to  recover  back  the  amount.  The 
rule  is  founded  upon«the  maxim  of  the  law,  that  courts  should 
so  judge  of  contracts  as  to  prevent  multiplicity  of  actions ;  but 
it  does  not  apply  where  the  recovery  in  both  actions  would 
not  be  equal.  In  such  cases,  it  would  be  manifestly  unjuyt  to 
permit  the  right  of  action  that  might  accrue  to  a  defendant  to 
recover  inferior ,  to  be  pleaded  in  ^bar'  of  the  right  to  larger 
damages.  Cro.  Eliz.  352,  623.  2  Saund.  48,  note  1.  Id.  150, 
note  2.  1  T.  R.  446.  8  id.  486.  6.  Wendell^  291.  Id.  474. 
16  Mass.  R.  112.  4  id.  414.  8  Pick.  280.  6  Taunt.  289. 
Suppose  the  plaintiff  in  this  case  had  sued  Mrs.  Thomas  the  next 
day  after  the  defendant's  promise,  «nd  recovered  the  debt,  what 
remedy  had  she  against  the  defendant  below  7  Certainly  none. 
She  would  but  pay  her  own  debt.     And  even  if  Thomas,  the 

£endant  below,  could  sustain  an  action  at  all  for  a  breach  of  the 
cement  with  him  not  to  sue  his  mother,  the  damages  could,  at 
st,  be  but  nominal.  If  the  defendant  had  actually  paid  the 
demand,  agreeably  to  his  undertaking,  and  then  the  plaintiff  had 
sought  to  recover  it  of  Mrs.  Thomas,  there  would  be  reason  in 
the  application  of  the  principle ;  for  then,  if  the  recovery  was 
allowed,  a  cross  action  would  be  necessary,  and  the  measure 
of  damages  would  be  equal  in  both  c^scs.  ,'     "  ^ 

The  case  of  Rothery  v.  Curry,  Bull.  JV*.  P*  S81,  is  in  point  to 
shew  that  Mrs.  Thomas  cannot  avail  herself  of  this  agreement, 
even  if  binding  upon  the  plaintiff  as  between  liim  -and  the  defen- 
dant. There,  in  consideration  the  plaintiff  woijld  not  sue  A., 
the  defendant  promised  to  pay,  &c.;  this  was  holden  to  be  within 
the  statute,  for  no  consideration  was  laid  for  the  plaintiff's  pro- 
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mise  not  to  sue ;  and  if  otherwise,  A.  ccmld  not, avail  himself  of 
the  agreement^  and  the  debt  was  still  subsisting.  The  cases  are 
all  uniform  on  the  pointy  that. the  promise  to  pay ^  in  considera- 
tion of  forbearance^  is  within  the  statute.  King  v.  WUsfm^  2 
Str.  874.  Fish  v.  IhUcMnson,  2  Wendell,  94.  Kirkham  v. 
Martyr,  2  Bam.  fy  Jtld.  613.  I  Sitrnd,  211,  a.  2  Sdw.  622. 
In  the  case  of  Kirkham  v.  Martyr,  the  agreement  was  express 
that  the  plaintiff  was  not  to  bring  an  action  a^inst  the  son,  yet 
thq  parol  promise  of  the  father  was  hofden  to  be  Toid.  The 
cases  in  this  cou^  have  been  in  conformity  with  the  exposition 
of  the  law  by  the  English  authorities.  4  Johns.  R,  422,  12 
id.  291.  4  Cowen,^Z2.  The  two  former  cases  are  in  no  respect 
shaken  by  the  remarks  of  the  chief  justice  in  the  Tatter,  upon  the 
point  in  question  here  ;  he  efvidently  doubts  the  soundness  of  the 
cases  upon  another  ground,  i.  e.  that  they  might  have  been 
regarded  as  original jprovdses,  the  defendants  in  each  case  having 
received  property  from  the  debtor  as  inducement  to  thc^  undertak-* 
ing ;  but  there  is  no  intimation,  nor  any  thing  in  the  case  from 
which  it  can  be  inferred,  that  the  absolute  agreement  to  forbear 
operated  as  a  discharge  of  the  original  debtor  and  took  the  case 
out  of  the  statute.  Nor  is  such  an  intimation  to  be  found  in  any« 
of  the  cases  to  which  I  have  been  referred  or  have  examined  d 
but  the  contrary  has  been  expressly  ruled,  as  has  already  appear-i 
ed.  See  also  the  opinion  of  Chief  Justice  Savage,  in  Smith  v. 
Ives,  15  Wenddl,  182. 

The  justice  of  this  case  is  very  strongly  with  the .  plaintiff 
below,  and  I  should  be  glad  to  support  the  judgment,  but  I  ^m 
satisfied  it  cannot  be  done  without  overturning  an  unbroken 
series  of  authorities  since  the  statute  of  frauds. 


Judgment  reversed. 


* 
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T9  chiaye  <he  ^addrwr  Of  a  y»tl|datg<g  htmk  dhatfc  fclUiy  dm  on  ftmifflyi  pruiumti^ent 
for  paynent  mait  be  made  on  tbe  next  day*)  and  notice  of  non-pajment  given  to 
the  endorser;  presentment  on  Sat4»-dayf  the  day  preceding  itsmatority,  is  a  nullity 
and  diiAarget  Hm  eadorter. 

Wben  the  ds^  of  perConomoa  of  contmelt  ^ther  thaa  instramantt  apom  which 
tfoyt  qfgrac€  are  allowed,  falls  on  Swnday,  that  day  is  not  eoontedy  and  compliance 
"With  the  stipulations  ofth^  eontraet  on  the  next  day  (Mondan)  Is  deemed  In  law  a 


Demujlrsr  to  declaration.  The  action  was  against  the  defend- 
ant as  the  endorser  of  a  cb^ck  drawn  by  Benjamin  Rathbun^  on 
th^  cashier  of  the  Bank  of  Bufialo  for  1500^  payable  to  the 
<lefendant's  order.  The  chec^  was  dated  August  21 ,  1836,  but 
as  the  count  alleged  was  drawn  on  the  9jth*  day  of  that  month. 
The  21st  day  of  August  was  Sunday^  and  payment  of  the  check 
was  demanded  and  notice  of  non-payment  given  to  the  defendant 
on  Saturday  the  20th  day  of  the  month. 

C  Ji.  Manuy  for  the  defendant.  A  post  dated  check  falls  due 
•on  the  day  it  purports  to  bear  date  on  its  face,  and  days  of  grace 
are  not  allowed  on  checks.  A  bill  of  exchange  has  days  of  grac^ 
and  then  if  the  third  day  is  Sunday^  payment  may  be  demanded 
on  the  preceding  day  by  Abe  custom  of  merchants ;  but  in  no 
other  case  can  payment  be  demanded  before  the  debt  has  become 
due,  .  This  check  had  not  a  legal  exiBtence  until  the  twenty-first 
of;  Ai^gust,  and  it  woid^  haye  been  in  time  to  chacge  the  endor- 
ser if  presented  on  the  next  day.  The  drawer  was  not  obliged 
to  provide  funds  until  the  twentif-secondj  knowing  that  the  check 
could  not  be  presented  until  that  day. .  The  jpreseatment  of  the 
check  on  the  twentieth  was  therefore  a  nullity,  and  as  there  wa3 
no  subsequent  {^resentment,  the  dedaiation  s^ows  no  cause  of 
^^etioih  1[^e  case  .of  The  Mohflsok  Bank  v.  BrodericMi  10  Wen- 
deU^  30fl,  and  13  id,  133,  S.  C.  in  the.court  of  eirors,  is  directly 
ui  poipt  if  sttfi^ort  s>f ;  the  d^urrev.    , 
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J.  I/}.  Spencer  J  for  the  plaintiff.  A  bill  of  exchange  falling 
due  on  Sunday,  must  be  presented  on  the  day  preceding.  This 
check  fell  due  on  Sunday ,  and  was  therefore  correctly  presented 
for  payment  on  the  preceding  Saturday.  This  is  the  rule  of 
law  in  relspect  to  commercial  paper y  and  surely  checks  belong  to 
that  denomination  of  instruments.  The  circumstance  of  days  of 
grace  not  being  allowed  on  checks  cannot  alter  the  rule  as  to  the 
time  of  presentment.  The  only  effect  of  allowing  days  of  grace, 
is  to  make  bills  payable  three  days  o/i^er  the  time  specified  in  the 
body  of  the  bill ;  but  when  the  day  of  payment  of  a  bill  is  ascer- 
tained by  adding  three  days,  and  that  day  happened  to  be  Sunday, 
the  presentment  must  be  on  Saturday  the  second  day  of  grace  : 
in  other  words,  it  must  be  presented  on  the  day  preceding  that 
on  which  the  bill  falls  due.  So  in  relation  to  checks,  when  the 
day  of  payment  happens  to  be  S^tnday,  the  check  must  be  pre- 
sented on  Saturday.  The.  convenience  and  safety  of  commercial 
transactions  require  that  there  should  be  uniformity  in  the  law  on 
the  subject,  and  that  different  rules  should  not  exist  in  respect  to 
different  classes  of  commercial  paper  which  are  distinguished  from 
each  other  only  in  name. 

By  the  Court,  Bronson,  J.  This  check,  having  been  post 
dated,  was  payable  on  the  day  of  its  date,  without  any  days  of 
grace.  Mohawk  Bank  v.  Broderickj  10  Wendell,  304.  13  id. 
133.  It  fell  due  on  Sunday,  and  the  question  is  whether  the 
demand  of  payment  was  well  made  on  the  previous  Saturday^ 
or  whether  it  should  have  been  made  on  the  following  Monday. 
When  days  of  grace  are  allowable  on  a  bill  or  note  and  the  third 
day  falls  on  Sunday,  the  bill  or  note  is  payable  on  the  previous 
Saturday. '  The  same  custom  of  merchants  which,  as  a  general 
rule,  allows  three  <dajrs  of  grace  to  the  debtor,  has  limited  that 
indulgence  to  two  days  in  those  cases  where  the  third  is  not  a 
day  for  the  transaction  of  business.  But  when  there  are  no  days 
of  grace,  and  the  time  for  payment  or  performance  specified  in 
the  contract  ii^ls  on  Sunday,  the  debtor  may,  I  think,  discharge 
his  obligation  onHhe  follerwiag  Monday.   This  question  was  '^^ 
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folly  connidered  in  Avery  y.  Stw>Mj  3  Conn.  R.  69^  which  was 
an  action  on  a  note^  not  negotiable,  which  fell  due  on  Sunday ; 
and  the  court  held  that  a  tender  on  Monday  was  a  good  har  to 
the  actioi^.  I  agreeto  the  doctrine  laid  down  by  Oould^  J.,  that 
Sunday  cannot,  for  the  purpose  of  performing  a  contract,  be  re- 
garded as  a  day  in  law,  and  shouM,  as  to  that  purpose,  be  con*- 
sidered  as  stricken  from'  the  calendar.  In  computing  the  time 
mentioned  in  a  contract  for  the  doing  of  an  act,  intervening  Sun- 
days are  to  be  counted,  but  wh^i  the  day  for  performance  falls 
on  Sunday,  it  is  not  to  be  taken  into  the  computation.  The 
check  w^s  presented  before  it  became  payable,  and 'the  demand 
and  notice  were  consequently  insuffiei^ntto  charge  the  endorser. 

Judgment  for  defendant. 


FA&aiNGTOur  vs^  Morgan. 

In  a  retnm  to  a  etrMoroH  to  bring  op  proceedings  bad  under  tbe  statute  against  a 
t^mnt  torhoidingoPtr,  it  most  t^frmttt^fo*!^  ofpeat  tbat  the  oflloer  to  w^om  the 
precept  for  (bat  purpose  was  directed^  was  commanded  to  sumukon  tiglUetn  rsp»- 
UMe  ptnont  quailed  to  »«rv»  oi  juron  in  courts  of  record^  wh^  had.been  aemi- 
nated  by  the  magistrate  before  whom  the  proceeding?  were  had,  or  the  proceed- 
iqgs  will  be  quashed  ;  it  is  not  enough  that  the  retnm  states  that  the  oflieer  was 
commanded  to  summon  a  Jury  a$  diriet$d  5y  th^  gtatute. 

It  is  erroneous  in  such  case  to  summon  tw§niy  instead  of  dgUsso  juron  ;  especially 
if  the  tenant  dij^et  to  the  proceeding. 

Summary  proceedings  are  open  to  technical  objections,  unless  the  statute  under 
which  they  are  had  requires  that  they  shall  be  liberally  viewed  by  the  courts. 

m 

Laitdlobd  and  tenant.  Proceedings  were  -commenced  by 
Morgan  against  Farrington  before  an  assistant  justice  of  one  of 
the  wards  of  the  city  of  New- York  for  hoUmg  over,  after -the 
expiration  of  the  term,  certahi  premises  4^mi8ed  to  him.  In  a 
return  to  a  certiorari  the  justice '  certified  that  after  issue  wa0 
joined  between  the  parties^  he  ^4s6ued  attire  directed  to  a  con- 
stable or  marshal  to  summon  a  jury  aa  directed  by  the  statute  ;" 
that  on  the  day  of.  the  return  of  the  venire  the  parties  appeared, 
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and  that  ^  ppoa  an  exattuatioik)  ir'appaared  tbat  ^loMfy  natriet 
had  been  put  ufOn  the  te>iife ;"  that  after  vome  Magr^  the  Whok 
nufiftbcir  of  jarora  aamilioaM  alteadiag,  a  jury  «f  tftoefve  Weoe 
swqm  to  try  tfie  cause,  wh6)  aft^r  hdaridg  the  eTidence^  S&md  a 
yerdiQt  in  favor  cf  4h^  landlord*  *  In  «  aiiipp}ementap]r*^*^um  the 
justice  tftated  that  the  connsel  fcur  tbe  tenant  insisted  that  a  t^eMre 
should  have  been  isiuedto  siiinnidn  a^i^iten  jmnons  qualified  to 
serve  as  jui^ors  in  courts  of  rebord)  IM,  tliat  the  conned  not 
objecting  to  any  of  the  juroia  at  ^tammoned,  aad  he  (the  nagia* 
trate)  not  knowing  but  that  the  jutors  ^raWn  for  ihe  trial  of  the 
cause  were  svcfa  as  required  by  the  atatuite,  he  •randcil  <ftha  ab- 
jection. ,  The  tenant  sued  <^t  a  cer^t^mrs,  . 

q.  B.  BUljfoT  thc^.teipbant. 

H.  JficoUy  for  the  landlord. 

By  the  Courts  Cowen,  J.  The  proceedmgs  must  be  reversed. 
The  statute,  2  R.  5«  423,  §  36,  2d  ed.  directs  that  the  magistrate 
shall,  in  order  to  form  the  jury,  ^^nominalte  eighteen  respectable 
persons  qualified  to  serve  as  Jurors  in  courts  of  record,?'  who  are 
to  be  q^muaoAtd ;  and  by  ^  36,  twelwa  aM  4o  he  ballMled  lor  as 
tin  jury  of  trial. 

In  thi^  ca^i  twenty  were  summonedy  and  the  jury  formed 
from  that  a«mber.  Thia  being  a  aaonsiary  prooeeditfg  iti  deroga- 
tion of  the  common  law,  the  statute  should  be  strictiy  pursued  ^ 
and  that  must  appear  affirmatiyely  on  the  xekum.  The  aMnmon- 
ing  of  twenty  persons  was  an  excess  of  jurisdietion.  R  ft  said 
omne  majus  in  se  contineHninus^  but  that  might  equally  be  said 
of  an  hundred  or  a  thousanA.  The  errar  would  be  fatal  10  sny 
cpurt,  an  objection  bcsag  4akMi  as  it  waahem  It  would  ba  food 
G^iose  of  chalknga  to  the  aayay^  Bat  above  all,.in  tUs  sumDary 
proteediag  it  jihoald  appear  eKpresdy  that  the  leigliteea  wamin^es 
Qf  the  iM^tate  Ibmkod  thai  jory  of  ballot )  and  that  twehra  of 
the  same  ^^tecti,  they  being  all  summohed)  formed  Aejitry  of 
ttial.    In  ite;/ V.  3Xs  Comnmmmert  0/  SeoBrs  of  Ainorftrf,  7- 
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JSajf,71,  the  jury  having  been  improperly  summoned,  the  pro- 
ceedings were  quashed,  although  the  defendants  appeared  and 
interposed  no  objection.    In  that  case  the  sheriff's  return  was 
informal,  being  of  the  jhremen  of  the  Juries  ;  not  the  juries 
themselves  as  required  by  the  act.    Lord  fiUettborough^  C.  J. 
^pTent  so  fat  us  to  say  fhete  Mfas  a  want  of  jtsrisdiction,  which 
might  1)e  taken  advantage  of  as,  well. after  as  before  yerdict;  and 
even  consent  of  parties  could   not  give  jurisdictkm*     And  in 
Birket  y.  Qrozier^  Mood.  §•  Maljc.  119,  the  venire  being  too  nar- 
row, as  oot  directing  the  sheriff  to  fiummon  from  the  county  at 
large,  but  froin  Hiose  of  the  county  resident  at  the  Tower  Ham- 
lets^ the  collector  acting  under  a  consequent  warrant  of  distress 
w4s  holden  to  be  a  trosptttrier.    Snmtnary  fkrooeedings  are,  in 
general,  apea  fp  <^jfction'l€rr  technics  omiflsionsi  imperfections 
or  defects  in  the  return,  and  proceedings  under  the  landlord  and 
tenaat's  act  are  BOt  u  exception.    They  ar^e  nod  like  {Proceed- 
ings in  a  just^'s  court,  expressly  required  by  fltatutef  irid.  2  Jl% 
S.  185,  ^  181',  2^  «^9  to  be  liberally  construed  sq  far 'as  form  is 
concerned ;  but  themagistcate  must  shew,  ft  strict  oemipliance 
with  the  statute  at  every  step.    He  can  not  or^er  twenty  juron, 
simply  because  the  statute  requires  him  to  nominate  but  eighteen. 
Much  is  sought  to  be  inferred  by  tl^e'counsel  for  the  defendant 
in  error  from  f eneral  w<tfds :  as  directed  by  the  ^statute,  &c. 
That  will  not  do.    The  return  should  show  particulars.    It  is 
quite  too  general  in  more  rei^ects  than  one.     Why  does  the  jjas- 
ticeaay  he  did  not  know  but  the  jurors  were  properly  qualified  ? 
What  sort  of  compliance  with  the  statute  Is  this,  which  com- 
mands Inm  to  know  and  noniinate  proper  parsons  1 


Proceedings  reversed. 
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FOBD  vs.  MONAOS. 

Jjn  an  adianfm  the  earn  tot  MgUgMM  in  driyins  a  cairiage>  wbweby  the  flonof  Am 
plaintiff  was  nu  over  and  killed ;  it  was  hkld,  that  the  108$  qf  »mvk$  of  th* . 
child,  and  «xpeMe  occasioned  bjr  the  sickness  of  the  plaintiff's  wife^  caused  by  the 
shock  to  her  maternal  feelings^  were  proper  items  of  damage:  the  same  being 
laid  as  special  damage  jn  the  declaration. 

In  an  action  against  a  master  for  the  nsgfigsiiet  of  histsrsoii/i  it  cannot  be  urged  on 
a  motion  for  a  new  trials  that  the  evidence  did  not  establish  the  relation  of  master 
and  servant,  if  such  objection  was  not  taken  on  the  trial,  either  by  motion  for  a 
non-soit,  or  by  calling  the  attention  of  the  judge  to  the  point  in  his  charge  to  the 
Jury. 

This  was  an  action  on  th6  cose,  tried  at  the  Saratoga  circuit  in 
May,  1833,  before  the  Hon.  Esek  Cowen,  then  one  of  the  circuit 
judges. 

The  declaration  charged,  that  by  the  negligence  of  a  servant 
of  the  defendant  in  driving  a  gig,  a  son  of  the  ptaintiff  of  the- 
age  of  about  ten  years,  was  run  over  and  killed.  In  one  -of  the 
counts  it  was  alleged,  by  way  of  fecial  damagCy  that  in  conse* 
quence  of  the  occurrence,  the  wife  of  the  plaintiff  became  sick, 
and  remained  So  for  a  long  time,  and  that  the  plaintiff  was  not' 
only  deprived  of  her  society,  but  was  subjected  to  great  expenise 
in  attendance  upon  her  and  in  effecting  her  recovery ;  and  in 
another  of  the  counts^  the  damage  alleged  was  the  loss  of  the  . 
seroice  of  the  chUd  for  a  period  of  ten  years  and  upwards.  The 
happening  of  the  ai  cident  and  the  sickness  of  the  plaintiff's 
wife  as  alleged  in  the  declaration  were  proved.  The  judge  in- 
structed the  jury  that  tl^e  only  question  in  the  caSe  was  whether 
the  servant  had  been  guilty  of  negligence  ;  that  if  they  should 
find  that  he  was  chargeable  with  negligence,  that  then  the  plain- 
tiff would  be  entitled  to  recover  such  sum  by  way  of  damages  as 
they  should  be  of  opinion  the  service  of  the  child  would  have 
been  worth  to  liim  until  he  because  21  yeai;^  of  age ;  and  also  that 
he  was  entitled  to  recover  the  damages  occasioned  by  his  wife^s 
sickness,  consequent  upon  the  accident.    The  jury  found  a  verdict 
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for  the  plaintiff  with  $200  damages.    The  defendant  moyed  for 
anew  trial. 

W.  L,  F.  Warreuy  for  the  defendant. 

JV*.  Hilly  jun.^  for  the  plaintiff. 

By  the  Court^  Nu«8ok,  Ch.  J.  The  main  groimd  urged  in 
support  of  the  application  for  a  new  trial  is,  that  the  proof  failed 
to  establish  that  the  servant  was  acting  in  the  business  of  the 
master,  or  within  the  scope  of  his  authority.  The  answer  to 
which  is  that  the  point  was  not  made  upon  the  trial,  neither  in 
the  motion  for  a  non-suit  or  after  the  testimony  had  closed.  The 
cause  seems  to  have  been  tried  and  defended  upon  the  assumption 
of  the  existence  of  the  relation  of  master  and  servant  between 
the  defendant  and  the  person  driving  the  carriage.  Had  the 
objection  been  taken,  more  full  proof  might  have  been  called 
out,  so  as  to  have  placed  the  question  beyond  doubt.  If  the 
point  had  been  put  forth  in  due  season,  as  the  evidence  stands, 
the  judge  would  have  been  botbd  to  have  submitted  it  to  the 
jury,  and  their  verdict  would  have  been  well  warranted.  It 
would  therefore  be  unreasonable  to  disturb  the  verdict  upon  the 
ground  now  urged,  as  the  counsel  did  not  choose  to  avail  himself 
of  it  when  it  could  have  been  removed  by  his  adversary  by  the 
production  of  further  proof,  or  met  by  going  to  the  jury  upon 
that  already  given. 

The  damages  were  specially  laid  in  the  declaration,  and  were 
clearly  proved  to  have  been  the  direct  consequence  of  the  prin- 
cipal act  complaihed  of ;  they  therefore  came  tvithin  the  well 
settled  rule  respecting  special  damage. 

New  trial  denied. 


St2  CASB8  IN  THE  OTFRSMB  POURT. 


▲  contract  enteiwl  into  guarafUuing  the  pi^sient  of  a  note  is  not  void  on  the  groond 
of  maintenane4f  but  may  be  enforced  in  an  action  at  Izir,  allhtegh  edtered  into  for 
the  express  purpose  of  inducing  the  holder  of  the  note  to  riUate  a  former  holder 
irho  had  transferred  the  note  and  guaranteed  ilf  pwymeaty  so  at  to  render  bim  a 
competest  witness  hisn  aetioti  for  the  reooyefjr  of  the  note. 

Such  former  holder,  on  being  rdsased  becomes  a  competent  witness,  although  the 
substituted  security  was  obtained  by  his  procurement;  the  objection  to  him  as  a 
witness  aftcfb  hU  ertdOfOUy^  butnot  Ms  isniifMfiMy. 

U  iasffit  thai  by  the  IUvlaedfitatttte8»  theoffeace  oiunlmqfiU  naUUmume$}»  aboUahwiU 
except  as  to  buying  and  sellmg  prs^siklsd  tUUt  to.  land,^9nd  faltely  moving  and 
maSnUdmifig  fuUs. 

This  'waa  an  action  of  covenant^  tri^  a(  the  Hexkimei  circuity 
lA  November)  1837|  before  tike  Hon.  John  WillabD|  one  of  the 
drouit  judges. 

George  H.  Feeter  haTing  transferred  to  the  plaintiff  a  p^roims- 
sory  note  made  by  John  D«  Petrie-and  Adam  Petijie,  for  the  sum 
of  $313 .23)  payable  with  interest,  bearing  date  ,28th  January, 
1833,  and  having  guMtcmtegd  the  payment  thereof,  the  plain- 
tiff commeniced  a  suit  against  John  D.  Petrie  (the  other  makjer 
having  died)  for  the  recovery  of  the  note.  When  the  cause 
was  ready  for  trial,  it  was  found  necessary  in  order  to  resist  a 
defence  of  payment  set  up  by  the  defendant,  that  Feeter  should 
be  released  from  hts  liability  as  gwirantwr^  so  that  he  might  be 
called  as  a  witness  in  support  of  the  action.  Feeter  thereupon 
procured  the  defendant  to  execute  an  instrument  under  seal, 
covenantiog  and  agr^ing  with  the  plaintiff  to  pay  to  him  the 
amount  of  the  note  made  by  thePetries  with  the  interest  thereof, 
and  also  the  costs  of  the  suit  against  John  D.  Petrie  (including  the 
defendanl;'s  oosts,  if  the  plaintiff  should  become  liable  therefor,) 
and  of  all  suits  in  relation  to  the  note  in  case  the  plaintiff  should 
fail  to  recover  said  amount  in  the  suit  then  prosecuted  against 
John  D.  Petrie,  or  should  be  unable  to  collect  the  same  in  case 
he  should  dbtain  judgment  jtherefor,  provided  that  the  plaintiff 
ahould  prosecute  the  cause  with  due  diligence.    This  covenant 
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was  stated  to  have  been  entered  into  i!i  conaideration  of  one  dollar 
paid  by  the  plaintiff  to  the  corenantor,  and  also  in  consideration 
that  the  plaintiff,  at  the  request  of  the  covenantor,  had  rdeastd  and 
discharged  Feeter  from  his  guaranty  of  the  note  made  by  the 
Petries.  On  this  covenant  the  plaintiff  declared,  averring  that 
he  diligently  prosecuted  the  suit,  bat  that  he  failed  to  recover ; 
a  verdict  having  been  found  for  the  defendant,  on  which  judg- 
ment was  subsequently  rendered  for  the  defendant  with  the  costs 
of  the  defence.  He  thm  assigned  as  breaches  of  the  covenant, 
die  non-payment  of  the  amount  of  the  note,  the  cost  of  the  mitf 
and  other  costs  incurred  by  reason  of  the  fiUng  of  a  bill  in  chan* 
eery  by  John  D.  Petrie  in  relation  to  the  note.  The  defendant 
pleaded  Mil  est  factum  and  various  other  pleas«  On  the  trial 
of  the  cause,  the  execution  ot  the  covenant  declared  upon  "^^ 
proved,  and  it  was  also  proved,  that  on  its  delivery  to  the  counsel 
of  the  plaintiff,  a  release  was  defivered  to  Feeter  from  his  liability 
under  the  guamnty  executed  by  him,  and  that  Feeter  was  sworn 
as  a  witness  on  the  trial  of  the  cause  of  the  plaintiff  against  Petrie. 
After  the  testimony  was  closed,  the  defendant  insisted  that  the 
instrument  declared  upon  uias  void  for  maintenance  ;  which 
objection,  together  with  several  others,  was  overruled  by  the 
circuit  judge,  who  directed  the  jury  to  find  for  the  plaintiff.  The 
jnry  accordingly  found  a  verdict  for  the  plaintiff  with  $783.68 
damages.  The  defendant  excepted  to  the  decisions  of  the  judge 
and  procured  a  bill  of  exceptions  to  be  sealed.  At  the  last.  May 
term,  the  plaintiff  moved  for  judgment  on  the  ground  of  the 
frivolousness  of  the  bill  of  exceptions,  when  all  the  exceptions 
were  overruled  except  that  above  noted,  in  respect  to  which,  the 
court  directed  an  argument.  The  cause  was  accordingly  argued 
upon  that  point  at  the  last  July  term,  by    - 

J.  Jl.  Spencer^  for  the  defendant. 

C,  Tracy  tf  H.  Denio,  for  the.  plamtiff. 

Hiis  case  was  kept  under  advisement  until  this  term,  when 
the  following  opinion  was  delivered  : 
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By  the  Court  J  Cowek,  J.  Seyeral  grounds  are  taken  in  the 
bill  of  exceptions,  which  were  all  overruled  as  frirolous  at  the 
May  term,  except  the  single  one  that  the  covenant  was  given  for 
unlawful  maintenance.  That  objection  certainly  would  not  have 
occurred  to  U8)  and  I  think  we  should  have  overruled  it  also, 
without  argument,  had  it  not  been  for  what  was  said  by  Bayley^ 
J.  in  Bdl  V.  Smithy  7  DwL  4*  Ryl.  846,  864;  6  Bam.  fy  Crest. 
188,  S.  C.  and  S.P. 

The  case  of  Bell  v.  Smith  wbs  an  action  against  Bell  for  a 
total  loss  on  a  policy  of  insurance  on  goods,  effected  to  and  in 
the  names  of  Smith  and  others ;  the  interest  being  solely  in 
Amet^  Gibby  Robertson  and  Wimble^  and  the  policy  being  effec- 
ted on  their  account.  The  action  was  commenced  and  tried  in 
the  C.  B.  where  Jimet  was  received  as  a  witness  for  the  plain tiffi 
and  a  bill  of  exceptions  taken.  .To  remove  his  interest,  Amet 
had,  before  suit  brought,  released  all  his  interest  to  the  plaintiffs. 
The  court  of  C.  B.,  notwithstanding,  had  ordered  Amet  and  his 
co-assured  to  indemnify  the  plaintiffs  against  the  costs ;  where- 
upon thei  plaintiffs,  and  the  co-assured,  and  Lachlan  tf  Robertson 
•  entered  Into  an  indenture  of  three  parts,  reciting  the  interest  of 
the  parties,  the  commencement  of  the  suit,  its  object,  the  order 
of  indemnity,  &c.  Then,  by  the  same  indenture,  the  assured  in 
consideration  of  10s.  assigned  all  their  right  to  Lachlan  tf  Robert- 
son^  who  covenanted  to  indemnify  the  plaintiffs,  and  these  in 
consideration  of  10^.,  released  all  claim  for  costs  against  the 
assured.  Amet  was  then  examined  on  his  voir  dire^  and  admit- 
ted that  the  plaintiffs  were  agents  for  him  and  his  co-assured  in 
effecting  the  policy.  A  verdict  and  judgment  passing  for  the 
plaintiffs,  on  his  testimony  with  other  evidence  in  the  cause,  and 
error  being  brought  to  the  E.  B.  by  Bell,  the  sole  question  was 
whether  Arnet  remained  interested  notwithstanding  his  own 
release  and  the  indenture.  The  E.  B.  were  unanimous  in 
reversing  the  judgment,  on  the  ground  that  he,  with  his  co-as- 
sured, were  still  liable  to  pay  the  costs  to  the  attorney  on  record 
of  the  plaintifb,  the  suit  evidently  having  been  brought  under 
their  express  or  implied  authority.  ;  In  the  course  of  Parke's  argu* 
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ment,  by  which  he  was  endeaToringto  show  that  Arrnt  had  been 
freed  from  all  interest,  Bayley,  J.  said  there  was  another  view 
in  which  the  point  might  be  considered.  '^  Herd  is  a  man  who 
has  a  policy  of  insurance  on  which  he  knows. he  cannot  recover 
in  his  own  name,  and  cannot  recover  at  all  unless  he  himself 
becomes  a  witbess.  He  therefore  sells  his  interest  in  the  policy 
to  some  body  else,  and  gets  a. price  for  it,  which  he  could  not 
otherwise  obtain,  and  then  tenders  his  eyidonce  in  order  to  sup- 
port the  policy.  Is  not  that  something  Cbs  champerty  1"  When 
he  came  finally  to  deliver  his  opinion,  after  concurring  in,  and 
enforcing  the  groimd  taken  by  Abbott,  C.  J.,  that  Jlmei  was 
incompetent  on  accooiit  of  his  liability  to  the  attorney  on  record, 
ike  added  :  ^*  But  I  think  it  is  impossible  to  consider  him  a  com- 
petent witness  for  a  much  stronger  reascn*  The  action  was 
originally  brought  at  the  instance  of  ^met  and  his  co-assuTed. 
It  is  then  found  that  there  is  not  sufficient  evidence  to  support 
the  action,  and  thereupon  the  parties  resort  to  a  descriptit)n  of 
machinery  which  militates  against  the  doctrine  of  the  assignment' 
of  choses  in  action,  and  ivcalculated  to  produce  all  the  mischiefs 
which  the  doctrine  of  maintenance  and  champerty  is  calculated 
to  produce.  The  first  thing*  done  is,  that  without  consideration 
as  far  as  we  can  see,  Jlmet  releases  to  the  nominal  plaintifls  all 
his  interest  in  the  policy  <>f  insurance  which  is  the  subject  of  the 
action.  Is  that  found  suflidait?  Finding  that  it  is  not,  and 
feeling  that  the  action  could  not  be  oiaintained,  unless  he  could  be 
considered  in  the  light  bf  a  disinterested  person  unconnected  with 
the  transaction,  the  expedient  is  then  resorted  to  of  conveying 
to  Lachlan  tf  Rebmrston  all  his  interest  in  the  policy,  for  the 
valuable  consideration  of  10^.  Now  if  a  case  df  champerty  or 
maintenance  were  put,  can  a  stronger  one  (banthis  be  suggested? 
Here  is  an  action  brought  by  several  persons  originally  interested, 
and  as  it  cannot  be  sustained  for  want  of  evidence,  one  of  those 
persons  who  would  be  conadered  as  an  interested  witness,  in  the 
first  place  releases  all  his  claim  to  the  persons  who  are  the  nomi- 
nal {dainfiffs,  and.  afterwards  assigns  his  interest  to  his  copartners 
for  a  mere  nominal  consideration.    Upon  what  principle  is  th^ 
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doetiine  of  maintenance  ecnaideved  a^  illagal  1  Because,  as  laid 
down  in  all  the  iHwks,  it  encourages  suitSi  and  ibduces  parties 
to  go  on  -witk  actions  which  could  not  otherwise  have  been 
supported.  Now  this  wadthe  rery  object  of  the  machinery  in 
question;  for  these  deeds  amoant  to  aniacknowledgment,  that 
without  the  testimony  of  \Amety  the  action  couM  not  be  mainr 
tained,  and  it  is  impossible  for  any  personi  to  shut  his'  eyes  agaiaat 
the  comriction,  thai  thia  schema,  was  merdy  the  restilt  of  machi- 
nery and  contrivance.  On  these  graunds^  it  appears  to  me,  thsft 
it  wodd  work  great  miscbieC,  if  we  were  to  hold  that  nArmd  is  a 
competent  witne^.  Mr.  Parke  says,  ^  let  these  parties  be 
punished,  if  this  be  the  result  of  machinery  and  contriTanee ;'  but  it 
seems  to  me  that  one  mode  of  puniskment  ia  t0  say,  that  a  verdiot 
obtained  by  such  means  shall  not  be  of  any  avail.''  Holroyd^  J. 
concurred  in  this  reasoning ;  and  Littledale,  J.  thought  Jlmet 
was  interested  aa  being  liable  to  the  defendant  for  costs. 

On  Ibis  case  bemg  mentioned  at  May  term,  we  were  desirous 
that  search  should  be  made  in  order  to  see  whether  the  doctrine 
thus  advanced  had  been  at  any  time  acted  upon  by  the  Hoglish 
courts ;  but  eounsel  have  failed  to  produce  any  case  in  which 
that  has  been  done4  On  the  coDtrary,  it  is  impossible  not  to 
^ee  that,  tak^n  in  its  full  extent,  the  doctrine  would  impugn  the 
principle'  on  which  the  Kngltsh  courts  themselves  allow  the 
interest  of  wit^eases  to  be  removed.  The  defendant's  bail  is 
an  incompetent  witneas  foi  him ;  y^t  ever  sinoe  1663,  .^non. 
Stylesy  386,  it  has  been  held  Ibat  other  bail  ihay  be  received  in 
his  place,  and  he  be  thus  matle  Competent.  This  may  be 
equally  condemned  as  dn  expiedient  to  maintain  a  defence.  It 
is  doubtlead  maintenance  ;  but  it  is  Imoful  mainteftancey  as  is 
aaid  of  giving  gold  .or  silver  to  a  poor  man,  to  maintain  his 
plea,  and  the  like,  which  is  called  nudntenance  jtut^iabUy  in 
respect  to  the  motive.  Vin.  Ahr.  Jlfatn^oiance,  (Q)  p2*  I9  ond 
uue$  th€r^  died.  The  becoming  bail,  and  suing  for  indemnity 
were  once,  it  seems,  questioned  as  unbwful  maintenance,  but 
that  was  denied.  UL  Jdamitnancej  {E)  pi.  1.  Giving  bail 
being  lawful  in  itself,  the  case  m  Stylay  and  the  cfmstani  prao- 
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tice  since  that  time,  Cottet  v.  Jtnms^  Rep.  Tem^.  Hardw.  124| 
j9.  D.  1736)  and  ^ee  2  Stark.  Eo.  86^  j9f».  ed.  1837,  and  other 
English  books  on  enidmUj  shew  that  it  is  not  made  unlawful 
because  the  object  is  to  let  in  other  bail  as  a  witness,  in  the 
cause.  In  short,  we  may  collect  broadly,  I  think,  from  this 
practice  that  any  arrangement  which  would  be  lawful  in  itself, 
is  not  made  unlawful  because  the  object  is  to  maintain  a  suit  or 
defence  by  kttbg  in  a  witness.  The  object  is  not  to  violate 
the  truth,  nor  shall  such  a  purpose  be  presumed ;  but  it  is  to 
take  away  the  interest  of  the  witness  in  order  that  he  may  be 
sworn  and  speak  the  truth.  In  the  case  at  bar,  no  one  will 
deny  that  the  defendant  might  lawfully  become  a  guarantor  of 
the  note  to  the  plaintiff;  and  shall  it  be  said  that  because  it  was 
to  release  and  let  in  the  testimony  of  a  previous  guarantor  to 
maintain  tiie  suit,  it  was  therefore  unlawful  1  Such  was  the 
object  disclosed  by  the  testimony.  It  is  scfitd  the  claim  to  be 
maintained  was  false ;  but  it  is  never  made  a  question  on  substi- 
tuting bail  whether  the  defence  be  well  or  ill  founded.  The 
party  merely  shows  by  his  affidavit  that^  according  to  the  advice 
of  counsel,  the  mainpernor  is  material  to  him,  as  a  witness ; 
and  though  the  defence  may  fail,  the  new  mainpernor  is  holden 
to  all  the  consequences.  Indeed,  the  application  supposes  that 
the  defence  may  fail.  Otherwise,  why  exact  new  b^l  ?  "  It  is 
said  that  bail  is  for  the  benefit  of  the  plaintiff.  True  it  is  in 
itself  so  ;  but  not  where  bail  is  substituted  in  order  to  let  in  a 
witness  against  the  plaintiff.  Thkr^  the  very  ol]9ect  is  to  main* 
tain  the  defence  against  him.  It  cannot  .be  that  what  the  court 
will  itself  sanction  of  record  is  to  be  deemed  ill^al  when  done 
in  pais.  It  is  but  a  difference  of  form.  Accordingly,  in  Bran^ 
digee  r.  Hale^  13  Johns.  R.  125,  the  attorney  for  the  plaintiff 
being  interested  as  having  commenced  the  suit  for  a  non-resident 
without  procuring  a  bond  for  the  costs  pursuant  to  a  rule  of  this 
court,  a  bond  with  sufficient  sureties  was  offered  to  the  defendant 
at  the  trial,  conditioned  to  pay  the  oosts.  He  refused  to  accept 
it ;  and  yet  this  court  held  it  to  be  a  discharge  of  the  attorney's 
bterest,  on  the  bond  bebg  filed  with  the  clerk.  The  suit  was 
Vol.  XX-  14 
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thus  maintained  against  the  defendant  by  a  yoluntary  bond  in 
pais  with  the  assent  of  the  court.  It  19  now  the  constant  prac- 
tice for  a  judge  at  the  circuit  to  take  substituted  bail,  or  allow 
the  deposit  of  a  sum  of  money,  and^trike  the  name  of  the  former 
mainpernors  o\it  of  the  bail  piese^  on  a  bare  suggestion  of  coun- 
sel that  they  are  material  witnesses.  Pearcy  y.  Heming^  5  Carr. 
4*  Payne^  503.  Bailey  v.  Holt^  3  Carr.  tr  Payne^  560.  1  Mood. 
4-  Malk.  689,  S.  C.  Leggett  y.  Boyd^  3  Wenddly  376.  Tomp- 
kins y.  Curtis  J  3  Cowen?s  R.  261.  M^Ctdlock  y.  Jh/soriy  2 
BawkSj  336.  Irwin  y.  Cargelly  8  Johns.  jR.  407.  Stimmel  y. 
Vhderwoody  3  Gill  4*  Johns.  282.  Butler  y.  De  Bdrty  1  Mart. 
Lou.  R.  Jf.  S.  184,  6,  6. 

I  J)a8s  oyer  the  practice  of  restoring  competency  by  release 
as  too  common  to  need  a  support  by  cases.  That  ^met  had 
released  his  interest  to  the  plaintiffs  below  in  Bell  y.  Smith 
would  not,  so  far  as  it  went,  haye  Seen  questioned  as  a  mode 
perfectly  lawful.  And  yet  this  is  many  times  ta  giye  up  an 
important  claim  by  the  witness,  as  a  residuary  legatee  or  other- 
wise, for  a  nominal  consideration,  and  the  direct  purpose  of  main- 
taining the  suit.  He  is  at  the  time  a  cestui  que  trust  a  party 
suing,  as  Jlmet  was,  through  his  trustee;  yet  no  one  would 
quest^n  his  right  to  come  in  on  parting  with  his  interest.  What 
is  the  difference'  in  principle  between  parting  with  an  interest  in 
that  form  and  making  an|  assignment  as  ^met  did  ?  That  yery 
mode  was  resorted  to  iA  Soulden  y.  Van  Rensselaer j  9  Wendell^ 
293,  by  the  owner  of  the  chos^  in  action  finder  whose  direction 
the  suit  was  brought,  after  he  had  been  released  by  the  attorney 
for  the  plaintiff  on  record.  That  would  haye  been  the  precise 
case  of  Amet^  had  his  attorney  released  him.  He  had  been 
discharged  from  his  liability  to  indemnify  the  nominal  plaintiffs, 
and  it  was  not  much  insisted  that  he  stood  liable  to  the  defendant 
for  his  costs.  That  wai|  deemed  a  more  serious  difficulty  in 
Soulden  v.  Van  Rensselaer.  The  court  got  oyer  it  on  the  reason 
assigned  by  Mr.  Justice  Nelson,  that  Smithy  another  cestui  que 
trusty  to  whom  the  witness  had  assigned,  was  liable  in  the  first 
instance ;  and  that  the  court  would  subject  the  witness  only  in 
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the  eyent  of  Smith's  proving  insoIyeDt.  The  liability  was, 
therefore,  contingent.  The  assignment  of  a  chose  in  action  is 
perfectly  innocent  in  itself,  as  innocent  as  giving  bail ;  nor  can 
we  perceive  how  it  is  to  be  made  obnoxious  any  more  than 
giving  bail,  to  the  imputation  of  imMwful  maintenance  because 
it  has  in  view  the  restoration  of  competency.  If  the  purpose 
be  nothing  more,  it  is  rather  laudable,  as  subserving  the  ends  of 
justice  by  furnishing  additional  means  for  disclosing  the  truth. 
We  do  not  perceive,  then,  why  the  machinery  rev>rted  to  in 
Bell  V.  Smithj  which  in  its  parts  would  be  perfectly  lawful, 
could  be  deemed  less  so  when  presented  in  a  state  of  combination. 
That  case  is  easily  sustainable  on  the  assumption  of  the  judges 
that  Amet  was  still  liable  with  his  co-assured  to  the  plaintifis' 
attorney }  and  it  appears  to  us  that  by  adopting  the  ground  taken 
by  Mr.  Justice  Bayley  we*  should  be  overruling  almost  every 
case  which  allows  the  sesloration  of  competency  by  the  volun- 
tary act  of  a  third  person.  If  the  objection  in  that  case  resided 
in  the  fact  that  LacUan  tf  RoberUon  were  to  receive  a  conside- 
ration for  joining  in  the  arrangement  to  restore  the  competency 
of  the  witness,  and  so  the  act  was  of  the  nature  of  champerty, 
then  the  objection  does  not  apply  to  the  case  at  bar.  The 
defendant,  for  aught  that  appears,  was  a  volunteer  in  giving  the 
covenant.  But  such  an  objectioi,  if  true,  would  be  incompatible 
with  that  class  of  cases  where  a  man  interested  in  a  fund  has 
been  allowed  to  receive  a  sum  of  money,  and  release  or  assign 
his  interest  with  a  view  to  rendes  him  competent  as  a  wftness  to 
increase  the  fund.  A  stbckholder  may  become  a  witness  for  a 
bank  on  assigning  his  interest.  Bank  of  Utica  v.  Snialley^  2 
Cowen^  770.  See  also  Stall  v.  Caiskill  Bank,  18  Wendell^  466. 
Surely  it  can  be  no  objection  that  he  assigns  for  a  full  price,  or 
even  more  than  the  stock  is  worth.  Such  a  circumstance  would 
rather  be  evidence  in  favor  of  the  assignment  being  bona  fidi. 

In  the  case  of  Lake  v.  Jluhomj  17  Wendell,  18,  a  witness  had 
retained  the  attorney  for  the  plaintiff,  and  owned  the  note  on 
which  the  suit  was  brought,  and  an  hour  or  two  before  he  was 
sworn  as  a  witness,  and  for  the  purpose  of  removing  his  interest 
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he  assigned  the  note  to  one  Smith,  who  gare  him  a  bond  of  indem- 
nity against  all  costs  and  charges  in  the  suit.  This  court  held  the 
witness  to  be  competent  for  the  plaintiff,  inasmuch  as  hiis  interest 
was  neutralized  by  the  bond  of  indemnity.  And  see  Chaffee  t. 
I5lo7?MW,  7  CowcTi,  358.  The  case  of  Lake  v.  Aubom  was  cer- 
tainly open  to  every  objection  which  can  be  raised  in  the  princi- 
pal case,  and  more,  on  the  score  of  maintenance.  Yet  that  was 
neither  mentioned  by  counsel  nor  thought  of  by  the  court. 
There  waste  valuable  consideration  for  the  indemnity,  an  assign- 
ment of  a  chose  in  action.  Indeed  the  remarks  of  Mr.  Justice 
Bayley,  when  applied  to  exclude  the  assignment  of  choses  in 
action,  releases,  indemnities  and,  other  contrivances  which  the 
law  has  introduced  to  restore  the  competency  of  witnesses,  labor 
against  an  irresistible  line  of  authority.  The  law  is  familiar 
with  expedients  for  letting  in  the  witness,  and  substituting  objec- 
tions of  credibility  for  those  of  competency,  and  it  allows,  for  that 
purpose,  full  effect  to  the  ordinary  machinery  of  legal  transactions. 
A  guaranty  in  the  possession  of  counsel,  delivered  by  him  to  the 
guarantor  for  the  purpose  of  being  destroyed,  and  with  design  to 
render  hiAi  competent',  shall  have  that  effect.  T%e  MercharUf? 
Bank  v.  Spicer^  6  Wendell j  443.  A  release  by  one  of  two  jointly 
interested  in  a  claim  either  for  a  tort  or  on  contract,  will  take 
away  the  interest  of  the  release  for  the  same  purpose.  WhUa- 
more  v.  Waterhouse^  4  Carr.  |r  Payne^  388.  Hockless  v. 
MUchellj  4  Esp.  JR.  86.  Bulkley  v.  Dayton^  14  Johns.  R.  387. 
A  leg&tee  having  assigned  his  interest  to  another  who  gave  a 
bond  to  pay  the  consideration,  was  held  'competent  to  prove  the 
will,  J\PIlroy  v.  M^Uroy^  1  Rawle^  438 ;  and  in  Pennsylvania^ 
even  a  party  plaintiff  may  be  made  a  witness  on  assigning,  the 
assignee  paying  the  costs  ;  and  in  one  case  this  was  held  of  a 
claim  for  a  trespass  de  bonis  asportatis.  Jforth  v.  Turner^  9  Serg. 
tf  Rawhy  S44.  Many  like  cases  could  be  cited.  Vide  Bagley 
V.  Osbomj  3  Wendell  J  627. 

The  great  principle  on  which  the  doctrine  of  illegal  nfkainte- 
nance  rests,  is,  that  by  allowing  the  power  to  let  in  third  persons 
as  parties  or  privies  to  the  suit^  strong  men  may  be  introduced 


ALBANY,  OCTOBEE,  183«.  221 


Mott  «.  Small. 


who  will  exercise  an  undue  influence  oves  the  litigation.  But  this 
does  not  seem  to  hare  been  at  all  regarded  where  the  object  was 
to  restore  competency.  The  introduction  of  new  bail^  and  the 
assignment  of  an  interest,  equally  open  the  door  to  such  a  con- 
sequence. Every  method  which  can  be  imagined  is  also  obnox- 
ious to  the  objection  that  it  i^  colorable,  collusive  or  fraudulent; 
but  courts  must  satisfy  themselves  by  the  best  means  in  their 
power,  that  the  mode  resorted  to  for  the  transfer,  extinguishment 
or  balancing  of  interest  is  adopted  in  good  faith ;  or  that,  at 
least,  the  object  is  technically  effected.  Utica  Ins.  Co.  v.  Cad- 
welly  3  Wendelly  296.  And  see  what  was  said  by  Tilghman,  C. 
J.  and  Yeates,  J.  in  Steele  v.  T7u  Phcenix  Ins.  Co.^  3  £mn.  313, 
316,  317, 

This  view  of  the  question  renders  it  unnecessary  io  pronounce 
definitely  upon  the  proposition  strenuously  contended  for  in  argu- 
ment, that,  besides  champerty  in  contracts  concerning  pretended 
titles,  and  a  conspiracy  to  move  and  maintain  suits,  retained  by 
the  Revised  Statutes,  2  R.  S.  576,  ^  6,  and  id.  577,  §  8,  sub.  3, 
2d  ed.j  we  have  no  such  thing  as  maintenance  remaining  in  our 
law.  The  revisers,  on  introducing  the  new  statute  certainly  pro- 
posed the  abolition  of  the  law  of  maintenance,  with  the  exceptions 
mentioned,  3  JR.  S.  2d  ed.  828,  nm^e  /o  ^  8,  9  ;  and  in  furtherance 
of  that  object  the  statute  of  1801,  1  R.  L.  of  1813,  172  to  174, 
which  embodied  the  old  English  law  of  maintenance,  is  express- 
ly repealed.  3  R.  S.  151,  2d  ed.  pL  62.  The  policy  of  the 
old  law,  so  far  as  its  main  principle  was  concerned — danger  from 
the  influence  of  strong  men — had  already  been  much  questioned 
by  several  of  our  judges,  as  inapplicable  to  our  social  condition. 
Kent  J  Ch.  in  Thallhimer  v.  Brinckerhoff^  3  Cowenj  644.  Matey  ^ 
J.  in  Campbell  v.  Jonesy  4  Wendell j  310.  It  is  evident  from 
their  remarks,  that  the  ancient  provisions  both  of  the  common 
and  statute  law  were  r^rded  as  in  great  part  obsolete  in  this 
state  ;  and,  in  the  argument  of  a  late  case  in  England,  with  all 
the  watchful  jealousy  of  the  feudal  age,  its  reported  cases  and  stat- 
Mtes  still  claiming  ascendency  in  the  tomes  of  Westminister  Hall, 
Uj^xepealed  and  luump^red,  an  eminent  Serjeant  (Mr.  Wilde) 
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was  listened  to  with  attention  by  the  common  pleas,  in  an  argu- 
ment based  upoft  similar  strictures  of  English  judges,  with  the 
legal  writers  and  precedents  of  the  realm,  that  hardi j  a  vestige 
even  of  champerty  regained  there.     Stonily  y.  Jones^B  Moor,  tf 
Payncy  193.    7  Bing.  369,  S.  C.    Mr.  Serjeant  Russel  referred  to 
the  remarks  of  Bayley  and  Holroyd,  Js.  in  Bell  v.  Smithy  and  this, 
it  seems,  was  the  only  modem  judicial  authority  he  could  find, 
to  prove  that  the  doctrine  had  not  gone  into  almost  total  desuetude. 
Undal^  C  J.  shewed,  as^  the  counsel  for  the  defendant  has  done 
more  at  large  in  the  case  at  bar,  that  the  doctrine  is  not  abso- 
lutely unknown  even  in  the  court  of  chancery.     It  is  remarkable 
that  both  Stanley  Y.  Jones  *diii  the  case  cited  by  Tindal,  C. 
from  chancery^  Stevens  y.  Bagwell^  16  Ves.  139,  166,  were 
neither  of  them  much  more  than  ample  Assignments  of  choses  in 
action.    Yet  because  in  one  case  there  was  an  agreement  by  the 
assignee  to  exert  his  influence  in  obtaining  testimonyto  support 
the  claim,  and' in  the  other  an  agreement  to  carry  on  the  suit, 
they  were  both  pronounced  eases  of  champerty.    Either  office,  at 
least  with  us,  would  be  deemed  the  legitimate  business  of  the  as- 
signee as  implied  from  the  nature  of  the  assignment.  If  the  decision 
in  Stanley  y.  Jones  could  be  sustained  under  the  English  notion  of 
the  right  created  by  the  assignment  of  a  chose  inaction,  I  should 
suppose  it  could  only  be  on  the  feature  mentioned  by  the  chief 
justice,  that  the  assignee  was  to  be  paid  out  of  the  claim,  an 
amount  in  proportion  to  the  effect  to  be  produced  by  the  evidence 
he  should  procure,  in  enlarging  the  sum  to  be  recovered.    Such 
a  motive,  it  was  said,  might  lead  to  improper  practices,  6  Moor. 
jr  Payney  207;  and  yet  it  is  obvious  that  the  same  motive  always 
exists  in  every  claimant  who  goes  to  law  for  his  demand,  whether 
it  arise  originally  in  his  own  right  or  that  of  his  assignor. 

But  be  the  English  law  as  it  may  ;  with  us,  at  least,  I  should 
apprehend  it  would  now  be  very  difficult  to  say  there  can  be  a  case 
of  maintenance  beyond  the  purview  of  our  new  Revised  Statutes. 
Indeed  the  contrary  was  not  very  strenuously  insisted  upon  in  the 
argument  of  the  principal  case.  Our  attention  was  called  to 
the  evidence^  as  possibly  furnishing  ground  for  saying  that  the 
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defendant's  covenant  was  the  result  of  a  conspiracy  to  maintain  a 
fiadse  claim  by  Mr.  Feeter,  and  Mott,  the  plaintiff.  In  regard  to 
that|We  have  only  to  repeat  what  we  daid  at  New^ork,  where  the 
case  was  called  upon  the  calendar  as  frivolous:  ^^  tiiere  is  no  color 
for  the  allegation."  The  defendant  came  iif  under  the  hope  which 
actuated  Mott'a  counsel,  that  Mr.  Feeter^s  testimony  would  sup- 
port the  claim.  I  held  the  circuit,  and  presided  at  the  trial 
wherein  Mr.  Feeter  was  first  introduced  as  a  witness ;  and  had 
all  the  circumstances  been  then  disclosed,  I  could  not  hare  hesi- 
tated to  say  that  every  part  of  the  transaction  was  beyond  the 
suspicion  of  any  thio^  illegal  or  dishonorable. 

A  neW  trial  must  be  denied.* 


BcNKETT  VS.  LocrwooD  &  Caeter, 

Domagti  are  recoverable  by  a  baUor  for  time  apent  and  e^pemei  incurred  la 
■earehing  for  property  wnngfitUff  taken  from  the  poaaeMion  of  a  bail^  if  Oie 
nme  be  duly  elaiwed  in  the  deelaratios. 

Ebkob  from  the  Oswego  common  pleas.  Lockwood  and  Car-  ^ 
ter  sued  Bennett  in  a  justice's  court,  and  declared  in  ^n  tfction  on 
the  case,  for  taking  a  horse  and  wagon  belonging  to  the  plain- i 
tiffs  from  the  possession  of  one  Crippen,  to  whom  the  same  had 
been  kt,  and  using  the  horse  and  wagon.  The  plaintifib  allegedj 
by  way  of  special  damage^  that  they  had  been  subjected  to  ex- 
penses in  searching  for  their  property.  The  plaintiffs  obtained 
in  the  justice's  court  a  verdict  for  $32,  and  on  appeal  to  the 
Oswego  C.  P.  a  verdict  was  rendered  in  their  favor  for  $53.  The 
plaintiffs  proved  that  four  days  were  spent  by  them  in  search  of 
their  property :  this  evidence  was  objected  to,  but  admitted  by 
the  court,  and  the  defendant  excepted.  The  court  charged  the 
jury  that  the  plaintiffs  were  entitled  to  recover  for  the  taking  of 

•  See  the  caae  otBmut^  t.  Hdcoc,  decided  in  the  anpreihe  eoor^  and  afflmed  la 
«ie  owrfjtr  tte  «pn  tclioM  ^arrBTf,  IS  WendeU,  4B0. 
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the  property  by  the  defendant)  and  also  for  time  spent  and  ex* 

penses  incurred  in  searcl^ng  fUt  the  property.    The  defendant 

excepted  to  the  charge,  and'sued  out  a  writ  of  error. 

•  

O.  JET  Whiinej/^  for^plaintiff  in  error. 

■ 

•4.  P.  Grant  4r  W.  F.  Mlen^  for  the  defendants  in  error. 

y     By  the  Courty  Nelson,  Ch.  J.    The  defendant  took  the  horse    • 
/      and  Wgon  of  the  plaintiffs  wrongfully,  and  used  them,  by  reason 
of  which  taking  the  plaintifik  were  induced  to  believe  that  the  per- 
son to  whom  they  had  hired  it  temporarily  had  absoonded,  and 

■ 

therefore  they  went  in  pursuit  of  their  property,  and  expended  time 

and  money.    It  is  inristed  for  the  plainti^  in  error  that  the  com- 

mv  pleas^  erred  tntillowijig  the  plaintiffs  to  recover  for  the  time 

spent  and  expenses  incurred,  on  the  ground  that  the  damages  thus 

claimed'  werQ  not  the  natural  or  necessary  consequence  of  the 

wrongful  taking.     Admitting  iht  counsel  for  the  plaintiff  to  be 

right  in  this  proposition,  it  is  no  objection  to  the  recovery  if  the 

damage  jik  were  proximate  and  not  to^o  remote,  and  were  claimed  c^x 

the  declaration.    1  Chitty^s  JK.  333.   1  Samid.  PL  and  Ev.  136. 

iHere  the  damages  were  duly  claimed ;  they  occurred  in  the  use 

/of  reasoa^able  means  on  the  part  of  the  plaintiffs  to  re-possess 

I  themselves  of  their  property,  and  were  occasioned  by  the  wrong- 

Wul  act  of  the  defendant. 

Judgment  affirmed. 
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^iUtings  vs.  Palmxe. 

A  party  holding  the  otfirMoMcw  of  an  inae  it  boirnd  to  initodace  iitfh$  firtiimtUmu 
^tk$4qld4m9  9nkii1M$f  except  what  opeiatti  merely  to  oMiraF  or  9iuil|^the 
caie  aa  lought  to  be  eitebliabed  by  hU  advenary,  at  which  alone  the  evidence  in 
r^ly  mutt  be  pointed ;  from  this  ralei  however^  departorei  may  be  made  in  (he 
diaoretkm  of  the  prciidinf  judge* 

Where  in  an  action  of  tkmder  the  plaintiff  allegea  fpictal  doeiAge  in  eonaequence 
of  rtpmU  of  the  exiitence  of  Ikcts  inch  aa  are  alleged  to  have  been  imputed  to 
the  plaintiff  by  the  defendant,  to  entitle  him  t&  give  evidence  of  mch  epeolal 
damage,  the  pMiUff  iabonnd  to  prove  thai  it  waa  the  ctm9§qumu  of  the  itfmA» 
mtt  dander*  ^ 

Thib  was  an  action  of  slander ^  toed  at  the  Oneida  circuit, 
before  the  Hon.  Hibam  Dehio,  then  one  of  the  circuit  judges. 

This  suit  was  brought  for  words  spoken  by  the  defendant, 
diarging  the  plaintiff  with  an  assault  mth  inteAt  to  kill  the 
defendant  or  one  Ira  Lusk.  One  of  the  counts  charged  the 
words  to  hsTe  been,  that  the  plaifitiff  had  been  guilty  of  an 
assault  upon  the  defendant  or  Lusk  with  a  loaded  pistol,  without 
imputing  the  intent  to  kill ;  and  in  this  count  the  plaintiff  alle- 
ged special  damage.  The  defendant  pleaded  the  general  issue, 
and  gave  notice  of  justification.  The  words  laid  in  tie  decla* 
ration  having  been  proved  to  have  been  spoken,  the  plaintiff 
called  a  witness  of  the  name  of  Chappell^  and  offered  to  prove 
by  him  thait  he  forbore  to  employ  the  plaintiff  as  an  attorney 
and  counsellor  at  law  in  the  transaction  of  certain  bumness,  in 
consequence  of  hearing  it  reported  that  the  plaintiff  had  drawn 
a  pistol  upon  some  one  in  the  manner  slated  by  the  defendant ; 
but  the  plaintiff  did  not  offer  to  trace  the  report  to  the  defendant : 
which  evidence  being  objected  to,  was  excluded.  The  plaintiff 
having  rested,  the  defendant  produced  testimony  in  support  of. 
his  notice  of  justification,  and  on  his  resting,  the  plaintiff  offered 
to  prove  in  aggrofvation  of  damages^  a  repetition  by  the  defend* 
ant  since  the  commencement  of  this  suit,  of  the  charges  contained 
in  the  declaration :  which  e<ndenoe  being  objected  to,  was  re* 
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jected  by  the  judge.    The  jury  found  for  the  defendant^  and  the 
plaintiff  moves  for  a  new  trial.  * 

H.  P.  Hastings,  in  pro.  per. 

W.  C,  JVoyes,  for  the  defendant. 

By  the  Courts  Cowsn,  i.  The  proof  of  special  damage  was 
properly  rejected.  The  report  which  influenced  Chappell  might 
as  well  have  been  imputed  to  any  other  of  his  neighbors,  as  to 
the  defendant.  To  make  the  offer  of  evidence  complete,  it 
should  have  been  proposed  to  show  in  some  way  that  the 
special  injury  arose  not  only  from  the  words  in  question,  but 
was  a  consequence  of  the  defendant's  use  of  them. 

The  judge  also  had  a  right,  in  his  discretion,  to  disallow  the 
evidence  offered  in  a^ravation  of  damages,  at  so  late  a  stage 
of  the  cause.  Strictly,  the  plaintiff,  or  party  holding  the  affirma- 
tive, is  bound^  in  the  first  instance,  to  introduce  all  the  evidence 
on  his  side,  except  that  which  operates  merely  to  answer  or 
qualify  the  case  as  it  is  sougl^t  to  be  made  out  by  his  adversary's 
proof.  At  this  alone,  the  evidence  in  reply  must  be  pointed. 
The  following  cases  show  that  to  be  the  settled  practice  at  the 
English  nisi  prius,  with  the  power  of  the  judge  to  qualify  it  in 
his  discretion.  WkUtingham  v.  Bloxhamy  4  Carr.  4r  PaynCj 
597.  Giles  v.  Potoe//,  2d  id.  269.  George  v.  Radford^  3  id. 
464.  Brown  v.  Gilesy  1  id.  118.  Rex  v.  Stimpson^  2  id.  415. 
Knapp  V.  Hascallj  4  id.  690.  Rowe  v.  Brentofij  3  Man.  Ijf  Ryl. 
133,  139,  364,  on  different  days  of  a  trial  at  bar.  Rex  v.  HU- 
ditch^  6  Carr.  Ijf  Payney  299 ;  and  ^ee  Rex  v.  Findonj  6  id.  317. 
The  rule  with  its  reasons  and  qualifications,  is  very  well  stated 
by  Mr.  Justice  Mills,  in  Braydon  v.  Goulman^  1  Monroe^  1 15^ 
117,  118,  on  error  brought  for  improperly  receiving  supple- 
mental evidence  of  damages :  ^^  In  strict  practice,  he  who  has 
the  affirmative,  ought  to  introduce  all  the  evidence  to  make  out 
his  side  of  the  issue ;  then  the  evidence  of  the  negative  side  is 
heard ;  and  finally,  the  rebutting  proof  of  the  affirmative,  which 
closes  the  investigation.    An  adherence  to  this  rule  generally) 
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will  be  found  necessary  in  all  courts  of  original  jurisdiction ; 
and  without  it  confusion,  loss  of  timei  and  captious  and  irritable 
conduct  must  follow.  We  say  generally  ;  for  it  will  often  be 
found  proper,  for  good  reasons,  to  depart  from  it,  in  order  to 
attain  complete  justice ;  and  when  this  ought  or  ought  not  to  be 
done,  must,  in  a  great  measure,  be  left  to  the  sound  discretion 
and  prudence  of  the  court.^' 

Nine  other  grounds  are  taken  for  a  new  trial,  eight  of  which 
are  objections  to  the  charge  of  the  judge,  and  the  ninths  that 
the  yerdict  is  against  law  and  eyidence.  We  think  the  charge 
was  right,  and  the  verdict  was  not  against  either  law  or  eyidence. 


New  trial  denied. 


GRoycR  vs.  OouLD  &  FriiAc. 

hkdidaring  in  a  court  of  HmUid  and  tp^eUd  JmiMMom  (e.  %,  ttieinayq^  court  of 
the  city  of  Bodieitflry)  the  WMMmrtiUom  at  well  as  the  pmmU^  In  an  action  of 
aanmqMity  moat  be  aTened  to  hare  been  wtfMn  tk$Jwi9dktitmqftkB  courtf  or  the 
declaration  wiU  be  held  bad  on  error  broa^ ht 

Where,  howerer,  the  kuUbt§diMi9  for  goodt  mU  end  4M<rir«^  if  laid  to  be  at  the 
llret  ward,  in  ttie  eity^ate,,  and  ivttMn  tte/Mrif  didion  qf  tk§  court,  the  dechntion 
tfltr  v$rdUt  wiU  be  held  good ;  bat  U  fleemf,  on  epeoial  demurer,  it  woold  not 
be  MMtained. 

Errok  from  the  mayor's  court  of  the  city  of  Rochester. 
Gould  and  Frink  brought  an  action  of  assumpsit  in  the  mayor's 
court  of  the  city  of  Rochester  against  Groyer,  and  declared  that 
^^  for  that  whereas  the  said  defendant  on,  &c.  at  the  first  ward  in 
the  dty  of  Rochester^  in  the  county  of  Monroe^  and  within  the 
jurisdiction  of  this  court,  was  indebted  to  the  said  plaintiffs  in 
the  sum  of  $249,  of  lawful  money,  &c.,  for  diyers  goods,  wares 
and  merchandizes  by  the  said  plaintiffs  before  that  time  sold  and 
deliyered  to  the  said  defendant,  and  at  the  special  instance  and 
request  of  the  said  defendant ;  and  being  so  indebted  to  the  said 
plaintiffs,  the  said  defendant  in  consideration  thereof,  afterwards 
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to  wit,  on  the  same  day  and  year  and  at  the  place  aforesaid^ 
undertook,  &c."  Next  followed  a  quantum  valebaty  in  the  usual 
form,  laying  the  promise  ^^  on  the  same  day  and  year,  and  at  the 
place  afaresaid.^^  Then  a  count  for  work  and  labor^  and  mate- 
rials foundy  laying  the  indAtednees  ^^  on  the  same  day  and  year 
and  at  the  place  aforesaid?^  After  which  followed  the  money 
counts^  laying  the  indebtedness  as  in  the  last  count.  The  plain- 
tiffs obtained  a  verdict,  on  which  judgment  was  rendered,  and 
the  defendant  sued  out  a  writ  of  error. 

E,  Darwin  Smithy  for  plaintiff  in  error.  The  mayor's  court 
of  Rochester  is  an  inferior  court  of  limited  and  special  jurisdic- 
tioA,  having  cognizance  only  of  actions  arising  within  the  ciiyy 
of  actions  against  persons  who  shall  have  been  inhabitants  for 
six  months  before  suit  brought,  and  of  actions  for  penalties  in 
the  name  of  the  mayor  and  common  council.  Stat.  Sess.  of 
1834,  p.  333,  §  1. ,  The  error  relied  on  is,  that  it  does  not 
appear  by  the  declaration  that  the  cause  of  action  arose  within 
the  city  of  Rochester,  or  that  the  defendant  had  been  an  inhabi- 
tant for  sue  months  before  th«  commencement  of  the  suit.  The 
plaintiffs  should  have  alleged  that  the  goods  were  sold^  that  the 
work  was  done  and  the  money  had  and  receive^dj  &c.,  within  the 
jurisdiction  of  the  court,  as  well  as  that  the  promise  was  made 
there.  1  Chitty^s  PI.  250.  1  T.  R.  162.  2  WUsWy  1€.  2 
Ld.  Raym.  1310.  1  Saund.  73,  n.  1.  Nothing  is  to  be  intenr 
ded  within  the  jurisdiction  of  an  inferior  court,  the  proceedings 
must  show  jurisdiction.  1  Saund.  74,  &,  n.  1.  I  Bacon^s  Ah. 
562.    6  T.  R.  246.    6  Cranchy  173, 184. 

C.  M.  Lee,  He  jurisdiction  being  sufficiently  averred  in 
the  first  count,  it  was  unnecessary  to  make  a  repetition^ of  the 
same  matter  in  the  subsequent  counts,  all  of  which  refer  to  the 
first ;  if,  however,  the  subsequent  counts  are  held  defective,  the 
court  will  permit  an  amendment  on  payment  of  costs. 

• 

By  the  Courty  Nxlsok,  Ch.  J.  This  being  an  action  brought 
brfore  an  inferior  court,  there  can  be  no  doubt  of  the  rule,  that 
in  all  such  cases  it  is  necessary  that  every  part  of  that  which 
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constitutes  the  gist  and  substance,  in  other  words,  the  cause  of 
the  action,  should  appear  upon  the  record  to  be  within  the  juris- 
diction of  the  court ;  therefore,  as  it  is  said,  the  considiratian  as 
well  as  the  promise  itself,  must  be  laid  in  the  declaration  to  be 
within  the  jurisdiction  of  the  court,  and  the  omission  is  error 
eyen  after  verdict.  Stauman  v.  Davis^  1  Salk.  404,  and  note. 
2  Ld.  Saym.  796,  S.  C.  2  Wileon^  16.  1  T.  R.  151.  Pea- 
cock T.  Bdl  if  Kendally  1  Saund.  74,  and  note  (1) 

Here  the  plaintiffs  have  averred  that  the  defendant  on  the  1st 
December,  fcc.  at  the  first  ward  tn  the  city  of  Rochester j  fyc. 
and  within  the  jurisdiction  of  this  court^  was  indebted  to  the 
plaintiff,  &c.  for  divers  goods,  wares  and  merchandizes  by  the 
said  plaintiff  before  that  time  sold  and  delivered  to  the  said 
defendant,  &c.,  and  that  he  then  and  there  promised,  &c.  I 
admit  that  the  saU  and  delivery  of  the  goods  constitute  the  gist 
of  the  action,  the  promise  arising  by  operation  of  law  ;  and  yet, 
notwithstanding  the  literal  strictness  of  some  of  the  cases  which 
has  been  a  subject  of  regret,  I  cannot  but  think  that  it  s^pears 
with  reasonable  certainty  that  the  sale  and  delivery  took  place 
within  the  jurisdiction  of  the  court.  The  declaration  would 
probably  have  been  bad  on  special  demurrer,  but  after  verdict, 
it  should  be  deemed  sufficiently  explicit :  the  place  to  be  re- 
garded as  relating  to  the  sale  and  delivery  as  well  as  to  the 
indebtedness.  It  is  neither  a  violation  of  grammar  nor  of  sound 
construction  of  the  language  in  the  connexion  used,  so  to  under* 
stand  it.  An  ambiguous  expression  in  a  declaration  is  cured  by 
verdict,  and  must  afterwards  be  taken  to  have  been  used  in  that 
sense  which  will  sustain  the  verdict.  1  Bam.  fy  Cres.  296. 
Our  statute  of  amendments  is  somewhat  broader  than  the  English, 
and  many  technicalities  necessarily  regarded  in  England  are  here 
to  be  overlooked ;  though  I  admit,  that  if  we  were  bound  to 
construe  the  declaration,  as  having  omitted  altogether  the  aver- 
ment of  jurisdiction,  the  defect  would  not  be  cured  by  the  ver- 
dict. But  the  statute  affords  very  strong  evidence  of  the  liberal 
spirit  with  which  pleadings  are  to  be  regarded  by  the  courts 

after  trial. 

Judgment  affirmed. 
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Eji;NN£D7  and  others  vs.  Wood  &  Smith. 

Where  a  naturalizid  cUizM  died  in  1833,  leited  of  real  eitate,  the  fUU  to  whieh  he 
acquired  in  1824,  nnder  a  contract  qf  pnrchat$  made  in  1810,  of  whieh  real  eitete 
he  liad  been  in  possenion  ever  since,  and  an  action  of  ejectment  was  brought  by 
a  brother  and  two  Sisters  of  the  deceased  who  were  aiUnt  at  th$  f  tffie  qf  Ms  dsoM, 
and  who  had  not  complied  with  the  requirements  of  the  act  relatiye  to  aliens 
passed  in  1825:  itwashbu)  that  the  plaintiA  by  reataa  qf  their  aUinag§  were 
incapable  of  inheriting  the  estate  of  their  deceased  brother,  although  fbey  had 
been  raidents  qf  tkia  atat$  Hne§  1806. 

il  wai  further  hOdj  that  the  plantiA  could  not  claim  any  thbig  under  the  eqvUdia 
e$tate  in  the  premises  existing  in  the  deceased  previous  to  his  obtaining  the  legal 
title  ;  the  acts  on  this  subject  reeogniaing  only  iegol  utatei. 

Whatever  rights  the  plaintiffs  had  (if  any)  under  the  acts  of  1802  and  1806,  were 
destroyed  by  the  act  of  1825,  which  applies  as  well  to  aKens  who  had  before  its 
passage  come  to  reside  here,  as  to  those  who  should  subsequently  arrive. 

Tfiis  was  an  action  of  ejectment^  tried  at  the  Monroe  circuit 
in  October,  1836,  before  the  Hon.  Addisok  Gabdiner,  then  one 
of  the  circuit  judges. 

The  plaintiffs  claimed  to  recover  three  undivided  fifths  of 
about  49  acres  of  land,  as  heirs  at  law  of  James  Kennedy^  who 
being  an  alien  came  to  reside  in  this  state  m  the  year  1802.  In 
1810  he  entered  into  a  contract  with  Daniel  Penfield  for  the 
purchase  of  the  premises  in  question,  Penfield  then  being  the 
owner  of  the  same.  Penfield  conveyed  the  premises  subject  to 
the  contract  to  Henry  Championy  who  on  receiving  the  purchase 
money,  conveyed  the  premises  in  1824,  to  Kennedy,  who  had 
been  in  possession  of  the  land  since  the  making  of  the  contract 
in  1810,  and  remained  in  possession  until  his  death  which 
happened  in  1833.  Kennedy  was  naturalized  in  1810.  He 
died  without  issue,  and  without  father  or  mother  living ;  but  he 
left  three  brothers,  two  sisters  and  a  nephew  and  ntece,  the  chil- 
dren of  a  brother  who  died  in  1822.  This  action  is  brought  by 
Alexander  Kennedy,  and  by  Jane  Morrison  and  Betsey  Sheldon? 
a  brother  and  sisters  of  James  Kennedy,  the  person  last  seised  ; 
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Jane  and  Betsey  are  married  women,  and  their  husbands  join  in 
the  action.  The  plaintiffs  being  aliens  came  to  reside  in  this 
state  in  1806,  and  have  continued  here  ever  since.  Alezande  ' 
was  naturalized  in  1834|  after  the  death  of  James ;  the  other 
plaintiffs  have  not  been  naturalized  or  taken  any  measures  for 
th&t  purpose.  The  jury  under  the  charge  of  the  judge  found 
a  verdict  for  the  plaintiffs  which  the  defendants  move  to  set 
aside. 

C  A,  JIfann,  for  the  defendants. 

H.  Denioj  for  the  plaintiffs. 

By  the  Courts  Cowen,  J.  If  James  Kennedy  took  as  an  alien 
under  the  act  of  1808,  3  R.  S.  344,  1^  ed.^  in  connection  with 
the  act  of  March  26, 1802,  id.  p.  343,  §  1,  and  the  act  of  1808 
has  continued  unrepealed,  in  respect  to  these  plaintiffs  it  is  not 
denied  that  they  are  entitled  to  recover. 

It  is  contended  that  the  contract  of  purchase  raised  an  equitable 
estate  descendible,  in  1810,  (before  the  naturalization,)  to  which 
the  subsequent  deed  of  1824  related.  That  is  denied  ;  but  if  the 
doctrine  of  relation  might  have  availed,  it  is  contended  that  the 
plaintiffs  continuing  aliens,  they  were  not  entitled  to  inherit 
without  complying  with  the  requisites  of  the  statute  of  1825. 
Stat.  Sess.  of  1825,  p.  427,  re-enacted,  1  R.  S.  720, 1^  ed. 

By  the  act  of  March  6, 1802, 3  JR.  S.  lit  ed,  343,  §  1,  in  connec- 
tion with  the  continuing  and  enlarging  act  of  April  8,  1808,  id. 
344,6,  aliens  were  enabled  to  purchase  lands,  and  hold  and  trans- 
mit such  lands  to  their  alien  heirs,  provided  they  had  respectively 
become  inhabitants  of  this  state  previous  to  or  at  the  close  of  the 
legislative  session  of  the  latter  year.  These  acts  continued  in 
force  until  the  act  of  April  21,  1826,  and  the  corresponding 
provisions  of  the  Revised  Statutes,  Stat.  Sess.  of  I825,p.  427, 1  R. 
S.  720,  1st  ed,j  which  provided  that  no  alien  who  had  become  or 
should  thereafter  become  an  inhabitanty  should  take  or  hold  real 
estate  unless  he  should  first  make  a  deposition,  as  required  by 
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the  act,  that  he  was  a  resident,  and  intended  always  to  reside  in 
the  United  States,  and  to  become  a  naturalized  citizen,  and  had 
taken  the  incipient  steps  for  naturalization.  Subject  to  these 
provisions,  the  statute  enacted  that  aliens  mig/U  take  and  hold 
any  real  estate  of  any  kind  whatsoever  to  them,  their  heirs  and 
assigns  forever.  The  act  of  180S,  provided  that  all  purchases 
by  aliens  should  he  deemed  valid  to  vest  the  estate  to  them  granted. 
This  is  the  provision  continued  by  the  subsequent  acts,  within 
which  every  conventional  purchaser  must  come.  James  Kennedy 
and  the  plaintiffs  are  within  these  statutes  in  respect  to  inhaJnr 
tancy;  but  the  former  is  without  them  in  several  other  respects. 
First  J  the  acts  contemplate  a  purchase  by  grant  or  transmission  of 
title f  so  as  to  create  a  legal  estate,  and  not  a  mere  executory  con- 
tract to  purchase,  which  creates  at  most,  but  an  equitable  estate. 
Secondly y  if  this  were  not  so,  he  became  a  naturalized  citizen  in 
1810,  and,  from  that  time,  held  as  such,  whatever  his  estate 
might  be,  whether  equitable  or  legal.  SpratPs  Lessee  v.  Spratt^ 
I  Pet.  343.  I%irdly^  as  a  naturalized  citizen,  he,  in  1824,  took  a 
deed  from  Champion,  by  which  the  former  contract  was  satisfied 
and  extinguished ;  thus,  he  took  and,  at  the  time  of  his  death, 
held  a  vested  estate  as  a  naturalized  citizen.  He  took  previous 
to  the  act  of  1825,  and  held  till  lus  death  in  1833,  when  clearly, 
if  the  pl^ntiffs  were  entitled  to  inherit  at  all,  it  was  because  they 
had  complied  with  the  conditions  of  the  act  of  1826,  and  the 
Revised  Statutes.  This  is  not  pretended.  They  all  continued 
mere  alien  residents,  without  either  of  them  having  ever  made 
the  deposition,  or  taken  the  incipient  steps  required  by  this  act. 
They  are  disqualified  by  its  very  words ;  and  there  is  no  color 
for  the  suggestion  that  they  had  acquired  such  vested  rights  under 
the  former  statutes  as  were  intangible  by  the  subsequent  one. 
Certainly  they  had  nothing  more  than  a  contiogent  right  of 
descent,  like  a  kinsman  who  might  inherit  at  the  common  law. 
It  was  never  doubted  that  the  legislature  had  power  to  alter  or 
abolish  the  law  of  descents,  even  the  statute  de  donis^  which  has 
been  repealed  in  this  state,  and  I  presume,  by  nearly  every  other 
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state  in  the  union.  It  was  said  by  the  counsel  for  the  plaintiffs, 
that  the  statute  of  1825  was  not  intended  to  affect  aliens  who  had 
settled  and  continued  here  under  the  old  statutes.  Lookbg  at 
the  whole  of  the  act,  I  take  the  contrary  to  be  quite  clear.  The 
first  section  shows  that  the  legislature  had  farmer  as  well  as 
Juture  residents  in  their  ninds.  They  say  any  alien^  who  have 
come  J  &c.,  or  may  hereafter  come^  ftc.,  may  take,  &c.,  provided 
that  no  alien  shall  be  capable,  &c.  unless  he  shall  first  take  the 
qualifying  steps.  Then  in  subsequent  sections  certain  duties  are 
imposed  on  aliens  tmihin  the  actj  and  forfeitures  provided,  from 
which  aliens  who  took  under  the  former  statutes  were  exempt. 
I  have  no  doubt  the  statute  intended  to  place  all  alien  residents 
on  the  same  footing,  without  any  distinction  arirfng  from  the  time 
at  which  they  immigrated  and  settled.  The  re-enactment  in  the 
Revised  Statutes  is  to  the  like  effect. 

The  difficulty  is,  in  short,  not  that  James  Kennedy,  Mras  inca- 
pable of  taking  and  transmitting  by  descent,  but  that  the  plain- 
fiflb  were  incapable  of  inheriting  at  the  time  of  his  death,  by 
reason  of  having  omitted  to  comply  with  the  conditions  imposed 
by  the  act  of  1825. 

A  new  trial  must  therefore  be  granted ;  the  costs  to  abide  the 
«vent.' 
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BOUG^TON  VS.  B&UCE. 

TlM  meraflMMfig  MH  of  a  writ aad oUalninc  a  jpidal ibpnlalioii  fh>m  the iherii^ 
is  not  the  conuodiicemeat  of  a  tnit ;  until  deUyerj  to  the  ifecUU  deputy,  the  soU 
!b  not  commenced. 

Where  notee  are  deliTered  as  eoUateral  lecoritj  fbr  the  payment  of  another  note' 
made  upon  an  Mturiom  agr§9mMt,  the  party  depotith^  the  notes  may  repudiate- 
Qie  agreement  under  which  they  were  delivered^  and  bring  an  action  of  replevin 
foor  their  recovery  ;  but  there  must  be  a  dtOHmd  betoe  suit. 

£rbor  from  the  New- York  common  pleas.  Boughton  sued 
Bruce  in  an  action  of  replwin  in  the  detinetj  for  three  promi&- 
sory  notes  Seliytred  to  the  defendant  as  collateral  security  for 
the  payment  of  another  note  made  by  the  plaintiff  to  the  de- 
fendant on  an  usurious  af^reement  The  plaintiff  proTed  a 
demand  of  the  notes  for  which  the  action  was  brought,  and  a 
r^usal  by  the  defendant  to  deliver  them  up.  It  appeared  that 
previous  to  the  demand^  the  plaintiff  had  procured  a  special 
deputation  to  the  person  who  served  the  writ,  who  went  with  him 
to  witness  th^  demand,  and  after  the  demand  and  refusal^  the 
writ  was  delivered  to  the  special  deputy^  who  then  served  it.  The 
counsel  for  the  defendant  insisted  that  the  demand  was  made 
after  the  suit  was  commenced,  which  he  insisted  must  be  deemed 
to  have  been  commenced  when  the  writ  was  delivered  to  the 
sheriff^^  and  when  he  endorsed  the  deputation.  The  court  sus- 
tuned  the  objection,  and  nonsuited  the  plaintiff,  who  sued  out  a 
writ  of  error. 

If.  P.  Hastings^  for  the  plaintiff  in  error,  insisted  that  no  de- 
mand was  necessary  ;  that  the  taking  of  the  notes  being  in  vio- 
lation of  the  statute  against  usury,  was  wrongful ;  and  that  a 
demand  is  necessary  only  where  the  party  came  lawfully  into  the 
possession  of  the  property.  But,  secondly,  he  contended  that 
the  demand  made,  was  previous  to  the  commencement  of  the 
suit,  the  writ  not  being  delivered  to  the  deputy  until  after  the 
demand. 

H.  £L  Daviesy  for  the  defendant  in  error. 
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By  the  Court y  Nelson,  Ch.  J.  The  only  material  question  in 
this  case  is,  whether  the  demand  was  made  before  the  suit  was 
commenced.  The  writ  was  made  out,  and  a  special  deputation 
procured  from  the  sheriff,  and  then  retained  by  the  plaintiff  until 
after  the  demand  and  refusal,  when  it  was  put  into  the  hands  of 
the  special  deputy^  with  directions  to  senre  it.  It  is  contended 
by  the  defendant,  that  the  sheriff  could  not  ha^e  legally  consti* 
tuted  a  special  deputy,  unless  the  writ  had  been  put  into  hit 
hands  for  execution.  If  he  could,  it  is  clear  enough  that  the 
plaintiff  did  not  intend  the  issuing  of  it  in  fact  until  after  the 
demand.  Unless,  therefore,  the  commencement  of  thf  suit  is  a 
legal  inference  from  the  fiicts,  the  nonsuit  was  er/oneous. 

The  statute,  1  A.  S.  379,  ^  78,  provides  that  every  sheriff  may 
appoint  as  many  deputies  as  he  thinks  proper,  ^  and  persons  may 
also  be  deputed  by  any  sheriff  or  under-sheriff,  by  an  instrument 
in  writing,  to  do  particular  aets^  The  sheriff  possessed  this 
power  at  the  common  law.  6  Bacon^s  Ahr,  tit.  Sheriffs  H.  I 
perceive  nothing  in  the  statute  or  in  the  nature  of  the  power 
which  should  confine  the  execution  of  it  to  a  period  of  time  after 
the  writ  was  issued  and  in  force,  or  any  reasonable  objection  to 
the  deputation  before  it  is  issued,  provided  the  act  to  be  done  be 
defined  with  sufficient  particularity.  The  authority  to  constitute 
a  general  deputy^  includes  necessarily  the  power  of  creating  a 
special  deputy^  and  to  the  extent  delegated  the  power  would  seem 
to  be  the  same.  It  cannot  be  that  all  control  over  the  writ  passes 
from  the  party  on  procuring  the  special  deputation^  or  that  he 
may  not  afterwards  issue  it,  or  omit  to  do  so,  at  his  discretion. 

I  entertain  no  doubt  that  a  demand  was  necessary  to  enable  the 
plaintiff  to  sustain  the  .suit.  The  possession  of  the  notes  by  the 
defendant  was  nqt  unlawful  or  tortious,  because  they  were  deli- 
vered by  the  plaintiff  himself.  As  it  was  lawful  for  him  to  deli- 
ver the  notes,  it  surely  was  so  for  the  defendant  to  receive  them. 
True,  the  agreement  under  which  they  were  delivered  was  not 
binding,  and  hence  the  plsdntiff  had  the  right  to  repudiate  it ; 
but  this  did  not  render  the  acts  done  under  the  agreement  tor- 
tious. 

Judgment  reversed ;  vcnife  de  novo. 
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Hakt  vs.  Dubois. 

An  order  of  a  court  of  commoii  pleas  for  the  discharge  Stom  eattodj  of  an  impri* 
Boned  debtor  who  had  made  a  TOluntary  asBignment,  is  a  defence  to  the  therff 
in  an  action  for  the  escape  of  the  prisoner,  although/ourtaen  days  had  not  elapsed 
between  the  arrest  of  the  prisoner  and  the  granting  of  the  order;  for  the  protec- 
tion of  the  sheriff  it  will  be  intended  that  the  plaintiff  Widved  foil  notice. 

B  tewm  that  officers  acting  under  process  regular  on  it9fac§g  are  not  afifected  by 
irr€giUaritie$  in  the  process,  unless  aehud  partidpatars  in  the  irregularity. 

This  was  an^  action  of  debt  against  the  defendant,  as  sheriff 
of  the  county  of  fJlster,  for  the.  escape  of  a  prisoner  from  exe- 
cution, tried  at  the  Ulster  circuit  in  October,  1836,  before  the 
Hon.  Charles  H.  Rugoles,  one  of  the  circuit  judges. 

The  defence  was,  that  the  court  of  common  pleas  of  the 
county  of  Ulster  had  made  an  order  for  the  discharge  of  the 
prisoner  from  custody,  upon  his  petition  and  compliance  with 
the  requirements  of  the  statute  relative  to  voluntary  assignments 
by  a  debtor  imprisoned  in  execution  tn  civil  causes^  2  R.  S.  31, 
and  that  on  being  served  with  such  order,  the  sheriff  permitted 
him  to  go  at  large.  The  order  for  the  discharge  was  granted 
on  the  14th  March,  1831.  Only  five  d^ys  preceding  the  order, 
viz.  on  the  9th  day  of  March,  the  capias  ad  satisfaciendum^ 
from  custody  under  which  the  escape  was  alleged  to  have  taken 
place,  was  delivered  to  the  under-sheriff  of  the  county,  the  de- 
fendant in  the  process  being  then  a  prisoner  within  the  walls  of 
the  common  jail.  Notice  of  the  intention  to  present  the  peti- 
tion was  served  upon  the  attorney  of  the  plaintiff  in  the  process, 
and  the  evidence  of  the  service  was  an  admission  endorsed  on 
the  notice  in  these  words :  ^^  I  admit  service  of  a  copy  of  the 
within  this  day,  March  14th,  1831."  Signed  by  the  plaintiff's 
attorney.  The  statute,  section  3,  requires  that  fourteen  days 
previous  notice  of  the  presenting  of  the  petition  shall  be  given. 
It  was  insisted  by  the  counsel  for  the  plaintiff,  that  inasmuch  as 
the  sheriff  knew  that  fourteen  days  notice  could  not  have  been 
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giyezii  he  was  aware  tliat  the  common  pleas  had  no  authority 
to  grant  the  order,  and  that  the  same  must  have  been  irregularly 
granted ;  and  possessing  this  knowledge,  the  order  of  the  com- 
mon pleas  was  no  protection  to  him.  The  jndge  ruled  that  the 
order  was  a  good  defence,  and  instructed  the  jury  to  find  a  ver- 
dict for  the  defendfltit,  which  they  did  accordingly.  The  plain- 
tiff hayiag  excepted  to  the  decision  of  the  judge,  appHed  for  a 
new  trial. 

H.  M.  Romeynj  for  the  plaintiff. 

JUT.  T.  Reynolds^  for  the  defendant. 

« 

By  the  Court^  Cowsn,  J.  I  think  it  does  irot  follow,  of  ne- 
cessity, either  that  the  court  wanted  jurisdiction,  or  if  they  did^ 
that  the  sheriff  had  knowledge  thereof.  The  court  had  jurisdic- 
tion of  the  subject  matter.  Leonard  was  in  on  a  ca.  sa.  in 
assumpsit  for  less  than  $500,  which  entitled  him  to  his  discharge 
instantly,  on  giving  the  plaintiff,  Hart,  fourteen  days'  notice. 
2  i{.  5.  31,  ^  1,  3.  This  notice  was  entirely  for  the  plaintiff's 
benefit,  and  he  might,  therefore,  waive  or  take  short  notice  by 
consent.  That  would  make  the  proceeding  regular  in  respect  to 
every  body.  JVbn  ccnstal^  but  that  he  actually  gave  such  con- 
sent :  and  if  he  did  not,  nofi  constai  that  the  sheriff  knew  he 
had  not.  I  think  we  should  intend  every  requisite  circum- 
stance to  make  the  proceeding  good  in  favor  of  the  sheriff,  inas- 
much as  the  order  of  discharge  was  perfectly  regular  on  its  fSetce. 
Of  itself,  it  is  not  denied  to  have  been  a  complete  protection, 
and  see  FuUerton  v«  Harris^  8  Greenleafy  393. 

In  this  view,  it  is  not  neceteary  to  say  whether  actual  know- 
ledge that  there  was  a  want  of  jurisdiction  over  the  person 
would  affect  the  sheriff.  I  am  aware  the  authorities  leave  it 
open  to  contend  that,  in  certain  cases,  where  there  is  a  want  of 
jurisdiction  over  subject  matter  or  territory,  and  that  known  to 
the  officer,  he  is  liable ;  and  it  is  Aot  neceraary  to  deny  that  it 
may  be  so  ;  nor  that  he  might  be  implicated  by  actual  partici- 
pation in  a  notice  mischievously  irregular.    But  such  a  case  is 
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not  made  out  here.  Independent  of  participation,  how  is  he  ta 
know  but  the  usual  notice  was  waived  as  it  always  may  be.  Take 
the  case  where  a  justice  has  no  jurisdiction  withocDl  process  serv- 
ed in  time  and  duly  returned ;  how  is  the  officer  holding  an 
execution  where.no  summons  was  served,  to  know  that  it  was 
not  waived  1  Short  of  a  guilty  participation,  J  know  not  liow 
he  is  to  be  affected.  Suppose  an  ojBcer  to  b^  told  all  about  the 
original  irregularity  ;  how  is  he  to  know  that  the  information  is 

true  1     OUiet  v.  Bessey^  T.  Jonesy  214. 

» 

New  trial  denied. 


Stebi^ino  vs.  Welcome. 

WheM  property  Is  tiken  ondar  tn  otfadhnewf,  the  Ilea  ercst^d  fbitr^hy  ookMbom 
aotwithstanding  the  luring  of  a  bond  by  die  deUor  for  Us  production  imtU  fhe 
itning  of  an  exeeation  and  a  reasonable  time  thereafter  to  make  a  levy.  I^ 
lioweTer,  hi  the  meantUne  the  property  be  remofed  by  the  debtor  beyond  the 
jurisdiction  of  the  oflleer  who  iiened  the  attaefament,  and  tt  be  there  seised  nnder 
another  attachment,  the  Uen  is  gone  notwithstanding  the  issoing  of  an  ezeention 
on  the  Judgment  under  the  (hrst  attachment. 

• 

Tms  was  an  action  of  replevin  noticed  for  trial  at  the  Oneida 
circuit,  in  May,  1837,  and  submitted  to  the  Hon.  John  Willaib, 
one  of  the  circoit  judges  upon  a  case  agreed  upon  by  tiie  parties 
setting  forth  the  following  facts :  On  the  ISth  December,  1831, 
Ji.  O.  Oohodl  and  X.  Umg^  obtained  an  attachment  from  a  justice 
of  the  peace  in  the  county  of  Herkimer  against  the  property  of  one 
Eacra  C.  Lee,  which  was  delivered  io-Eztkiel  'Welckj  a  constable 
of  Frankfort  in  the  comty  of  Herkimer,  and  who  by  virtue  thereof 
levied  upon  two  roan  horses  and  a  set  of  harness,  the  property  of 
Lee.  A  bond  pursuant  to  the  statute  was  executed  by  Lee,  with 
surety  for  the  production  of  the  property  to  satisfy  any  execution, 
&G.  and  the  property  was  left  in  his  possession.  Qq  the  81st 
December,  1836,  the  pkintifb  in  the  attachment  duly  obtained 
judgment.   Subsequent  to  thr  above  seisnre  Lee  went  to  Kirkhnd 
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in  the  county  of  Oneida^  and  took  with  him  the  above  property, 
which  was  there  seiied  on  the  15th  Febmarjr,  1836,  under  an  at* 
tachment  issued  by  a  justice  of  the  peace  of  the  county  of  Oneida 
at  the  suit  of  one  A.  Pders;  the  seizure  was  made  by  Weieome^ 
the  defendant  in  this  cause,  who  was  a  constable  of  Eirkland. 
On  36fA  February'j  Peters  dtlly  obtainad  a  judgment,  and  on  28th 
Marehy  ait  exeottion  was  issued  thereon,  by  rirtue  of  wfaiA 
Welcome  levied  upon  the  same  property.  On  the  4th  April^ 
1836,  Sterlings  the  plaintiff  in  this  cause,  came  to  Eirkland,  and 
demanded  the  two  roan  korses  and  harness  by  virtue  of  oh 
txeeuHon  issued  by  the  justice  in  fier&tmer,  by  whom  the  attach- 
ment was  issued  at  the  suit  of  CohoeU  and  Long^  upon  the 
judgment  in  their  faror.  Upon  the  execution  thus  held  by 
Welcome^  the  justice  had  endorsed  that  the  same  was  issued  on 
a  judgment  obtained  by  the  plaintiffs  on  an  attachment  issued  in 
their  favor,  which  was  levied  upon  a  span  of  roan  horses  and  a 
set  of  harness.  The  execution  was  delivered  by  the  HerkUker 
justice  to  Sterlings  a  constable  of  Frankfort,  in  the  cotmty  of 
Herkimer,  and  who  was  the  successor  of  Welch^  the  constable 
who  served  the  first  attachment.  Welcome  refusing  to  deliver 
up  the  property,  this  action  was  brought.  The  circuit  judge 
decided  that  the  plaintiff  was  not  entitled  to  maintain  his  suit ; 
whereupon  the  case  was  brought  before  the  court  in  the  nature 
of  a  motion  for  a  new  trial. 

O.  B.  JuMj  Uif  the  plaintiff. 

W.  M,  Jltteny  for  the  defendant* 

By  the  Ckmrtj  Nxlsov,  Ch.  J.  The  case  of  Fan  Loan  v. 
£2tn€,  10  Johns.  R.  129,  is  in  point  to  show  that  the  bond 
given  by  a  defendant  in  an  attachment  conditioned  that  the 
goods  and  chattels  seized,  shall  be  produced  to  satisfy  the  exe- 
cution thereafter  to  be  issued,  does  not  operate  to  discharge  them 
from  the  lien  under  it,  but  that  notwithstanding  the  bond  they 
eontiBne  in  the  oosto^y  of  the  law.     The  attachment  in  Fm 
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Loan  y.  KUne^  w.as  issued  under  the  act  of  1808,  but  the  provi- 
sion in  respect  to  the  bond  is  the  same  as  that  now  iai  force,  2 
R.  S.  23],  §  32.  The  exposition  of  the  provision  given  by  the 
case  refened  to,  is  full  and  satisfactory,  and  need  not  be  repeated. 
The  lien  continues  until  a  fter  judgment  and  execution  regularly 
obtained  with  the  view  to  secure  die  application  of  the  property 
to.  the  discharge  of  the  debt ;  it  ceases  on  thf  execution  being 
issued,  as  then  the  property  is  held  by  other  process.  But  it  is 
insisted  by  the  counsel  for  tke  defendant,  and  I  think  correctly, 
that  though  the  property  be  in  the  custody  of  the  law  under  the 
attachment,  and  so  continues  down  to  the  time  when  the  execu- 
tion actually  is,  or  may  be  issued,  still  it  cannot  be  said  to  be 
held  under  the  process  of  execution  until  a  levy  by  virtue  thereof 
be  regularly  made.  This  undoubtedly  must  be  so,  unless  we  say 
that  the  seizure  under  the  attachment  shall  enure  to  the  benefit 
of  the  execution  ;  and  this  we  cannot  say  consistently  with  the 
security  of  the  judgment  creditor,  unless  we  go  further  and  hold 
that  the  bond  shall  also  enure  in  like  manner,  or  if  the  property 
has  heea  taken  into  the  custody  of  the  attaching  officer,  that  he 
may  continue  to  keep  it  until  the  day  of  sale^  although  he  may 
not  be  the  person  to  whom  the  execution  Is  delivered  ;  for  should 
we  say  that  a  levy  under  the  execution  is  not  essential  to  hold 
the  property,  it  need  not  be  removed  or  disturbed  until  the  day 
of  sale,  and  that  might  be  indefinitely  postponed.  The  better  . 
construction,  I  think  is,  that  a  levy  must  be  made  in  the  usual 
way  as  if  no  connexion  existed  between  the  process  of  attach- 
ment and  the  process  of  execution,  and  then  the  responsibilities 
under  each  process  will  be  properly  distributed  both  in  respect  to 
officers  and  sureties.  This  seems  to  be  the  view  of  the  court  of 
Massachusetts  under  the  attachment  law  of  that  state,  which  as 
regards  this  question  is  essentially  like  ours,  9  Jlfo^^.  R.  257;  7 
id.  505;  15  id.  225;  16  id.  296;  4  id.  498;  16  Pick.  556. 

If,  as  I  am  inclined  to  thiid^,  a  levy  be  necessary,  then  it  is 
dear  that  this  action  cannot  be  maintained,  because  a  levy  under 
the  execution  held  by  the  plaintiff  could  not  be  made  beyond  the 
jurisdiction  of  the  justice  who  issued  that  process.    This  condu- 
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sion  is  not  subject  to  the  imputation  that  it  yiolates  the  rule 
which  foibids  a  levy  iqton  property  already  in  the  custody  of 
the  law,  bjecause  the  lien  of  the  attachment  ceases  on  the  issuing 
of  the  execution  and  the  elapsing  of  a  reasonable  time  thereafter 
to  make  a  lerj.     10  Joht^.  R.  131,  and  the  cases  ahove  cited. 

New  trial  denied. 


Atkins  and  wife  tfs.  Kinnait. 
Atkiks  and  wife  and  Tunison  vs.  Bostwick. 
Atkins  and  wife  and  Tunison  vs.  Catwood. 

▲  deed  wh«re a  9ai$  is  had  ander  a  99rrogat$*$  ofdiTf  onUttinf  tout  firih  of  iargi 
fhe  order  of  nle  made  by  Uia  nrrogatey  U  ifioparoHM  at  law  until  eonfinned 
by  Uia  ehancenor ;  it  need  not  be  UUrdUy  realted,  bat  every  tabstantlal  part  of 
itthooldbafetlbrtli. 

Where  meamres  are  anthoriied  by  itatnte  in  derogation  of  the  common  hiw  by 
which  the  title  lo  lend  of  one  is  to  be  diyeeted^  and  transferred  to  another,  every 
recpiiiite  haying  the  semblance  of  benefit  lo  the  former  most  be  strictly  complied 
witti.  * 

So  where  the  interest  of  a  party  is  to  be  aiiected  by  an  order  which  li  required  by 
statwU  to  be  drawn  up  in  a  ip€c{fiidfkm,  the  requirement  must  be  exactly  pur- 
sued, or  the  order  is  void. 

A  nrrofot^s't  ortUr  qf  tafs  of  real  estate  for  the  payment  of  debts^  cannot  ordinarily 
be  impeached  eoUat0raUy  even  for  fraud ;  if  the  surrogate  obtains  Jurisdiction  by 
the  presentment  of  an  aeeonht  of  the  estate  and  debts  of  the  deceased,  liis  adju- 
dication that  the  personal  estate  is  insofllcient  for  the  payment  of  debts,  foUowed 
by  an  order  of  sale,  is  conclusiye  in  any  collateral  proceeding. 

Bach  a4Jiidication  is  examinable  only  on  appeal,  or  by  a  proceeding  in  the  nature  of 
an  appeal. 

H  seemt  that  an  aceowK  qf  dtUs^  slating  neither  the  names  of  the  creditors,  the 
amounts  due  them  seyerally,  nor  the  consideration  of  indebtedness,  would  nmi 
confer  Jurisdiction  upon  the  surrogate  ;  nor,  U  fstmt,  would  foneral  expenses  of 
the  deceased  be  a  proper  Item  of  saeh  aeooant. 

A  ptmaUy  incurred  by  the  deceased  in  a  contiact  made  by  him  while  liying,  is  a 
proper  item  of  such  account,  and  will  be  deemed  due  to  its  whole  amount,  either 
as  equiyalent  to  actual  damages,  or  as  stipulated  damages.] 

The  above  were  actions  of  ejectment^  tried  at  the  Tompkins 
circuit,  before  the  Hon.  Robert  C.  Monell,  one  of  the  circuit 
judges. 
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JanBy  the  neife  of  Atkins,  and  John  L,  Tunison,  were  the  chil- 
dren, heirs  at  law  and  devisees  of  James  Tunison,  who  died 
seised  of  a  tract  of  250  acres  of  land^  situate  in  the  now  county 
of  Tompkins,  and  who  by  his  will,  devised  one-/AtreI  of  the  tract 
to  his  daughter  Jane,  and  the  remainder  to  his  son  John  L.  Tuni** 
son,  and  appointed  Rynear  Covert  his  executor,  who  proved  the 
will,  and  took  upon  himself  the  execution  thereof  in  June,  1807. 
The  will  was  proved  before  the  surrogate  of  Seneca  county, 
within  which  county  the  premises  were  then  situate ;  but  on  the 
erection  of  the  county  of  Tomphms^  they  were  included  within 
the  latter  county.  The  first  above  action  was  commenced  in 
1834,  and  the  others  in  July,  1836,  and  were  brought  for  the 
recovery  of  portions  of  the  above  tract.  The  plaintiffs  prima 
Jucie  showed  a  right  to  recover.  On  the  part  of  the  defendant) 
it  was  shown  that  on  the  12th  Sept.  1809,  the  surrogate  of  the 
county  of  Seneca^  on  the  application  of  the  executor  of  the  will 
of  James  Tunison^  made  an  order  for  the  sale  of  two  portions  of 
the  above  tract  of  fifty  acres  each,  for  the  payment  of  the  debts 
of  the  testator,  and  that  the  same  were  sold  in  pursuance  of  such 
order,  and  conveyed  by  the  executor,  to  one  Philip  Tunison^  and 
the  other  to  John  Caywoody  by  deeds  bearing  date  in  1809  and 
1813  :  under  which  deeds  the  defendants  claimed  title.  It  was 
insisted,  that  notwithstanding  the  proofs  exhibited  by  the  defend* 
ants,  the  plaintiffs  were  entitled  to  recover,  because:  L  The 
domidt  of  James  TWmiwi,  the  testator,  at  the  time  of  his  decease, 
was  in  the  state  of  J^ew- Jersey ^  and  not  in  the  county  of  Seneca 
mthin  this  state^  and  that  consequently  the  surrogate  qf  Seneca 
kad  not  jurisdiction  in  the  matter ;  2.  That  though  it  should  be 
found  that  the  domicil  of  the  testator  was  within  this  state^  that 
yet  the  Surrogate  had  not  jurisdiction,  oo  account  of  the  insuffi- 
ciency of  the  account  and  inventory  presented  to  him  by  the  exe- 
cutory  on  the  application  for  an  order  of  sale :  and  3.  If  it  should 
be  held  that  the  account  and  inventory  were  unexceptionable, 
that  yet  the  defendants  had  failed  to  establish  a  title,  by  reason 
of  the  omission  to  set  forth  at  large  the  surrogate's  order  of  sale 
in  the  deeds  executed  by  the  executor,  in  compliance  with  the 
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requirements  of  the  ttatute  under  whicli  the  proceedings  were 
had.  On  the  vquestion  of  the  dcnUcU  of  the  testator,  the  proof, 
which  was  contedlctory,  was  submitted  by  the  judge  to  the  jury, 
with  instructions  that  if  they  should  find  that  the  domicil  of  the 
testator  at  the  time  of  lis  death  was  within  this  state,  to  find  a 
Terdict  for  the  defendants;  otherwise  for  the  plaintiffs.  The 
jury  found  for  the  defendants,  and  the  plaintifiis  now  a^  for  a 
new  trial.  The  following  is  a  copy  of  the  account  and  inventory 
exhibited  to  the  surrogate  : 

^  A  just  and  true  account  of  the  debts  owing  from  James 
<<  Tuntson  at  the  time  of  his  death ;  and  the  personal  estate  of 
'^  the  said  James  Tunison  : 

"  To  debts  owing  sereral  persons,  together  with  his  funeral  char- 
"  ges  in  the  state  of  New-Jersey, |145  00 

"To  debts  owing  sundry  persons  in  the  county  of 

^'  Seneca,  and  to  expenses  in  proving  a  will, 6  50 

^^To  the  penalty  incurred  in  a  lease  to  Abraham  Long- 
^  con  and  John  Caywood,  of  Ulysses, •...••     600  00 

$651  50 

"  Contra— Cr. 
<<By   amount  of  personal  estate  left  in 

"Ovid, .,... $13  75 

"  By    ditto  ditto  sold  in 

"Jersey, 95  00 

$108  75 

"  Balance  owing  from  said  estate, .•••••..     $542  75" 

The  deed  from  the  executor  to  Philip  TSmison^  the  purchaser 
of  one  of  the  portions  of  60  acres,  after,  reciting  the  seisin  of 
James  Tunison,  the  making  of  his  will,  the  proof  thereof  before 
the  surrogate  of  Seneca^  and  the  assumption  of  its  execution  by 
the  executor,  proceeds  as  follows :  "  And  whereas,  due  proof 
"  hath  been  made  to  the  surrogate,  pursuant  to  the  laws  in  such 
"  case  made  and  provided,  that  the  personal  estate  of  the  said 
**  testator  was  insufficient  to  pay  his  debt!t ;  and  whereas,  as  the 
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^^  said  surrogate  did,  on  the  twelfth  day  of  September,  in  the  year 
^^  of  our  Lord  one  thousand  eight  hundred  nod  nif^j  by  his  order 
^^  under  his  hand  and  the  seal  of  his  said  office,  in  pursuance  of 
^  the  statute  of  the  state  of  New- York,  in  such  case  made  and 
^^  provided,  authorize,  empower  and  direct  the  said  Rynear  (the 
^^  executor  meaning)  to  sell  and  convey  the  above  described  fifty 
^^  acres  (the  same  haying  been  before  particularly  described)  of 
^Uand,  being  part  of  lot  number  sixty«dght,  in  the  town  of 
^^  Ulysses  aforesaid,  and  a  deed  of  conveyance  to  be  executed 
^^  therefor.  Now  Therefoiuc,  This  Indsntuiie  WitnessICth, 
^^  that  the  said  Rynear  Covert,  by  virtue  of  the  said  last  will  and 
^^  testament,  and  in  pursuance  of  the  order  of  the  said  surrogate, 
^^  and  in  consideration  of  the  sum  of  one  hundred  and  seventy-five 
^^  dollars  to  him  in  hand  well  and  truly  paid,  the  receipt  whereof 
^^  is  hereby  confessed  and  acknowledged,  hath  granted,"  &c*,  pro- 
ceeding in  the  usual  form  of  a  conveyance  of  real  estate,  down 
to  the  habendum  clause,  which  is  in  these  words :  ^^  To  have  and 
^^  to  hold,  all  and  singular  the  said .  fiity  aores  of  land,  &c.  unto 
^^  the  said  Philip  Tunison,  &c.,  as  fully,  freely  and  absolutely  ai^ 
^^  he  the  said  Rynear  Covert,  executor  as  aforesaid,  might,  coi4d 
^^  or  ought  to  do  by  virtue  of  the  said  last  will  and  testament,  and 
^^  in  pursuance  of  the  authority  vested  in  him  for  that  purpose  by 
^*  the  said  surrogate."  The  deed  to  Caywood  was  more  imperfect 
than  the  one  just  recited,  in  respect  to  setting  forth  the  order  of 
the  surrogate.  The  surrogate's  order  of  sale  states  the  presenting 
of  the  petition  by  the  executor,  and  sets  forth  the  substance  of 
it,  viz :  that  the  personal  estate  of  the  testator  was  insufficient 
for  the  payment  of  his  debts,  and  praying  the  aid  of  the 
surrogate  in  the  premises.  The  surrogate  then  proceeds  by  sta- 
ting Uxat  he  thereupon  made  an  order  for  all  persons  interested 
to  show  cause,  &c. :  that  the  same  was  duly  published,  and  that 
on  the  day  appointed,  he  proceeded  to  hear  and  examine  the 
proofs  and  allegations  of  the  executor,  and  upon  due  proof  and 
examination,  found  and  adjudged  that  the  personal  estate  of  the 
testator  was  insufficient  for  the  payment  of  his  debts,  and  that 
the  executor  had  applied  such  parts  of  the  personal  property  as 
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had  come  to  his  knowledge,  towards  the  payment  of  the  debts  of 
the  testator,  and  that-  there  yet  remained  due  and  unpaid  the  sum 
of  $500,  and  the  necessary  costs  and  charges  attending  the  appli- 
cation to  him  the  surrogate,  and  he  thereupon  orders  and  deter- 
mines that  two  parcels  of  land  of  fifty  acres  each,  (particularly 
describing  them)  be  sold,  and  that  a  deed  of  conveyance  be  exe- 
cuted therefor  by  the  executor.  Besides  the  questions  as  to  the 
jurisdiction  of  the  surrogate,  and  the  setting  forth  of  the  order  of 
sale  in  the  deed  of  the  executor,  other  questions  were  raised  on 
the  trial  and  discussed  at  the  bar,  on  the  motiomof  a  new  trial, 
which  are  not  here  noticed. 

^,  GibbSy  for  the  plaintiffs. 

Ben  Johnson^  for  the  defendants. 

By  the  Court,  Cowen,  J.  After  disposing  of  some  minor 
questions,  the  judge  proceeded  as  follows  : 

Thus  these  verdicts  are  brought  to  depend  exclusively  on  the 
form  of  the  proceedings  before  the  surrogate,  and  the  deeds  from 
the  executor.  If  these  were,  on  their  face  valid,  as  being  a 
compliance  with  the  statute,  1  R.  L.  of  1801,  p.  223,  4^  §  20 
and  21,  the  title  of  all  the  defendants  was  perfect,  under  the 
finding  of  the  jury  upon  the  question  of  domicil.  If  not,  the 
plaintiffs  are  entitled  to  recover,  unless  there  be  other  impedi- 
ments which  can  have  no  operation  in  disposing  of  these  cases. 

By  §  20  of  the  statutes  above  referred  to,  the  executor  was 
bound  to  make  a  just  and  true  account  of  the  personal  estate 
and  debts,  as  far  as  he  could  discover  the  same,  and  deliver  it 
with  a  proper  petition,  to  the  surrogate,  who  might,  on  due 
inquiry,  order  a  sale  of  real  estate,  if  he  should  find  the  personal 
estate  insufficient  to  pay  the  debts.  It  was  mentioned  in  argu- 
ment that  the  account,  when  presented,  was  not  gwom  to  by  the 
executor ;  but  no  such  objection  being  made  on  the  trial,  it 
cannot  be  entertained  here. 

It  is  clear  that  we  cannot,  in  this  collateral  proceeding,  inquire 
whetiher,  in  fact,  there  were  any  debts  due  over  and  above  the 
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personal  estate.  The  petition  and  account  of  the  debts  and 
estate  were  the  papers  to  confer  jurisriictioa  und^  the  statute ; 
Ford  y.  Walsworthy  15  Wendell^  449  \  and  if  they  were  sufficient,' 
as  showing  a  balance  against  the  estate  in  proper  form,  the  adju- 
dication of  the  surrogate  tb^t  a  balance  was  due,  followed  by 
his  order  of  sale^  must  be  received  as  conclusive.  Jackson^  ex 
dem,  Jenkins^  v.  Rohu^onj  4  Wenddl^  436.  Such  a  proceeding 
cannot,  ordinarily,  be  impeached,  in  a  collateral  proceeding,  even 
for  fraud,  where  all  persons  interested  are  properly  made  parties 
according  to  the  statute.  The  doctrine  is  quite  familiar  in  examin- 
ing the  proceedings  of  all  courts.  Per  Sergeant  J.  in  Winner^s 
appeal,  1  IVhart.  R.  105,  106.  MFadden  v.  Geddw,  17  Serg. 
fy  Rawle,  336,  and  cases  there  cited.  The  difference  lies  between 
a  want  of  jurisdiction  and  error.  In  the  former  case,  the  whole 
is/oram  non  judice  and  void  :  in  the  latter,  the  proceeding  can 
not  be  impugned  in  a  collateral  action,  even  though  it  be  erro- 
neous on  its  face,  Jackson^  ex  dem,  JiPFail,  v.  Crawfords,  12 
Wendell  J  533 ;  and  even  though  it  relate  to  a  fact  which  in  a 
former  stage  of  the  proceeding  might  have  been  essential  to 
confer  jurisdiction.  Per  ShaWj  C.  J.  in  Betts  v.  Bagley^  12 
Pick,  582.  It  is  examinable  only  on  a  direct  proceeding,  as  by 
an  appeal,  or  a  proceeding  in  nature  of  an  appeal ;  and  where 
there  is  no  remedy  of  that  kind,  it  concludes  forever. 

The  whole  case  is  then  narrowed  down  to  two  of  the  points 
made  by  the  plaintiffs'  counsel:  1.  Whether  the  account  of 
debts  and  personal  property  filed  with  the  surrogate  were  suffi- 
cient to  give  him  jurisdiction,  and  2.  Whether  the  deed,  in 
omitting  to  state  his  order  at  large,  is  therefore  void. 

The  first  objection  was  levelled  particularly  against  the  account 
of  debts  due  from  the  estate.  In  all  three  of  the  causes,  it  was 
said,  neither  person  nor  amount,  nor  consideration  are  mentioned 
as  to  some  of  the  debts,  and  in  the  action  against  Caywood,  it 
was  added,  what  in  fact  is  equally  applicable  lo  all  of  them, 
that  some  of  the  debts  arose  after  the  testator's  death.  The 
statute  1  R.  L.  of  1801,  323,  §  20,  should  doubtless  ^be  so 
construed  as  to  facilitate  the  detection  of  fraud  in  simulating 
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debtS)  thuft  wrongfully  disinheriting  heirs  or  divesting  the  claims 
of  devisees*  Ja  that  view,  it  may  be  too  strong  to  say  that  a 
lumping  of  the  debts  throughout,  as  is  done  here  in  respect  to 
part,  would  be  a  compliance  with  the  act.  It  would  not  much 
resemble  an  account  in  any  sense  of  the  word.  But  it  is  not 
necessary  to  say  definitively,  whether  that  would  be  a  fatal 
defect,  nor  whether  funeral  expenses  are  a  debt  of  the  testator 
within  the  meaning  of  tiie  act ;  for  there  can  be  no  doubt  that 
the  account  of  the  debt  of  $500  stated  to  have  been  due  to 
Longcon  &  Cay  wood  of  Ulysses,  by  way  of  penalty  in  a  lease, 
was  sufficiently  specific.  This  it  is  said  must  of  necessity  be 
more  than  the  real  debt,  because  it  is  stated  as  a  penalty.  That 
b  not  so.  We  ought  to  intend  rather  that  the  damages  for  the 
breach  equalled  the  penalty,  or  that  this  was  in  the  nature  of 
liquidated  damages.  Again,  if  the  whole  penalty  were  wrong- 
fully allowed,  the  objection  does  not  relate  to  jurisdiction. 
The  court  having  pqwer  to  award  that  any  balance  was  due 
from  the  estate,  excess  was  error  only,  and  must  here,  notwith- 
standing, be  taken  for  the  true  sum.  That  item  will,  of  itself, 
sustain  the  proceedings,  even  if  we  reject  all  the  others  as 
nullities. 

2.  In  respect  to  the  form  of  the  deed;  the  statute,  1  R.  L, 
iy  Kent  ^  Radcliff^  1801,  p.  324,  ^  21,  requires  that  the  sale 
shall  be  made  and  conveyances  for  the  same  executed  by  the 
executors,  &c.,  applying  for  the  order ;  ^^  and  the  conveyances 
for  the  same  shall  set  forth  euch  order  at  large;  and  shall  be 
valid,  &c.,  against  the  heirs  and  devisees  of  such  testator  or  in- 
testate, and  all  claiming  by,  from  or  under  them." 

In  strict  prudence,  even  at  common  law,  and  independent 
of  any  statutoiy  injunction,  such  a  deed  should  recite  the  autho- 
rity under  which  the  executor  acted  \  for,  though  such  a  recital 
would  not,  as  against  persons  other  than  the  grantor  or  those 
claiming  under  him,  be  evidence  of  the  order ^  it  would,  even  in 
respect  to  strangers,  be  proof  to  connect  the  grantor  with  the 
order,  ab  a  cotemporaneous  declaration  that  the  agent  was  acting 
as  such,  and  not  in  his  own  right.    The  omission  of  such  *a  re- 
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dtal  would  put  the  party  claiming  under  the  deed,  to  show  the 
fact  by  proof  aHunie^  as  he  must  tn  all  cases  against  the  heir 
or  devisee  prove  the  original  order*  Probably  there  would  not, 
in  general,  be  much  difficulty  in  iestabltshing  the  connexion  which 
would  be  intended,  on  its  appearing  that  the  grantor  had  no 
pretence  of  title  in  his  own  right,  for  the  law  refers  the  inten- 
tion to  the  lawful,  rather  than  the  wrongful  capacity.  Per  Holtj 
C.  J.  in  Parker  v.  Kett,  1  Salk.  95,  and  1  Ird.  JRoym.  658.  Yet 
all  this,  is  mainly  for  the  benefit  of  the  grantee.  What  advan- 
tage the  heir  or  devisee  or  creditors  can  derive  from  the  recital 
in  a  deed  which  is  to  go  into  the  hands  of  an  adverse  claimant, 
the  recital  too  of  an  order  which  is  matter  of  record,  it  is  per^ 
haps  difficult  to  conceive.  The  deeds  refer  to  the  order,  and 
one  of  them  mentions  its  date  in  such  a  way,  that  any  one  can 
find  it  in  all  its  relations  and  dependencies  at  the  fountain  head  ; 
and  if  we  could  feel  ourselves  warranted  in  the  belief  that  no 
benefit  whatever  was  intended  by  the  recital  to  any  except  the 
grantee  and  those  claiming  under  him,  I,  for  one,  sbould  then 
have  no  difficulty  in  saying,  that  it  is  not  for  the  plaintiffs  to 
raise  the  objection .  QuUibet  potest  renunciare  juri  pro  se  intro- 
ducto.    2  Inst.  183. 

But  the  matter  has  not  been  thus  regarded  by  the  legislature. 
It  is  true,  as  was  said  on  the  argument,  that  there  is  no  express 
adjudication  in  this  court,  declaring  the  want  of  such  a  recital 
fatal  to  the  conveyance.  The  farthest  we  have  gone  is  in  Rea 
V.  M^Eachren^  13  Wendell^  465,  which  avoids  it  for  actual  want 
of  the  snrrogati's  order  of  confirmation.  A  late  statute  has, 
iiowever,  gone  farther,  2  R.  S.  2d  ed.  48,  ^61  ^o  65  inclusive. 
These  sections  provide  that  when  the  conveyance  omits  to  set 
forth  at  large  the  order  of  the  surrogate,  either  in  case  of  a  past 
or  future  sale,  the  chancellor  shall  make  such  order  confirming 
the  sale  and  conveyance  as  he  shall  deem  equitable,  on  its  ap- 
pearance to  him  that  the  sale  was  made  fairly  and  in  good  failh. 
The  omission  is  put  on  the  same  footing  in  point  of  materiality, 
as  if^  on  a  sale  under  a  previous  statute,  now  repealed,  some 
discreet  person  had  not  concurred  in  the  conveyance  with  the 
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personal  representatiye.     The  statutes,  .bearing  upon  this  ques- 
tion are  cited,  and  their  material  provisions  noticed,  by  Suther- 
land, J.  in  Rea  v.  M^Eachron*     I  collect  from  them,  that  the 
legislature  r^ard  the  recital  in  question  as  beneficial  to  the  heirs 
devisees  or  creditors ;  as  meaning  that  its  omission  shall  not  be 
overlooked  in  a  court  of  law ;  nor  the  nonreciting  conveyance 
be  xnade  available  except  on  investigation  and  an  order  of  confir- 
mation by  the  court  of  chancery.     This  is  certainly  right,  if 
there  could  be  made  out  a  probable  benefit  in  the  recital,  under 
any  supposable   circumstances,  to  heirs,  devisees  or  creditors. 
Doubtless  the  legislature  must  have  proceeded  on  this  idea ; 
and,  if  so,  it  is  not  for  us  to  deny  that  they  were  correct.     At 
any  &te,  by  pronouncing  the  conveyance  good,  without  the 
requisite  being  supplied  by  the  chancellor,  we  should  supersede 
his  jurisdiction ;  and  in  that  respect,  at  least,  our  decision  would 
coniKct  with  the  statutory  provisions*     jS^ee  Ex  parte  Hemiup^ 
2  P^ige,  316.    3  id*  305.     Where  certain  steps  are  authorised 
by  ^tute  in  derogation  of  the  common  law,  by  which  the  title 
of  ooe  is  to  be  divested  and  transferred  to  another^  every  requi- 
site baling  the  semblance  of  benefit  to  the  former  nxust  be  strictly 
complied  with.     This  is  abundantly  exemplified  in  the  cases 
upoii  sales  for  United  States  direct  taxes.     Jackgan^  ex  dem. 
Cook  V.  Shepard^  7  Cowen,  88,  and  cases  there  died.    So  where 
the  interest  of  another  is  to  be  affected  by  an  order  which  a' 
statute  says  sball  be  drawn  up  in  certain  words,  giving  the  form 
in  a  schedule,  this  must  be  exactly  pursued,  or  the  order  is  void 
Damson  v.  Gill,  1  East^  64.     The  case  cited  was  of  a  proceed- 
ing by  justices,  to  stop  an  old  foot  way  and  substitute  a  new 
one.  the  statute  under  which  they  acted  requiring  ^^  that  the 
forms  of  proceedings  set  forth  in  the  schedule  annexed,  shall  be 
used  on  all  occasions,  with  such  additions  or  variations  only  as 
mav  be  necessary  to  adapt  them  to  the  particular  exigencies  of 
the  case.''    Lord  Eenyon,  C.  J.,  observed,  ^^  I  cannot  therefore 
say  that  these  words  are  merely  directory.     Power  is  given  to 
the  magistrate  to  take  away,  on  certain  conditions,  a  right  which 
the  public  before  enjoyed  ;  and  this  is  tp  be  done  in  a  certain 
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prescribed  form,  with  such  additions  and  variations  only  as  the 
locality  of  the  description  inay  require.  Now  here  there  is  a 
material  yarience  in  the  order  from  the  form  prescribed  ;  for  it 
does  not  set  forth  the  length  and  breadth  of  the  new  path  set 
out  in  lieu  of  the  old  one.'^  The  court,  therefore,  held  the  order 
Toid  ;  and  so  the  public  still  entitled  to  the  use  of  the  old  path 
through  the  plainlSlf' a  land.  Jind  see  Plowd.  Cimm,  206;  1 
KenPs  Comm.  466,  3d  ed.,  note  d.  It  is  said  in  Plowderiy 
*^  &very  statute  that  limits  a  thbg  to  be  done  in  a  particular 
form,  although  it  be  done  in  the  affirmative,  includes  in  itself  a 
negative,  nriz.  that  it  shall  not  be  done  otherwise."  And  this  is 
clearljr  so  of  all  statutes  which  in  affirmative  words  appoint  or 
limit  an  order  or  form  in  things  which  were  not  known  to  the 
common  law!.  Plawd.  Comm.  113.  In  the  case  at  bar,  a  title 
was  to  be  divested  and  transferred  to  another,  in  a  new  form,  and 
under  a  naked  power  conferred  by  statute.  After  providing  for 
the  surrogate's  order  of  sale,  1  R.  L.  of  1801,  323,  4,  ^  20,  the 
next  section  says  the  conveyance  shall  set  forth  his  order  ui 
large.  That  certainly  was  not  done  within  the  meaning  of  the 
statute,  either  in  the  deed  to  Philip  Tunison  or  Caywood.  The 
order  recited  all  the  previous  proceedings :  the  account  and  pe- 
tition for  sale  by  the  executor,  naming  him,  the  order  to  shew 
cause,  its  publication,  the  hearing  of  the  proofs,  the  adjudication 
that  the  esUte  was  in  debt  and  its  personal  assets  insufficient 
having  been  all  applied';  and  a  balance  of  600  dollars  lieside 
costs  yet  remaining  due.  The  order  theh  directs  the  sale,  deiin- 
ing  the  two  parcels  of  50  acres  each  to  be  taken  from  the  260 
acres.  The  'deed  to  Philip  Tunison  comes  nearest  a  recital  of 
this  final  order,-  and  that  is  simply  that  the  surrogate  had  by  his 
order  of  such  a  date  directed  such  a  parcel  of  60  acres  to  be 
sold,  describing^it  as  in  the  order.  The  deed  to  Caywood  does 
not  everi  refer  to  the  date,  nor  recite  the  description.  The  best 
is  a  recital  of  the  order  but  in  part.  The  adjudication  showing 
the  amount  due  after  the  exhaustion  of  the  personal  assets,  was 
important  information  both  to  the  devisees  and  to  creditoiv. 
It  was  in  fact  a  part  of  the  same  order,  indicating  the  amount 
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of  m<mey  to  be  raised  hj  the  sale ;  aad  why  was  not  that  mate- 
rial as  weH  at  the  mere  description  of  the  land  1  tjie  recital 
of  the  previous  proceedings  was  also  Tery  well ;  and  in  practice, 
we  believe,  ostally  makes  a  part  of  the  order  of  sale.  The 
statute  demanding  the  order  at  large,  we  cannot  say  it  is  com- 
plied with  80  long  as  the  deed  omits  to  recite  the  whole  as  it 
stands  upon  record.  We  do  not  say  it  should  be  literally 
recited ;  bat  it  is  impossible  to  say  that  a  document  is  set  forth 
at  large  unless  ev«ry  part  is  substantially  presented.  That  we 
think  is  the  least  that  the  statute  calls  for.  The  conveyances 
from  the  executor  were,  therefore,  Toid,  and  must  continue  so 
uakss  they  shall  be  rectified  on  a  proper  application  to  the  chan- 
ceUor.  --  , 

Upon  the  gronnd  of  the  defective  recital  alone,  new  trials  are 
granted  in  all  three  of  the  causes. 


Wnu  ft  Spkimg  vm.  EtAna  and  others. 


A  r49a9§  cxemitea  by  an  sttorney  Id  bU  own  uam9,  and  mtitlntU  nam*  of  Mt  prim- 
dtpol  \gf  IubhKm  AlCORiflgry  is  not  obligatory  iq>on  fho  prineipal;  and  porolproof 
li  inadminiblo  to  fbo«r  an  adoption  of  ttie  ac^  by  tba  principal  reoaiTinf  Iba 
iOfittderatiofi  of  the  releaae. 

M  9Umt,  howerer,  Shit  though  tb^  aeeeptanoo  of  the  eonsideration  by  the^rineipat 
■lajfliotbo  abown  to  giTe  Talidit|r  to  tlioreleaaOf  yet  that  eyidenee  of  the  receipt 
of  the  money  is  admiaaibie  to  abow  payment  In  whoU  or  in  pari  of  the  demand  of 
the  principal. 

AJaiongh  one  pertaer  cannot  Wnd  bit  edpwtner  by  moI,  where  (be  effect  of  the 
ieatnment  thna  exeeotad  la  to  dhorga  the  finny  yet  it  ia  competent  to  him,  by  $m 
instmment  wnder  italf  to  authorize  a  third  peraon  to  discharge  %debt  due  to  tho 
firln. 

JUl  the  yartneiB  of  a  Ann  aM  bound  l>y  a  note  made  by  one  of  the,  ptrtnera  ia  the ' 
name  of  the  firm /or  M#  iiidMdual  bomifit,  eren  though  it  be  frauduioiUl/y  pnt  into 
circulation  as  it  respec^himaelf,  if  the  note  beibre  maturity  comes  into  the  hands 
of  a  ^oanfidt  holder, 

Tiiis  was  an  action  of  assumpsit ^  tried  at  the  New- York  circuit 
in  May,  1837,  before  the  Hen.  Ogden  Edwards,  one  of  the 
circuit  judges. 

The  plaintiffs  are  endorsees  of  a  promissory  note  for  $3,000, 
made  by  the  defendants  to  Samuel  S.  Hill,  dated  27th  July,  1836, 
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payable  twelve  months  after  date.  The  defendants  were  partnen 
in  trade,  and  the  note  was  signed  in  the  partnership  name,  '^  Thomas 
Evans  &  Sons,"  by  TTiomas  EvanSy  the  senior  partner.  The  de- 
fence set  up  was  the  following:  On  the  11th  December,  1835,  th^ 
plaintiffs  united  with  several  others,  merchants  of  the  city  of 
New*  York,  in  excuting  a  power  of  attorney  to  Charles  B.  Granots 
and  Henry  M.  Mead,  authorizing  them  to  demand  and  receive 
from  Hill  J  the  endorser  of  the  note  in  question,  all  sum  and 
sums  of  money  dae,  owing  and  payable  to  them,  and,  on  receipt 
of  the  same,  to  execute  acquittances  and  discharges.  This  poWer 
of  attorney  was  executed  by  Marcus  Springy  one  of  the  plaintiffs, 
by  aflSxing  thereto  his  own  name  and  the  name  of  his  firm,  thus: 
'^Marcus  Spring  for  Wells  &  Spring,"  and  adding  to  the  sig- 
nature a  seed.  Tins  power  of  attorney  was  received  in  evidence, 
though  objected  to  by  the  plaintiffs'  counsel.  The  defendants 
next  offered  in  evidence  an  instrument  in  writing,  executed  by 
Grannis  &  Mead,  bearing  date  12th  December,  1835,  whereby 
they  acknowledge  to  have  received  of  Hilly  the  endorser  of  the 
above  note,  $9,000  in  money  ;  in  consideration  of  which,  they 
promise  to  surrender  to  Hill,  without  delay,  such  notes  as  had 
been  given  to  him  by  different  individuals  for  kis  act^munodaticnj 
and  which  had  been  endorsed  by  him,  in  lieu  of  which,  they 
stated  they  had  received  his  individual  notes  ;  also,  they  promised 
to  discontinue  all  suits  upon  such  notes,  and  to  refrain  from 
causing  any  costs  to  be  made  on  the  same.  They  also  stated 
that  they  were  to  receive,  whenever  they  should  require  thesanuy 
ail  transfers  of  real  estate  made  by  Hilly  and  particularly  atrans- 
fer  made  to*H.  Mather,  ^^  for  the  payment  of  the  respective 
notes."  Thi^  instrument  was  executed  thus:  ^'  Cha^s  B.  Grannis, 
L.  8.  Henry  M.  Mead,  l.  s."  Its  admission  in  evidence  was  objec- 
ted to,  and  rejected  by  the  judge.  The  defendants  also  offered  in 
evidence  the  transfer  to  Mather,,  referred  to  in  the  instrument  exe- 
cuted by  Grannis  &  Mead.  It  was  a  deed  in  trusty  executed  by  Hill 
to  Henry  Mather y  bearing  date  24th  October,  1835,  conveying  sun- 
dry parcels  bf  land,  and  was  accompanied  by  a  declaration  of 
trusty  executed  bv  Hill  and  Mather y  specifying  the  objects  of  the 
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conveyance  ;  which  were^  that  Mather  should  offer  certain  par- 
cels of  the  property  to  certain  specified  creditors  in  payment  o 
their  demands ;  and  on  their  refusal  to  accept  the  same  to  sell 
or  mortgage  the  property,  9nd  appropriate  the  proceeds  to  the 
payment  of  the  debts.  Among  others,  certain  parcels  of  the 
property  were  appropriated  to  the  payment  of  the  note  o/ $3,000 
of  Thomas  Evans  4r  Sons,  The  defendant,  in  connection  with 
those  instruments,  offered  to  prove  by  parolj  that  the  deed  from 
Hill  to  Mather  w§s  the  transfer  referred  to  in  the  instrument 
executed  by  Orannis  &  Mead  ;  that  the  note  in  controversy  was 
an  aecommodation  note^  given  by  the  defendants  to  Hill  without 
consideration,  and  was  the  identical  note  specified  in  the  declaration 
of  trust ;  and  that  Mather  had  always  been  ready  and  willing  to 
execute  to  Gracnis  &  Mead  a  conveyance  of  the  real  estate  spe- 
cified  in  the  deed  of  trust,  but  had  never  been  requested  so  to 
do :.  all  which  evidence  was  objected  to  by  the  plaintiffs,  and 
rejected  by  the  judge.  The  defendants  Airther  offered  to  prove 
that  the  instrument  executed  by  Grannis  &  Mead  was  executed 
under  and  in  pursuance  of  the  power  of  attorney  given  to  them, 
and  that  the  plaintiffs  received  their  proportion  of  the  $9,000 
specified  in  the  instrument :  which  evidence  was  objected  to  by 
the  plaintiffs'  counsel,  so  far  as  the  same  tended  to  prove  that 
the  instrument  executed  by  Grannis  &  Mead  was  ohfigatory  upon 
the  plaintiffs  as  a  release.  The  objection  was  sustained,  and  the 
evidence  rejected;  the  judge,  however,  ruled  that  if  the  defendants 
desired  to  pro  re  the  payment  of  any  money  to  the  plaintiffs  as 
a  credit  or  partial  payment,  or  that  the  plaintiffs  had  received 
a  conveyance  of  landy  or  any  other  thing,  they  w^re  at  liberty 
to  do  so  ;  and  timt,  fox  that  purpose,  but  not  for  the  purpose 
with  which  it  was  offered  by  the  defendants,  the  deed  to  Mather 
and  the  declaration  of  trust  were  admissible  in  evidence.  Under 
which  decision,  however,  no  evidence  was  given  by  the  defend- 
ants. The  defendants  finally  offered  to  prove  that  the  note  in 
question  was  made  by  Thomas  Evans^  one  of  the  partners  of  the 
firm  of  TJufmas  Evans  If  Sons^  in*  the  name  of  the  firm,/br  his 
individuai  benefit  ;  that  it  was  madeini/«»A;,  as  it  respected  the 
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amount,  and  placed  in  the  hands  of  SU  for  the  purpoM  d 
horrowing  monej  thereon,  for  the  indiTidual  beneit  of  Thomas 
Boansj  and  that  Hill  had  no  authority  to  fill  the  blank,  or  issue 
the  note  for  any  other  purpose ;  and  that,  in  yiolation  of  the 
trust  confided  in  him,  he  passed  the  note  to  the  plaintillii  for 
goods  purchased  of  them  for  his  own  hsnefit^  without  the  know* 
ledge,  consent  or  approbation  of  the  defendants,  or  dther  of 
thsm  ;  the  defendants  conceded  that  the  plaintiffs  received  the 
note  from  Hill,  before  its  maturity,  for  gooda  sold  by  them  to 
Hill,  and  that  they  were  holders  for  ralue  :  which  cTidence  was 
objected  to  by  the  plaintifis,  and  rejected  by  the  judge.  The 
counsel  for  the  defendants  insisted  upon  the  state  of  facts  lastly 
offered  to  be  proved,  1.  That  the  note  never  had  a  legal  inception 
or  existence ;  and  2.  That  at  all  events,  the  plaintiffs  could  not 
recover  without  proving  that  all  the  defendants  had  assented  to  the 
making  of  the  note  in  the  name  of  thefirm^  or  that  it  was  made 
for  the  benefit  of  the  firm,  and  within  the  scope  of  the  partner* 
ship  business.  The  jury,  under  the  direction  of  the  judge,  wha 
charged  them  that  the  plaintiflfs  iPere  entitled  to  recover^  found  a 
verdict  for  the  plaintiffs,  for  the  amount  of  the  note  and  interest.  . 
The  defendants  having  excepted  to  all  thedecbions  of  the  judge, 
except  the  first,  and  to  the  charge  given  to  the  jury,  now  moved 
for  a  new  trial. 

/•  A.  Collier y  for  defendants. 

J.  S.  Bosworthj  for  plaintiffs. 

By  the  court^  Cowsir,  J.  The  points  made  on  the  argument 
in  fiivor  of  a  new  trial,  consist  of  three  :  firstj  That  the  proof 
proposed  was  proper  to  make  out  a  partial  payment,  with  an 
accord  and  satisfaction  for  the  residue  of  the  debt  due  from  Hill, 
the  endorser  of  the  note  ;  or,  in  other  words,  a  composition  and 
disdbfiirge  of  Hill,  for  whose  accommodation  the  defendants  made 
the  note ;  secondly^  That  Thomas  Eoans^  one  of  the  defendants' 
firm,  without  the  knowledge  or  assent  of  his  copartners,  drew 
the  note*  in  blanks  to  bonrow  money  en  his  own  indi^ual 
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account ;.a&d  that  Hill|  without  authority,  perverted  it  to  the 
purpose  of  purchasing  goods  of  the  plaintiffs  for  himself.  Each 
of  these  grounds  aim  at  a  total  bar  to  the  action.  A  third  point 
insists  that  the  evidence  offered  and  rejected,  or  some  part  of  it^ 
was  at  least  admissable  to  show  payment  of  the  note  for  so  much 
of  the  9,000  dollars  received  by  the  plaintiffs'  attorneys  as  was 
applicable  to  the  note  in  question* 

The  difficulty  of  maintaining  the  first  ground  of  defence,  lies 
in  the  form  which  Grannis  and  Mead,  the  plainti^s'  attorneys, 
adopted  for  effecting  the  composition.  It  is  added,  also,  by  the 
plaintiffs'  counsel,  that  Spring  alone  could  not  seal  the  power 
of  attorney  for  himself  and  WdU^  so  as  to  mak^  it  binding  on 
both  ;  that  his  act  is  within  the  principle  which  forbids  one 
partner  to  bind  another  by  seaL  That,  however,  is  only  w,here 
the  firm  u  sought  to  be  charged  ;  not  where  the  object  is  to 
discharge  a  debt  due  to  it  One  of  two  joint  creditors  or  j^art* 
ners  may  release  for  both ;  each  in  this  respect  having  an  interest 
with  a  power  which  has  been  likened  to  that  of  a  co-executor. 
Piereon  v.  Hooker^  3  Johns.  JR.  68.  McBride  v.  Hagatij  1 
Wendell^  326,  334.  As  each  may,f  in  respect  to  his  interest  and 
power  over  the  debt,  giv€  a  release  personally,  there  cannot  be 
a  doubt  that  he  may  delegate  this  power  by  seal  to  another. 
The  judge,  therefore,  properly  received  the  power  of  attorney 
in  evidence,  under  the  proposition  to  follow  it  up  with  a  release 
or  composition  under  it.  The  acts  of  the  attorneys,  however, 
were  utterly  inefficient.  The  instrument  of  December  12th, 
1836,  which,  in  the  name  of  the  plaintiffs,  would  have  itself 
been  a  complete  release,  does  not  even  allude  to  them.  The 
clauses  of  reeeipt,  composition  and  covenant,  with  the  signa^ 
tures  and 'Seals  which  it  contains,  are  in  the  nflme  of  Grannis 
and  Mead,  without  calling  themselves  attorneys.  Taking  the 
intended  release  by  itself,  therefore,  it  is  merely  void  in  respeet 
to  the  plaintiffs  within  all  the  cases.  The  form  in  which  attor* 
neys  must  execute  this  kind  of  power,  was  very  clearly  pointed 
out  as  long  ago  as  Combes^  co^e,  9  Rep.  76,  77.     The  rule  there 

laid  down  is,  ^^  that  when  any  one  ha3  authority  as  attorney  to 
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do  any  act,  he  ought  to  do  it  in  his  name  who  gives  the  autho- 
rity  ;  for  he  appoints  the  attorney  to  be  in  his  place,  and  to  rep- 
resent his  person  ;  and,  therefore,  the  attorney  cannot  do  it  in  his 
own  n<:me,  nor  as  his  proper  act,  but  in  the  name  and  as  the  act 
of  him  who  gave  the  authority."    The  case  allows  some  little 
latitude  for  acts  in  pais^  as  where  the  attorney  is  to  surrender  or 
deliver  seisin.    He  may  then  say^  ^^  I,  as  attorney,  do  the  act." 
"  But,''  adds  the  case,  "  if  attorneys  have  power  by  writing  to 
make  leases  by  indenture,  for   years,  &c.  they  cannot  make 
indentures  in  their  own  names,  but  in  the  name  of  hin}  who  gives 
them  warrant."    The  only  exception  there  meiitioned  is,  of  a 
power  given  by  will,  which  must  of  necessity  be  executed  in 
the  name  of  the  attorney,  because  the  principal  is  dead.     This 
case  was  much  considered  in  Elwell  v.  Shaw^  16  Mass.  R.  42, 
and  applied  with  a  rigor  far  beyond  what  is  necessary  to  shew 
the  refease  in  question  a  nullity.     Jonathan  Elwell,  the  demand- 
ant, executed  a  power  of  attorney  to  Joshua  Elwellj  to  convey 
the  premises  in  question.     The  latter  conveyed  by  deed,  reciting 
tlie  power ;  and  proceeded :  ^^  Ij  the  said  Joshua,  by  virtue  of 
the  power  aforesaid,  in  conirtderation,  &c.  do  hereby  bargain, 
&c.  and  convey  to  J.  S.,  &c."  signed  ^^  Joshua  Elwell.    (L.  S.)" 
The  dee:I  was  holden  void.     1  Greenl.  R.  339,  S.  C.    The  rule 
has  been  applied  to  various  written  contracts,  both  executory 
and  executed,  sealed  and  unsealed ;  and  as  to  bills  of  exchange 
and  promissory  notes,  1%omas  v.  Bishopj  2  Str.  955  ;  Hmy  v. 
iye,  15  East  J  T ;  Stackpole  v.  Arnold^  11  Mass.  R.  27 ;  Pentz 
V.  Stanton^  10  Wendell y  271^  and  the  cases  there  cited  by  Suthr 
erlandj  J. ;  Thatcher  v.  Dinsmore^  5  Jlfo^^.  R.  299 ;  Fhrster  v. 
Fuller^  6  id.  58 ;  Bufum  v.  Chadwickj  Sid.  103 ;  and  other 
simple  contracts,  Arfridson  v.  Ladd^  12  Jlfo^^.  R.  173 ;  and  a 
sealed  bill  of  sale  of  a  personal  chattel,    Welsh  r.  Parish^  I 
BilPs  Law  R.  155.     In  the  last  case,  th^  bill  of  sale  ran  thus  : 
"I,  Wm.  Usher,  jr.,  attorney  in  fact  of  Patrick  Usher,  owner 
of  the  brig  Junietta,  &c.  grant,  bargain  and  sell,  &c."     Signed 
«  Wm.  Usher,  jr.,  attorney  for  Patrick  Usher.''     (L.  S.)     The  , 
deed  was  held  void  after  very  full  consideration.    Mr.  Justice 
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Johnson  cites  and  adopts  some  very  pertinent  remarks  relative 
to  the  execution  of  leases  by  attorney ^  made  in  Bacon?s  Mridg- 
mentj  Leases  and  Terms  for  years^  (/.)  pi.  10.  These  are  to  the 
effect  that  an  attorney  having  no  interest  in  the  land,  even  his 
adding,  "  iy  virtue  of  the  letter  of  attorney^  will  not  help  a 
lease  which  is  made  in  his  own  name ;  for,  as  he  derived  no 
interest  from  the  letter  of  attorney,  he  can  convey  none.  And 
though  an  act  in  paisy  done  in  that  form  may  be  good,  yet,  as  in 
leasing,  the  deed  alone  conveys  the  interest,  and  is  the  very 
essence  of  the  lease,  it  must  be  made  in  the  name  of  the  person 
having  the  interest ;  otherwise  it  is  so  merely  void,  that  it  will 
not  eirtop  even  the  attorney.  See  4  Bac.  Ahr.  Phila.  ed.  of 
1819,  p.  140,  141,  for  all  this  matter  much  m>ore  at  length. 
These  remarks  apply  with  emphasis  to  the  case  in  hand.  The 
release  does  not  even  profess  to  be  made  by  attorney  ;  yet,  for 
the  purposes  of  a  full  defence,  it  must  be  brought  to  enure  not 
only  as  a  receipt,  but  aff  a  composition  deed,  a  covenant  to  give 
up  the  note  and  to  accept  real  estate,  &c.  in  respect  to  which  it 
is  most  essential  that  the  holder  of  the  note  should  be  named  as 
the  party.  In  Prior  v.  Coulter^  dted  in  1  HUl^  160,  the  prin- 
cipal, by  letter  of  attorney,  authorized  his  agent  to  sell  a  patent 
right  for  machinery.  The  agent  made  a  bill  of  sale  or  deed 
thus  :  ^  I,  as  the  agent,  attorney,  &c.''  and  it  was  signed  by  the 
agent  as  attorney  for  the  principal.  This  was  held  to  be  a  bad 
execution  of  the  power,  and  not  binding  on  the  principial. 

It  is,  indeed,  true  of  these  cases,  as  was  said  on  the  argu- 
ment in  reply,  that  they  relate  to  contracts  either  executory  or 
executed,  not  to  releases,  discharges  or  deeds  bf  composition. 
But  it  is  dif&cult  to  perceive  any  difference  in  principle ;  and  no 
exception  is  mad^  by  the  cases  beyond  those  which  I  have  stated. 
It  is  impossible  to  find  any  general  rule  of  law  entirely  filled  up 
in  the  books  of  reports  by  apposite  illustrations  iti  all  its  bear- 
ings. The  one  under  consideration  is  as  nearly  so  as  almost  any 
other,  even  were  we  to  stop  with  the  books  already  cited.  On 
farther  search,  however,  I  find  that  we  are  not  without  an  autho- 
ritative application  of  the  rule  to  a  case  of  a  mere  relmquishment 
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of  right.  In  Clarke  $  lessee  v.  Courtney  y  5  Peters^  819^  a  power 
of  attorney  was  set  up  to  relinquish  and  disclaim  title,  as  it  was 
called,  in  favor  of  the  state  of  Kentuckji  under  a  statute  6i 
1794  J  and  this  being  executed  thus  :^^  I,  the  said  C.  L.  C,  at- 
torney as  aforesaid,  &c.,  do  hereby  relinquish,  &c.  In  witness 
whereof  the  said  C.  L.  C,  attorney  as  aforesaid,  has  hereunto^ 
fcc.  C.  L.  C.  (L.  S.),"  it  was  holden  void  within  Combe^s^ 
case.  Vide  id.  349,  350,  et  seq.  per  Story ^  J.  and  the  cases  cited 
by  him  at  p.  851. 

The  paper  set  up  as  a  release  by  Grannis  &  Mead  being  void 
on  its  face  as  a  defective  execution  of  the  power,  it  cannot  be 
made  available  by  parol  proof  that  it  was  intended  as  a  good 
execution,  or,  a^  it  is  expressed  by  the  offer,  that  the  instrument 
was  executed  under  and  in  pursuance  of  the  power,  and  that 
the  plaintiffs  recognized  the  act  by  receiving  their  share  of  the 
(9j000.  To  such  evidence,  th^e  are  several  clear  objections* 
The  legal  effect  of  the  instrument  was  to  bind  Grannis  &  Mead 
personally ;  and  evidence  that  it  was  intended  to  bind  others 
would  violate  the  rule  which  forbids  the  varying  of  a  written 
instrument  by  proof  aUunde.  »  The  rule  was  considered  and  ap- 
plied  to  an  instrument  of  this  character.  La  Stackpole  v.  Arnold^ 
11  Mass.  R.  21.  See  also  Jrfridson  v.  Ladd^  12  id.  173,  and 
Pattison  v.  Hully  9  Coioen,  747, 753.  Again  :  admitting  a  parol 
authority  or  recognition  to  be  valid  so  far  as  this  deed  of  com- 
position respects  real  estate,  and  that  it  is  not  within  the  statute 
of  frauds^  2  It.  S.  69,  .^8,  9,  2d  ed.;  1  Sug.  Vend.  Brookfidd 
ed.  of  1836,  p.  120  to  125,  and  the  cases  there  citedy  still,  the 
authority  itself  wanting  a  seal,  it  would,  according  to  Blood  v. 
Goodrich^  9  Wendell^  68,  be  unavailable  as.  a  power  for  the  pur- 
pose of  making  a  deed*  Vide  id*  76,  and  the  cases  there  died 
hy  SavagCy  C  J. 

It  is  proper  to  notice  in  this  place,  that  the  objection  to  the 
instrument  executed  by  Grancnis  &  Mead,  which  included  a  re- 
ceipt for  $9,000,  in  connexion  with  the  fact  that  a  portion  of  that 
sum  falling  to  the  plaintiffs'  share  was  received  in  payment  pro 
tantoj  was  not  urged  at  the  trial,  any  farther  than  as  it  went  to 
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wuAe  aui  a  fM  defm€4  by  vaKdatiBg  tilie  inslnuaent ;  and  th« 
judge  afterwnrdi  remarked  that  the  defendants  were  at  liberty  to 
prove  a  paymmt  or  satisfactioii,  partial  or  total,  in  money  or  by 
a  Gonyeyance  of  land.  But  the  plaintiffs  did  not  offer  any  evi- 
dence for  that  purpose.  '  It  is  now  said^  for  the  first  time  in  the 
cause,  that  the  deed  of  Qrannis  tc  Mead,  embodying  the  receipt 
of  an  agent  within  the  scope  of  his  authority,  especially  when 
followed  by  the  offered  proof  of  an  acceptance  of  the  money, 
would  have  prcr^d  at  least  a  payment  of  so  much ;  and  com- 
plaint is  made  that,  by  the  roling  of  the  judge,  the  defendants 
were  cut  off  from  a  proportionable  abatement  of  the  damages. 
There  can  be  no  doubt,  from  what  appears  in  the  case  as  far  as 
it  went,  that  the  defendants  might,  if  they  would,  have  abated 
the  recovery  by  showing  what  portion  of  the  sum  received  should 
have  gone  in  extingviriiment.  But  it  is  equally  true  that  so  far 
from  being  precluded  that  right,  the  plaintiffs  forbore  to  question 
ky  and  the  judge  e]qireasly  suggested  that  the  defendants  might 
prove  a  payment.  Yet,  it  is  remarkable  that  they  neglected  aU 
proof  showing  an  apportionment,  and  withheld  any  proposition 
that  the  $9,000,  or  any  part  of  it,  ahould  be  applied  as  payment, 
even  under  the  proof  already  given.  They  virtually  answered, 
'^  We  go  the  whole  defence^  or  none.''  Why  that  should  be  so, 
we  are  not  to  inquire.  Probably  they  were  conscious  of  some 
frailty  even  in  this  partial  defence,  which  would  be  fatal  to  it ; 
and  we  are  not  to  interfere  on  the  ground  that  there  was  a  pos- 
nble  pertinency  in  the  evidence  which  the  defendants  themselves 
would  not  avow  even  under  the  invitation  9f  the  judge.  Inde- 
pendent of  that,  it  was  their  duty  to  declare  the  object  of  their 
evidence,  It  is  every  day's  experience  that  evidence  may  be 
relevant  for  one  purpose,  while  for  another  it  is  impertinent.  1 
Phil.  Ev.  7  ed.  169.  Per  Lord  Tenterden^  C.  J.  in  Taylor  v. 
Williams^  2  Bam.  fy  Adol.  833. 

The  objection  that  the  note  was  issued  by  Thomas  Evans 
for  his  own  benefit  as  a  member  of  his  firm,  and  that  the  blank 
for  the  sum  was  filled  and  the  note  negotiat%^  without  authority 
to  use  it  in  the  purchase  of  goods,  was  not  much  insisted  on  in 
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argument ;  and  is  clearly  not  available  aa  agabst  these  plaintiffii 
who  are  bona  fide  holders^  Valletty.  Parker y  6  Wendell ^  615. 
Dean  v.  Hall,  17  Wendell,  214, 221. 

The  motion  foi^a  new  trial  must  be  denied. 


Watson  &  Polhescus  vs.  Spkncb* 

A  decru  of  foreclosure  of  the  equity  of  redemption,  and  a  sale  in  parsuanee  thereof 
on  a  bill  filed  agaitui  the  mortgagor  alone,  do  not  affect  the  rights  of  purehosere 
deriYiog  title  to  the  premiset  from  and  under  the  mortgai^ry  and  who  were  nil  y 
made  parties  to  the  biU  in  equity. 

After  forfeiture,  a  mortgagee  in  possession  may  continue  to  hold  until  payment  of 
the  mortgage  moneys,  and  so  may  his  assignees;  but  not  so  sl purchaser,  under  a 
decree  against  the  mdrfgo^or  on  a  biU  filed  against  him  alone,  afler  aU  interest  In 
the  premises  has  passed  from  him  by  conveyance  or  by  operation  of  law.  The 
decree  in  such  case  is  void  for  want  of  jurisdiction  In  the  court  of  chancery,  as  it 
respects  the  purchasers  under  the  mortgagor,  and  eonsequendy  all  subsequent 
proceedings  are  void. 

To  give  effect  to  a  decree  in  chancery,  notice  of  the  suit  must  be  brought  home  to 
the  party  to  be  affected  by  it;  if  his  name  appear  in  the  record,  notice  will  be 
presumed,  but  not  otherwise. 

A  purchaser,  under  a  void  decree  in  possession  of  land,  is  viewed  as  a  strangerj 
and  cannot  protect  himself  against  the  owner  of  the  equity  of  redemption,  by 
setting  ap  an  outstanding  title  in  file  mortgagee,  at  whose  suit  the  decree  was 
obtained. 

This  was  an  action,  of  ejectment,  tried  at  the  Tompkins  cir- 
cuit in  October,  1831,  before  the  Hon..  Robert.  Mo n£LL,  one  of 
the  circuit  judges. 

The  plaintiffs  made  title  to  the  premises  in  question :  1.  By  a 
conveyance  from  John  Richardson  to  Pplhemus,  one  of  the 
plaintiffs,  beaiing  date  16th  April,  1796 ;  and  2.  By  a  sheriff's 
deed  to  Watson,  the  other  plaintiff,  bearing  date  14th  April^ 
1801,  in  pursuance  of  a  sale  under  an  execution  upon  a  judg- 
ment rendered  in  1797,  in  favor  of  Watson  against  Richardson. 
On  the  part  of  the  defendant,  it  was  shown  that  Richardson  pur- 
chased the  premises  in  question  of  Thomas  Bridgen,  and  on  th^ 
12th  February,  1790,  executed  to  Bridgen  his  bond  and  mortgage 
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^  the  premises,  to  secure  the  payment  of  the  consideration 
money ;  that  on  11th  February,  1803,  the  bond  and  mortgage 
were  assigned  to  Peter  Jay  Munroj  who,  in  1807,  filed  a  bill  in 
chancery  against  Richardson^  alone  for  the  foreclosure  of  the 
equity  of  redemption,  in  which  he  stated,  among  other  things, 
that  a  ^ilar  bill  had  been  filed  by  Bridgen  in  the  year  1799, 
and  that  the  suit  thus  commetaced  progressed  to  a  master^s  report 
after  the  bill  had  been  taken  pro  confesso.  Richardson  put  in 
an  answer  to  the  bill  filed  by  Munro,  and  a  decree  for  foreclo* 
sure  and  sale  was  obtained  by  Munro^  in  pursuance  of  which  the 
premises  were  sold  to  Thomas  Morris^  and  conyeyed  to  him  by 
a  master's  deed  bearing  date  29th  August,  1810,  subject  to  all 
adverse  claims  to  the  samsj  he  taking  upon  himself  all  chances 
and  risks  of  title.  The  plaintiffs  objected  to  the  evidence  of 
fdreclosure  of  the  mortgage  as  inadmissible,  on  the  ground  that 
they  had  not  been  mad$  parties  to  the  proceeding ;  but  the  objec* 
tion  was  overruled.  The  defendant  deduced  a  regular  title  from 
Morris  to  him.  The  jury,  under  thie  charge  of  tho  judge,  found 
a  verdict  for  the  defendant,  which  the  plaintiffs  now  moved  to 
set  aside.  There  were  other  questions  besides  the  above  agitated 
on  the  trial,  but  as  they  are  not  passed  upon  in  detail,  by  the 
court,  are  not  here  noticed. 

Jl.  GibhSf  for  the  plaintiffs. 

S.  Stevensy  for  the  defendant. 


By  the  Courts  Cowen,  J.  Richardson^  previous  to  the  filing 
of  Munro's  bill,  had  parted  with  all  his  interest  in  lot  No.  14,  of 
which  the  premises  in  question  were  a  part.  He  had  first  in 
1796,  sold  it  to  Polhemus^  one  of  the  plaintiffs,  and  in  1801, 
Watson^  the  other  plaintiff,  purchased  it  under  a  Ji.  fa.  on  his 
judgment  of  January  term,  1797.  After  all  this,  Munro,  the 
assignee  of  Bridgen's  mortgage,  files  his  bill  against  Richardson 
alonCy  and  obtains  a  decree  of  sale.  It  is  perhaps  the  same  thing 
whether  we  take  as  the  basis  of  the  foreclosure  the  bill  filed  by 
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Munro  in  1807,  or  Bridgeo's  bill  recited  in  it|  which  wa«  filed  in 
1799.  3nt  the  proceedings  upon  the  recited  bill  not  being 
proved  in  any  way^  for  the  answer  of  Richardson  admitting  them 
being  after  his  title  was  gone  to  the  plainti£f8|  would  not  be  evi* 
dence  agabst  them,  the  defendant  most  in  strictness  be  driyoL 
to  rely  on  Monro's  bill  al<me.  This  clearly  enables  the  p]ainti& 
to  raise  their  main  objection,  which  ia,  that  Richardi^n  having 
parted  with  his  interest  in  the  premises,  and  he  being  the  sole 
party,  and  the  decree  and  master's  deed  to  Morris  samg  €Mr 
pressly  the  rights  of  all  others  not  made  parties,-  the  plaintiffii 
are  not  to  be  affected.  They  are  certainly  not  affected,  farther 
than  the  decree  against  Richardson  alone  and  the  master's  sale 
under  it  operate  in  their  own  ^atore,  to  displace  their  rights. 
It  is  a  general  rule,  that  a  decree  in  equity  shall  not,  any  more 
than  a  verdict  or  judgment  at  law,  either  conclude  or  in  any  way 
prejudice  the  rights  of  those  who  are  ^ot  parties  to  the  suit ;  and 
it  is  perfectly  clear  that  the  decree,  in  this  instance,  would  not 
cut  off  the  power  of  the  plaintifi  to  redeem.  It  could  not  have 
that  effectf  even  though  they  were  no  mote  than  ordinary  incum* 
brancenu  ilatner  v.  Beach^  6  Johns.  C&.  R.  459*  J^ym  r, 
Sanfordf  6  Qmn.  R.  55i.  Jl  fortiori  as  to  subsequent  purcha<- 
sers  of  the  mortgagor's  whole  interest,  before  the  bill  filed  against 
him.  Cooper  v.  Martiny  1  Dana^  25,  26.  Rogers  v.  Jones^  1 
McCorJPs  Ch.  R.  221,  227.  This  is  the  first  time,  I  believe, 
however,  that  either  subsequent  encumbrancers  or  purchasers 
have  denied  all  effect  whatever  to  such  a  decree  against  them, 
even  the  pasang  the  mortgagor's  right,  subject  to  the  power  of 
his  assignees  to  redeem*  The  reason  for  that  may  be,  that  a 
foreclosure  so  y^  defective  has  not  heretofore  been  set  up 
against  them. 

If  the  decree  had  stopped  with  a  strict  foreclosure  against  the 
mortgagor,  what  would  have  been  the  effect  1  What  is  the 
nature  of  the  ori^al  contract  V  It  was  a  conveyance  in  fee  to 
the  mortgagee,  defeasible  on  payment  at  the  day.  A  default 
of  payment  entitled  |be  mortgagee  to  possession,  subject  to  the 
mortgagor's  right  to  redeem.     If  the  mortgagee,  as  such,  had 
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obtained  possession ,  he  cotdd  still  bold  until  payment.  Van 
Vyng  ▼.  nayefy  14  fTende//,  233, 236.  Phyfe  y.  Riley ^  16  id. 
248.  He  would  be  under  the  original  mortgage.  His  title  is 
coeval  with  that.  Then  the  court  calls  upon  the  mortgagor  to 
redeem  or  be  forerer  foreclosed.  He  is  in  default  and  is  actually 
foreclosed.  The  right  of  the  mortgagee  is  not  weakened  by  such 
a  proceeding.  Up  to  the  time  of  foreclosure,  the  mortgagor 
notwithstanding  he  may  have  assigned  the  equity  of  redemption, 
has  a  right  to  pay  the  money,  in  respect  to  the  privity  of  con- 
tract between  him  and  the  mortgagee.  He  is  most  commonly 
holden  to  pay,  not  only  by  the  mortgage,  but  by  bond  or  note, 
&G.  and  for  the  complete  perfection  of  the  title,  must  be  made  a 
party.  But  after  he  has  sold  out,  of  what  avail  is  the  payment  t 
It  might  discharge  bis  personal  debt ;  but  I  cannot  perceive  that 
any  power  of  redemption  remains  to  him  in  hb  own  right.  He 
may  go  to  redeem  in  th^  name  of  his  assignee,  or  in  his  own  name 
for  the  benefit  of  the  assignee,  and  so  may  any  other  man,  if  the 
assignee  will  consent ;  but  the  act  of  payment  must  enure  to  the 
benefit  of  the  person  owning  the  equity  of  redemption.  What 
is  an  equity  of  redemption  1  At  law,  as  between  the  mortgagor 
and  mortgagee,  it  is  not  known.  By  default  of  payment,  at  any 
rate,  all  legal  title  of  the  mortgagor  is  gone*  In  the  eye  of 
chancery,  however,  he  owns  an  equity  of  redemption,  which  in 
that  court  is  considered  an  estate  in  fee.  1  Pow.  an  Mortg» 
RandPs  ed,  26D.  &.,  251  a.,  262,  and  the  notes.  By  the  cases 
cited  at  these  pages,  it  will  be  seen  that  it  may  descend  to  the 
heir  at  law,  and  may  be  devised  or  sold  as  real  estate.  With  us 
even  at  law^  it  is  bound  by  a  judgment  as  real  estate,  and  passes 
by  sale  under  a  fi.  fa.  Waters  v.  Stewart ^  1  Caines^  Cos.  in  Er.  47. 
In  the  case  at  bar,  therefore,  all  right  to  the  land  had  gone  from 
Richardson  when  Munro  came  with  his  bill.  At  law,  the  fee  was  io 
Munro,  as  the  assignee  of  Bridgen  th6  mortgagee ;  in  equity  and  at 
law,  it  had  passed  from  Richardson  by  his  deed  to  Polhemus,  or  by 
the  sheriff's  sale  to  Watson ;  Munro  might  claim  at  law  as  stand- 
ing in  the  place  of  the  mortgagee.  He  might  assign  bis  legal  right 
to  another.    But  it  is  not  perceived  how  a  decree  of  strict  fore- 
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closure,  on  a  bill  filed  against  Richardson,  could  have  added 
any  thing  to  Munro's  right.  There  was  nothing  legal  or  equita* 
ble  remaining  in  Richardson,  upon  which  a  decree  of  foreclosure 
could  operate.  He  himself  could  no  longer  file  his  bill  to 
redeem.  Ingersoll  v.  Sawyer^  2  Pich  276,  277,  278.  Suppose 
after  the  mortgagee  has  assigned,  a  bill  should  be  filed  against 
him  alone  and  a  decree  taken  by  the  mortgagor  to  redeem  ; 
could  any  one  be  brought  to  doubt  that  the  whole  proceeding 
would  be  coram  nonjudicBy  and  void  in  respect  to  the  assignee  1 
What  is  the  effect  of  a  decree  of  strict  foreclosure  1  It  changes 
what  was  before  but  a  chattel  interest,  into  a  vested  and  absolute 
'estate,  from  the  time  of  the  final  decree.  2  Potp*  on  Mortg. 
Rand^s  ed.  423  a,  to  426  a,  and  the  notes.  It  is  possible,  how- 
ever, that  such  an  effect  can  be  wrought  by  a  decree  against  a 
mere  stranger  who  holds  no  interest  either  in  law  or  equity  J 

So  far,  I  have  considered  the  case  as  one  of  strict  foreclosure 
in  favor  of  Munro  ;  'and  it  is  impossible'  that  he  could,  by  such 
a  proceeding  at  s^l  improve,  though  certainly  he  would  not 
impair,  the  right  personal  to  himself.  He  would  in  that  case 
have  himself  sold  and  deeded  to  Morris,  instead  of  leaving  that  to 
be  be  done  by  a  master ;  and  a  title  thus  passing  down  to  the 
defendant  would  perhaps  have  connected  him  with  Bridgen,  by 
deeds  enuring  as  consecutive  assignments  of  his  interest  as  mort* 
gagee.  In  this  way,  the  defendant  might  have  maintained  his 
possession,  as  assignee  pro  tantOy  although  the  decree  should  be 
disregarded  as  a  nullity.  Phyfe  v.  jRi/ey,  15  Wendell^  248. 
Jackson^  ex  dem.  Minkler^  v.  Minklerj  10  Johns.  R.  480.  But 
the  rights  of  Munro,  as  mortgagee  never  passed  frpm  him.  He 
never  assigned  his  interest,  nor  conveyed  it  in  any  form.  H^ 
obtained  a  decree  which  was  a  nullity,  because  against  a  mere 
stranger.  This  void  decree  directs  an  account  and  foreclosure^ 
a  sale  and  deed  by  a  master  ;  the  latter  equally  void,  of  course, 
with  the  decree  from  which  it  emanated.  It  passed  tiothing ; 
and,  therefore,  the  defendant  took  nothing  through  the  mesne 
conveyances  from  Morris  down  to  him.  In  short,  the  objection 
is,  that  thewhole  proceedings  in  the  court  of  chancery  and  in 
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the  master's  office,  passed  without  the  court  acquiring  jurisdic- 
tion. It  is  a  conceded  fact  that  not  a  soul  having  a  partick  of 
interest  in  the  equity  of  redemption  was  ever  served  with  pro- 
'Cess;  and  nan  constat  ever  heard  of  the  process.  The  'bill 
seeks  no  party  heside  Richardson,  who  had  no  more  interest 
than  the  master  who  made  the  sale.  The  jurisdiction  of  .the 
court  of  chancery  is,  like  that  of  every  other  court,  open  to  be  ques- 
tioned in  a  collateral  proceeding.  The  question  usually  occurs 
in  respect  to  courts  of  neighboring  states^  where  thc^  cases, are 
numerous,  that,  to  give  any  sort  of  life  tojthe  decree,  notice  odust 
be  brought  home  to  the  party  whose  interests  are  to  be  affected. 
Numerous  cases  to  thil  effect  are  cited  by  Chancellor  Walworth 
in  Bates  v.  Delavany  6  PaigCj  299.  They  are  equally  in  point, 
because  equally  binding,  with  domestic  decrees.  Service  of  pro- 
cess, I  admit,  must  be  presumed  where  the  party  is  n^med ;  but 
his  name  not  being  on  the  record,  there  is  no  room  for  presump- 
tion. 

The^onsequence  is,  it  seems  to  me,  inevitable,  that  the  plain- 
tiffs are  entitled  to  recover ;  or  rather  the  plaintiff.  Polhemus, 
who  took  under  the  deed  of  1796,  which  preceded  even  the 
Watson  judgment.  Against  him,  none  but  the  mortgagee  or  his 
assignee  can  defend,  and  neither  is  here.  The  defends^nt  is  a  » 
stranger ;  and  it  is  well  settled  that  he  has  no  right  to  protect 
himself  against  the  owner  of  the  equity  of  redemption,  by  show- 
ing an  outstanding  title  in  the  mortgagee.  As  against  the  defend- 
ant, Polhemus  is  the  owner  of  the  fee  and  is  entitled  to  treat  the 
defendant  as  a  wrong-doer.  Collins  v.  Torry^  7  Johns.  R.  278, 
.282,  per  Kmt^  C.  J.  Astor  v.  Hoyf,  5  Wendell^  603,  613,  ei 
nq.  per  Savage^  C.  J. 

I  am  aware,  that  in  holding  this  decree  to  be  void,  we  are 
giving  it  a  less  effect  than  would  b^  due  to  a  summary  foreclo- 
sure by  advertisement  under  the  statute..  But  that  is  owing  to 
the  special  provisions  of  the  act,  which,  makes  a  public  notice 
equivalent  to  the  filing  of  a  bill  and  service  of  process  on  the 
mortgagor,  and  all  claiming  under  him  by  actual  purchase  of  the 
equity  of  redemption. 
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It  is  not  necessary  to  examine  the  other  grounds  taken  by  the 
plaintiffs.  Nothing  bemg  shown  to  divest  their  title,  the  judge 
erred  in  directing  a  verdict  for  the  defendant  i  and  there  must^ 
for  that  reason,  be  a  new  trial. 


New  trial  granted. 


White  and  others  vs.  Costverse  &  Phelps. 

NU  debii  11  not  a  good  plea  to  a  declaration  in  debt  on  reoogniaanoe  $  the  etirtnte 
reUktire  to  notice  of  matter  to  be  f  iyen  in  eyidenee  ojpthe  trial,  to  be  leired  with 
the  plea  of  fM  debet,  does  not  authorize  that  plea  to  be  interposed  in  cases 
other  tlian  those  in  which  before  It  was  proper. 

Demurrer  to  a  plea  of  nU  debet  put  in  to  a  declaration  in  debt 
on  recognizance  of  bail  in  this  court. 

Jl.  Tabefj  for  the  plaintiffs,  in  support  of  the  demurrer^  cited  I 
Onven,  670  ;  3  Wendell^  24. 

M.  r.  Reynolds,  for  the  defendants. 

By  the  Court.  The  plea  is  bad.  It  has  been  supposed  by 
counsel  that  the  language  of  the  Revised  Statutes  in  the  section  2 
R.  S.  352,  ^  10,  authorizing  notice  of  matter  intended  to  be 
proved  on  the  trial  to  be  given  with  the  plea  in  certain  cases^ 
had  changed  the  rule  of  pleading  in  allowing  nil  debet  to  be 
interposed  in  cases  where  heretofore  it  had  not  been  permitted. 
This  is  a  mistake.  The  language  of  the  statute  is  ^^  whenever 
he,"  the  defendant,  ^^shall  plead  nil  debet  to  an  action  of  debt  on 
judgment,"  he  may  give  notice,  &c.  The  sole  object  of  the 
statute  in  reference  to  this  plea  was  to  authorize  notice  of  special 
matter  to  be  given  with  the  plea  of  nil  debet  in  cases  where  such 
plea  might  before  the  statute  have  been  put  in  according  to  the 
settled  rules  of  pleading. 

Judgment  for  plaintiffs. 

END  or  OCTOBER  TERM. 
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Saltvs  &  Saltvs  vt.  Everett. 

Wh«nflie  OMMMT  of  p«noiial  property  hat  not  oonfemd  upon  flio  vmiar  the  appt- 
mt  HgM  nt  Pf^'P^'fy  <nr  ri^UJqf  dfapotoi,  a  paiehMer  ii  not  protected  egaintt  the 
claims  of  the  otontr,  though  meh  pnrchaaer  acQnire  the  property  for  a  fair  and 
▼alnahle  oonaideratton,  in  the  nraal  coarse  of  trade^  without  notice  of  any  conflict* 
ing  claim  or  knowledge  of  any  snapieioni  cirenmatancei  calculated  to  a|paken  in- 
quiry^ or  put  him  on  hii  guard;  and  tt  toot  eeeoRliugiyAefal,  in  Oiiacaae,  that  the  pur- 
diaser  of  part  of  a  cargo  of  a  yenel,  was  not  protected  against  the  claims  of  the  r$(U 
owntr,  although  the  purchase  was  made  under  a  Utt  (/  kuUng  regular  and/Wr» 
on  iUJhee;  it  appearing  on  the  trial  of  the  cause,  that  the  master  of  a  vessel  in 
which  the  goods  wereToriginally  ibipped  had/rottdutoif/y,  at  an  inlennediate  port 
transshipped  the  goods  into  another  yessel,  and  procured  a  btil  qf  lading  in  his 
own  name,  which  he  transferred  to  his  agents,  the  Tendors.  ^ . 

Tlie  owner  has  conferred  such  apparent  right  of  property  upon  the  Tendor  when  he ,  ^  /^^n^- 
has  soU  goods  aaAddtP^nd  poueiHon  thereof  although  they  were  in  fact  obtained 
fawn  iumfrtmMmth}  not  so,  where  they  are  obtained /rfoniousiip. 
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So  1m  baf  conferred  the  afparmU  right  of  dispoeal,  when  he  hu  fnmiihed  the 
dor  with  the  external  indicia  of  each  right,  as  where  a  Uti  (^  ladin^g  is  sent  to  a 
consignee  with  the  power  of  transfer. 

So  authority  to  sell  may  be  implied,  as  well  as  be  €xpre$$,  as  where  goods  ate  placM 
by  the  owner  in  the  custody  of  a  person  whose  common  business  it  Is  to  se]l  goods. 

The  mere  shipment  of  merchandize  does  not  confer  upon  the  wuuUr  of  the  yessel 
authority  to  dispose  of  the  goods,  unless  in  a  case  of  necessity;  and  (hentho 
burden  of  proof  showing  the  necessity  lies  upon  the  purchaser.  A  tarriir  (f 
i$a  and  a  carrier  by  land  stand  in  the  same  relation  to  the  owner  of  the  goods. 

The  doctrine  that  po§i4tsioi^  carries  with  it  the  eyidence  of  property,  so  as  ta  proteet 
a  persoQ  acquiring  property  in  the  usual  coarse  of  trade,  is  limited  to  coik,  baaik 
Mttt,  and  UB»  poyoUs  to  beorsr.    ' 

B  ssMtf,  where  a  Um  upon  goods  exists  and  the  party  when  dnMnd  of  the  goods 
is  made,  asserts  his  right  to  hold  at  pmthastr,  and  fnot  on  account  of  the  Uen,  that 
he  cannot  in  an  action  brooght  against  him  piotect  himself  under  the  lien> 

A  t$»dir  of  the  charges  must  be  made  before  suit,  where  a  Km  exists,  unless  the 
goods  have  been  parted  with ;  In  which  latter  case  all  that  can  be  claimed  by  tho 
defendant  Is  a  mitigation  of  damages  by  way  of  recoupment. 

Error  from  the  supreme  court.  Everett  brought  an  action  of 
trover  in  the  superior  court  of  law  of  the  city  of  New- York 
against  Messrs.  Saltmy  for  a  quantity  of  lead.  In  August,  1825 
Bridge  If  Vosej  merchants  at  New-Orleans,  shipped  179  pigs  of 
lead  on  board  the  brig  Dove^  of  -whichJVUliam  Collins  was  mas- 
ter, consigned  to  Messrs.  Tufts  j  Evelet^^  Burr  ell  ^  of  New-Yorkt 
on  accoynt  and  risk  of  Otis  Everett^  the  plaintiff,  to  whom  they 
referred  for  instructions.  The  Dove  put  into  Jforfolkf  in  distress, 
and  part  of  the  lead  was  sold,  to  pay  expenses,  and  the  residue 
was  transferred  in  Decembcir,  1825,  by  an  agent  of  Capt.  Collins, 
to  the  schooner  Dusty  Miller j  Captain  Johnson^  who  signed  a 
bill  of  lading,  acknowledging  the  lead  to  have  been  shipped  by 
F.  M.,  agent  for  William  Collins^  and  promising  to  deliver  the 
same  b  New-York,  to  order^  on  payment  of  freight  The  Dusty ' 
Miller  4nei  with  a  disaster  on  her  Toyage  to  New-York,  and  on 
her  arrival  there,  the  lead,  by  the  order  of  Captain  Collins,  was 
delivered  to  the  firm  of  Coffin  ^  Cartwright^  who  paid  the  freight, 
and  $72 .87,  the  average  contribution  charged  upon  the  lead,  for 
the  loss  occasioned  by  the  disaster  to  the  Dusty  Miller.  On  the 
9th  March,  1826,  Coffin  tf  CartmigM  sold  the  lead  to  the  Messrs. 
Saltus,  the  defendants,  for  $542 .74,  and  received  payment.  The 
freight  of  the  lead  from  New-Orleans  to  New<>York  amounted  to 
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$14.72.     Ererett  brought  an  action  against  Cojfm  ^  Cariwrighij 
to  recover  the  value  of  the  lead/bot  wai  nonrSuUedy  in  failing  to      | 
prove  that  before  suit  brought,  he  dffered  to  pay  the  jfreight^ 
moeragt  and  charges  to  which  the  lead  was  liable^  and  whicb  had 
been  advanced  by  Messrs.  Coffin  aiid'Clartwright,and  this  comrt, 
on  application,  refused  to  set  aside  the  non-suit.     See  6  Wenielly 
603.     In  October,  1831,  ike  plaintiff  demanded  the  .lead  of  the    ' 
Messrs.  Saltns,  and  offered  to  pay  any  lawful  demands  they  had 
on  the  same  ;  to  wbidi  ihey  answered,  that  they  would  have  no 
fiurther  eommunication  on  the  subject.    It  was  proved; that  in 
March,  IS26,  one  of  the  firm  of  Tufli,  Eveleth  If  JBurrell  deman* 
ded  of.  the  Messrs.  Saltus  the  lead,  or  its  value,  and  received  for 
^swer,  that  they  had  bought  the  lead,  and  paid  lor  it,  and  would 
not  do  any  thing  about  it.    Upon  this  evidence  the  plaintiff  was 
again  non-suited.  Whereupon  he  sued  out  a  writ  of  error,  remo- 
^ng  the  record  into  the  supreme  court,  where  the  judgment  of 
the  superior  court  was  reversed.    See  opinion  delivered  in  the 
supreme  court,  15  Wendell^  475,  et  seq.    The  defendants  then 
removed  the  record  into  this  court,  where  the  cause  was  argued 

T.  T.  PaynCj  for  the  plaintifis  in  error. 

T.  Sedgwick^  jun.  tf  S.  P.  Staples^  for  the  defendant  in  error. 

Points  on  the  part  of  the  plaintiffs,  in  error  i 

I.  The  plaintiffs  in  error  having  purchased  the  lead  in  ques- 
tion in  good  faith,  for  a  full  connderation,  without  notice,  either 
actual  or  constructive,  of  any  right  or  claim  of  the  defendant  in' 
error,  from  a  party  having  possession  of  itj  provided  with  all 
the  evidences  of  property,  and  that,  too,  through  the  confidence 
reposed  in  such  parly  by  the  agents  of  the  defendant  ia  error, 
ought  to  be  entirely  protected   in  their   purchase.     Mowrjf  v. 
Walshy  8  Cowen,  238.    Root  v.  French,  13  Wendell ,  572.    Par- 
ker  V.  Patrick.  6  Bum.  If  Easty  175.     Queiroz  v.  TVttemoii,  3 
Bam.  4r  Cress.  342.    Freeman  v.  East  India  Co.  5  Barm.  4r 
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Md.  617.    2  Kenfs  Comm.  325.     1  BdPs  Camm.  280,  287. 
2  Sauni.  47,  b.  Bro.  Trespass^  £16,  296. 

II.  The  lead  in  question  was  not  proved  to  be  the  property 
of  the  defendant  in  eA-or ;  certainly  not  with  suffident  strictness 
to  give  him  the  right  of  possession,  and  to  entitle  him  to  reco- 
ver, as  general  owner,  against  the  plaintiffs  in  error,  who,  at 
least,  had  %  special  property  in  it.  Admitting  the  bill  of  lading, 
from  New-Orleans,  to  be  sufficiently  proved,  it  shows  that  the 
right  to  sue,  if  any,  was  in  the  consignees.  Tufts,  Eveleth  & 
Burrell.  Euains  v.  Marietta  1  Ld.  Raym.  27>1 ;  12  Mod.  156, 
8.  C. ;  3  Salk.  290,  S.  C.  lAckbarroto  v.  JMcwon,  2  T.  R.  74. 
Oardon  v.  Harpetj  7  id.  12.  Evans  v.  MarlM  is  quoted  and 
relied  upon  by  BuUer,  J.,  in  his  opinion  in  error  in  Lickbarraw 
V.  Masofij  prbted  in  a  note  to  J^ewsom  v.  Thomtcn^  6  East^  22. 
Yates  V.  St.  Jokn^  12  Wsndelly  74. 

III.  The  rights  of  the  plaintiflfs  in  error  cannot  certainly  be 
inferior  to  those  of  their  immediate  vendors,  and  they  must,  at 
least,  be  protected  to  the  extent  of  the  freights  and  average, 
which  were  lawful  charges  upon  the  property  itself.  Everett 
V.  Coffin  4r  Cartwfighty  6  Wendell^  605.  Daubigny  v.  Duval, 
6  T.  R.  604.     Queiroz  v.  Truemanj  3  Bam.  4r  Cress.  342. 

IV.  No  tender  was  made  to  the  plaintiffs  in  error,  which  could 
have  the  effect  to  discharge  these  rights,  nor  was  there  any  con- 
duct on  their  part  which  can  be  interpreted  as  a  waiver  of  it. 
Kraus  v.  Arnold^  7  Moore,  69.  Brady  v.  Jones,  2  Bowl.  4r 
Ryl.  305.  Dunham  v.  Jackson,  6  Wendell,  22.  Bakeman  v. 
Pooler,  15  id.  639. 

y.  The  plaintiffs  in  error  have  the  superior  equity,  in  the 
circumstances  of  the  case;  and  the  defendant  in  error  having 
exercised  his  election  as  to  whom  he  would  sue,  and  having 
failed  in  his  suit,  ought  not  to  be  allowed  to  come  upon  the 
plaintiffs  in  error,  especially  after  their  guaranty  in  the  former 
suit. 

Points  on  the  part  of  the  defendant  in  error : 

I.  The  plaintiff  being  owner  of  the  lead  in  question,  had  a 
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right  to  recorer  it  in  this  action  from  any  person  Ibto  whose 
hands  it  might  come.  Everett  ^y.  Coffin.,  6  Wendell^  609.  2 
Black.  Cimm.  449.  Paley  m  Agency^  262.  2  R.  S.  pt.  4.  ch. 
1,  fit.  3,  art.  6.  Easfs  Pleas  of  the  Cronm^  697.  Paterson  y. 
Tosh,  2  Strange^  1178.  J.  Kelyng^  81,  82.  AhhoU  on  Ship- 
pingj  ith  Am.  ed.  241.  Syeds  y.  Hayy  4  T.  R.  261.  DavUgny 
y.  Duvaly  6  id.  604.  Jlf3/«r  y.  Race^  1  Burr,  462.  Hartop  r. 
Hoare,  1  Wils.  8.  Wilkinson  y.  ITtfijr,  2  Cainp(.  335.  McCom- 
He  y.  Davie^,  6  East^  638.  JFVeefTkm  y.  East  Indiu  Co.  6  £am. 
4r  j9/cI.  616  ;  7  Com.  Law  JR.  211,  £^.  C.  Quemeiro  y.  Pee/e, 
3  JBam.  4r  Jl/d.  616.  Jlforrif  y.  Robinsony  3  £am.  4r  Cress.  196. 
Loeschman  y.  JtfoAcwi,  2  Starkiey  312.  Wheelwright  y.  Depey* 
stery  1  Johns.  R.  471.  Prescott  y.  Deforest^  16  /oAn^.  22.  159. 
JIfouvy  y.  FTo/fA,  8  Cwcn,  242.  TFiUiatfM  y.  Jtfer^,  11  IFen- 
<le;/,  80.  Root  y.  JV-encA,  13  id,  672.  Gft&fon  y.  CWoer,  17  id. 
310.  finder  y.  Shawy  2  JUeu^.  A.  398.  Vincent  y.  ComeUy 
13  PicA;.  297.  lecA^ey  4r  McDermotty  8  &rg.  ^  Aau^/e,  600. 
JZapp  y.  Palmery  3  TFo/^f ,  178.  Potter  y.  Lansingy  1  JoAn#«  A. 
223.  Dooif  y.  JoiTie^,  6  Burr.  2680.  Dotoe^  y.  Peck.  8  7.  22. 330. 

II.  The  defendants  neyer'had  any  lien  of  any  kind  on  the 
property  in  question,  and  therefore  there  was  no  necessity  for  a 
tender.  Lempriere  y.  Parley y  2  T.  R.  486.  Kinlock  y.  Cratgy 
3  id.  119.  Id.  786.  Daubigny  y.  Duvaly  6  id.  604.  Jlfoddin 
y.  Kempstery  1  Campb.  12.  Sweet  y.  Pyf^.  1  jEiu^,  4.  Jlfe- 
CbmUe  y.  Da«ie«,  7  id.  7.  Jlfor^i  y.  Cidesy  1  Jlfatt/e  4r  jSc/ut. 
ERscox  y.  Greemoood,  4  £fp«  R.  174.  Hartley  y.  HUchcocky  1 
Sfarky  330.  Urquhart  y.  JtfeJver,  4  JoAiw.  2t.  112.  IngersoU 
y.  Fan  Bokkeliny  7  Coti^en,  671. 

m.  If  the  defendants  had  a  lien  on  th#  property,  or  a  right 
to  recoyer  the  freight  and  ayerage  on  the  lead  before  they  gaye 
it  up,  they  waiyed  it  by  claiming  to  be  the  rightful  owners  of 
the  property  as  purchasers,  or  by  refusing  on  that  ground  to  do 
any  thing  about  it.  Boardman  y.  Silly  1  Campb.  410.  White 
y.  Gainesy  2  Bing.  23 ;  9  Com.  Law  R.  302,  S.  C.  Thompson 
y.  Traily  3  Bam.  tf  Cress.  36.  Judah  y.  Kemp.  2  Johns.  Cas. 
412.  2  Phil.  Eo.  121, 122, 123.  Hallr.  Daggetty  6  Coweny  666. 
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IV.  If  the  doctrine  of  lien  is  to  be  extended  to  such  a  case* 
then  the  offer  made  to  pay  the  ^demand  of  the  defendant  was 
sufficient.  3  Stfltki^s  Ed.  Tindery  1394.  Douglass  y.  Patrick^ 
3  T.  R.  683.  Thomas  y.  Evansj  10  Eastj^  101.  CarroU  r. 
Peake^  1'  Peters^  24.  Slingerland  y.'Morsey  8  Johns.  R,  476. 
Harding  y.  Davits^  2  Carr.  4r  Paynsj  77.  Dunham  4r  Jixckson, 
6  Wenddly  33.    JiSUs  y.  J^<,  17  tit.  833. 

•  * 

After  adyisement  the  following  opinions  were  deliyered  : 

By  the  CoANCELLOR.    The  plaintifis  in  error  were  not  enti- 
tled to  the  goods  in  question  on  the  ground,  that  they  were  the 
purchasers  thereof  without  notice  of  the  rights  of  the  real  owner  ;. 
they  were  in  the  same  situation  in  this  respect  as  eyery  other 
purchaser  of  goods  from  a  person  who  had  no  authority  to  sell. 
If  the  owner  of  the  goods  had  caused  the  bill  of  lading  to  be 
made  out  in  the  name  of  Collins^  so  as  to  giye  him  a  prima  facie 
right  to  the  goods  as  owner,  er  consignee  for  his  own  benefit^  a 
honajide  purchaser  ought  haye  been  entitled  to  protection.    The 
principle  adopted  in  the  case  of  Mcwry  y.  Walshj  8  Coweriy  S38, 
might  be  applicable  to  sueh  a  case ;  but  here  the  change  of  the  / 
bill  of  lading  itself  was  a  fraudulent  act  on  the  part  of  the  mas-  / , 
ter  of  the  yessel,  or  his  agent,  and  could  not  defeat  the  right  off 
[the  owner  of  the  goods  who  had  not  authorised  any  such  change  J 
'  The  bill  of  lading  is,  by  the  custom  of  merchants,  transferable, 
;  so  as  to  yest  in  the  assignee  the  title  to  the  goods  which  the 
assignor  had  in  them  ;  but  if  a  person  without  authority  from^ 
me  ships  my  goods  and  takes  a  bill  of  lading  in  his  own  name, 
,  he  cannot,  by  assigning  that  bill  of  lading  to  another,  diyest  my 
\  title  to  the  property^  If  by  the  perils  of  the  sea,  or  otherwise^ 
""the  master  of  the  Dove  was  unable  to  continue  the  yoyage,  and 
be  was  obliged  to  send  on  the  cargo  by  another  yessef,    hehad 
no  right  to  change  the  consignee  of  the  goods  f  and  if  he  wished 
to  retain  a  lien  upon  the' goods  for  the  freight  pro  rata  itineriSj 
he  should  haye  done  so  by  a  special  clause  in  the  new  bill  of 
lading.    In  this  case  the  unauthorized  sale  of  the  goods  in  the 
port  of  New-Tork,  by  the  master  of  the  Dove,  was  probably 


^; 
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such  an  act  as  would  now  be  a  felpny^  under  the  proviaions  of 
the  Revised  Statutes  prohibiting  carriers  of  goods,  deliyered  to 
them  to  be  transported  for  hire)  from  embezzling  the  goods  or 
converting  the  same  to  their  own  use ;  and  even  at  the  time 
when  this  transaction  took  place,  no  rights  could  be  acquired  by 
third  parties,  as  against  the  owner  of  the  goods,  by  such  a  fraud- 
ulent act  of  the  carrier  to  whom  they  were  entrusted  for  carriage 
or  transportation  merely. 

The  question  does  not  arise  on  this  writ  of  errof  whether  the 
Messrs.  Saltus  by  the  purchase  were  substituted  in  the  place  of 
Coffin  If  CartwrigfU  as  to  the  lien  upon  thi  goods  for  the  freight 
paid  by  them  to  the  master  of  the  Dusty  Miller.  If  there  had 
not  been  an  actual  conversion  of  the  goods  before  the  com- 
mencement of  the  suit,  the  question  would  arise  whether  there 
ever  was  a  lien  which  the  purchasers  from  Coffin  &  Carlwright 
could  claim  the  benefit  of;  and,  if  such  lien  existed,  whether  it 
had  not  been  waived  by  putting  their  claim  to  retain  the  goods  upon 
Other  grounds.  It  appears,  however,  by  the  evidence,  that  the 
plaintiffs  in  error  had  actually  converted  the  goods,  by  selling' 
them  on  the  day  of  their  purchase ;  and  if  they  once  had  a  lien ' 
which  would  have  rebutted  ^the  presumption  of  a  conversion, 
from  the  mere  fact  of  refusing  to  deliver  on  demand,  when  the 
amount  of  the  lien  was  not  tendered  or  offered  to  be  paid,  a  tender 
after  they  had  put  it  out  of  their  power  to  receive  the  money  and 
deliver  the  goods,  by  an  actual  sale,  would  have  been  a  useless 
ceremony,  and  was  not  necessary  to  enable  the  owner  of  the 
goods  to  recover  in  an  action  of  trover.  In  such  a  case  if  there 
was  a  valid  lien  in  favor  of  the  defendants  before  the  conversion, 
they  would  be  entitled  to  be  recouped  in  the  damage,  to  the 
extent  of  such  lien ;  but  they  could  not  defeat  the  plaintiff's 
action  altogether. 

The  bill  of  lading  signed  by  Collins  at  New-Orleans  was  only 
prima  facie  evidence  that  the  consignees  were  the  owners  of  the 
property,  and  the  letter  of  Bridge  &  Vose,  the  shippers,  which 
was  sent  to  the  consignees  with  the  bill  of  lading,  was  sufficient 
to  rebut  that  presumption  and  to  show  that  the  property  really 
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belonged  to  Otis  Everett  of  Boston^  in  whose  name  the  suit  was 
^brought.  Besides,  one  of  the  consignees  was  examined  as  a 
witness,  and  proved  that  Everett,  and  not  the  consignees  at  New- 
York,  was  the  real  owner  of  the  goods.  I  have  no  doubt, 
therefore,  that  the  judgment  of  the  supreme  court  was  correct, 
and  that  it  ought  to  be  affirmed. 

By  Senator  Vseplanck.  This  cause,  though  of  small  magni- 
tude as  to  the  amount  of  property  in  question,  has  been  contested 
in  various  forms  through  all  the  courts  to  this  tribunal  of  last 
resort. 

The  spirit  of  contentious  litigation  ought  to  find  little  favor 
here ;  yet  in  this  instance,  I  think,  the  parties  have  deserved  well 
of  the  public,  because  the  main  question  in  the  case  is  of  great 
importance  and  must  frequently  arise  in  a  commercial  community* 
It  ought,  therefore,  to  be  distinctly  settled  on  principles  of  gene- 
ral application.  That  those  principles  are  not  very  clearly  settled 
in  our  state,  we  need  no  higher  evidence  than  the  manner  in 
which  this  cause  now  comes  before  us.  The  supreme  court  have 
reversed  the  unanimous  decision  of  the  superior  court  of  law  of 
the  city  of  New- York,  and  on  the  broad  principles  governing  the 
questions  which  we  are  now  to  decide,  there  is  a  direct  contra- 
riety between  the  opinions  of  our  highest  court  of  common  law 
and  those  of  our  most  eminent  commercial  tribunal,  as  delivered 
by  their  chief  justice,  who  was  formerly  chancellor  of  this  state.* 


*  The  following  ii  what  wu  said  by  Chief  Jnttiee  Jonee  in  ttie  Boperlor  court  of 
law  of  the  city  of  New- York,  on  fiie  main  queition  in  this  ease : 

'<  It  mast  be  conceded,  that  a  purchaser,  for  a  fitir  and  Taloable  consideration  la 
the  usual  course  of  trade,  without  notice  of  any  conflicting  claim,  or  any  suspicious 
eireumstancesto  awaken  inquiry,  or  to  put  him  on  bis  guard,  will,  as  a  general  mlo 
be  protected  In  his  purchase,  and  unaffected  by  any  latent  claims.  But  there  are 
exceptions  to  this  lule,  and  it  is  supposed  by  the  plaintiff  that  he  comes  within  them. 
He  was  the  owner  of  the  lead,  and  Collins,  the  master,  who  assumed  the  power  of 
disposing  of  it,  was  a  mere  carrier,  to  whom  it  was  entruated  for  the  purpose  of 
transportation ;  and  the  sale  of  i^  by  him,  was  without  necessity,  and  wholly  unau- 
thorized. It  is,  on  this  ground,  contended  that  the  sale  was  yoid,  and  that  no  title 
pasKd  by  the  transfer.  There  can  be  no  question,  that  an  agent  for  a  special  pur* 
pose,  has  no  authority  to  seU  the  proper^  of  his  principal,  unkss  in  eases  of  abso- 
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The  main  question  depends  upon  and  involves  the  general 
rule  that  ought  to  govern,  between  the  conflicting  rights  of  bona 
fide  purchasers  of  personal  property,  bought  without  notice  of 
any  opposing  claim,  and  those  of  the  original  owner  divested  of 
the  possession  or  the  control  of  his  property  by  accident,  mistake 
fraud  or  misplaced  confidence.  The  original  owner  now  claims 
his  lead  against  purchasers  who  bought  for  a  fair  price,  in  the 
usual  course  of  trade,  from  persons  holding  the  usual  evidence 
of  such  property,  (a  bill  of  lading  endorsed  to  them,)  and  in 
actual  possession  of  the  goods.  Of  these  two  innocent  parties, 
which  of  the  two  is  to  bear  the  loss  arisbg  from  the  wrong-doing 
of  the  third  1 

The  universal  and  fundamental  principle  of  our  law  of  per- 
sonal  property,  is,  that  no  man  can.  be  divested  of  his  property 
without  his  own  consent ;  and,  consequently,  that  even  the  hon- 
est purchaser  imder  a  defective  title  canliot  hold  agsdnst  the  true 
proprietor*  That  ^  no  one  can  transfer  to  another  a  better  title 
than  he  has  himself,"  is  a  maxim,  says  Chancellor  Kent,  ^^  alike 


l«te  neoenit^;  and  it  It  admitted  that  a  mailar  of  a  Tevel  itanda  la  ttiat  relation  to 
tlie  ihlpper  ik  gooda.  Bat  a  iiiaater>  iHio  la  at  tlie  aame  time  eonaignee  of  flie 
gooda,  and,  fat  aUn  liigfaer  reaaoii%  one  wlio  flUa  himaelf  flie  eharanter  of  abipper, 
liaa  an  andoobted  power  to  aeU,  and  lila  bona  fide  tranafen  win  be  effeehial  to  pnr- 
cliaaer%  againat  any  aeeret  tmat  for  ottiera,  with  whieh  lili  apparent  title  may  be 
affected.  If  itbeknowntothepardiaflertfaattheTendoracqnlreatliepoaMaaionof 
the  gooda  and  liia  tiUe  to  them,  in  quality  of  ahipmaater,  or  if  he  haa  notice  of  any 
eireamataaeea  tending  to  ahow  that  othwa  are  intereatod  In  (he  property,  he  buya  at 
hla  perils  and  Ida  title  wiU  be  inndld  aa  againat  tlie  trae  owner.  There  ia,  more- 
orer,  one  elaia  of  caaea  to  whieh  the  law  extenda  a  atiU  greater  protection.  It  ia 
the  caae  where  the  vendor  acqnirea  the  poaieaaion  of  the  gooda  without  any  act  or 
agency  of  the  owner,  and  againit  hia  will :  aa,  for  example^  icAara  tktiy  ar9  ttokf^, 
orcometotliepo8Maaorby^!ndifig.  In  the  flrai  of  theae  cauet,  no  titte  can  be  trana- 
fened,  eyen  to  a  bona  fide  pnrchaaer  ;  and  in  flie  laat,  the  whole  burden  of  proof, 
t  anatain  the  pnrehaae,  ia  thrown  upon  the  buyer.  Reaaona  of  policy,  aa  well  aa  a 
aenae  of  juatlce,  have  led  to  theae  rigid  rulea  in  thoae  apecial  casea,  and  the  ftiTor- 
able  operation  of  them,  aa  general  pnnciplea,  to  the  community  at  large,  raconeUea 
ua  with  the  aeverity  with  wliieh  they  aomeUmea  preaa  upon  innocent  purchaaera. 
AndaUthecaaeaeitedarerefenable  to,  andgovenedby,  theae  principlea,  aa  a  short 
reriew  of  them  wiU  diow.  But  doea  thia  caae  come  within  that  priyileged  claai  7 
Collina  waa  not  the  maator  of  the  Teeael  in  whieh  the  lead  waa  imported,  but  waa 
ttieholderof  OkebiUof  ladingaignedby  Johnaon,  themaater^for  it    Hewaathe 
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of  the  common  and  the  civil  law,  and  a  sale,  ex  vi  fiefmmt, 
imports  nothing  more  than  .that  the  bona  fide  purchaser  succeeds 
to  the  rights  of  the  vendor."  The  only  exception  to  this  rule  in 
the  ancient  £Dg1i^  jurisprudence  was,  that  of  sales  in  markets 
overt,  a  custom  which  has  not  been  introduced  iamong  us.  '^  It 
has  been  frequently  held  in  this  country  that  the  English  law  of 
markets  overt  had  not  been  adopted,  and  consequently,  as  % 
general  rule,  the  title  of  the  true  owner  cannot  be  lost  without 
his  consent."    2  Kenfs  Comm>  324,  and  cases  there  citei* 

To  whatever  and  however  numerous  exceptions  this  rule  of 
our  law  may  be  subject,  it  is  unquestionably  the  general  and 
regulating  principle,  modified  only  by  the  absolute  necessity  or 
the  obvious  policy  of  human  affairs.  The  chief  justice'  of  the 
superior  court  has  said,  in  his  opinion  on  fhis  case,  that  ^  it  must 
be  conceded  that  a  purchaser  for  a  fair  and  valuable  consideration 
in  the  usual  course  of  trade,  without  notice  of  any  conflicting 
claim  or  any  suspicious  drcumstances  to  awaken  inquiry,  or  to 


■ppsurent  owner.  The  bin  of  lading  imported,  that  it  was  shipped  by  hit  agent  for 
turn,  and  it  was  eonsigned  to  order^  and  the  biU  of  lading  d^ivterad  to  him.  It  ivu 
mixed  up  with  goods  of  hia  own.  He,  thus  vested  with  the  apparent  Oframrshfpi 
and  poflsesaing  the  4ocumenlary  titles  eonsigned  the  whole  to  CotBn  ft  Caitwrigh^ 
and  contracted  to  sell  the  lead  to  the  defendants,  who  coaipleted  (he  purchase  wUh 
the  consignees,  and  paid  the  price  to  them.  There  n  no  oneelrenmaimiee  fai  efvl- 
dance  tending^ to  show  the  dbfendansts  that  the  plaintiflf  had  angr  interest  in  Ihe  pM* 
party,  nor  was  there  any  thing  unusual  or  extraordinary  in  the  transaction  to  lead 
them  to  distrust  the  right  of  CkiUins  to  sell.  It  is  not  nAeommon  to  eonsign  goodi 
to  the  master  for  sale  by  him.  But*  in  this  ease,  CoUiikS  did  not  act  in  the  charaolsr 
of  master,  but  of  owner.  He  may  haye  committed  a  fraud  on  the  plaintiflr,  bat 
fhuid  in  the  vendor  is  not  of  itself  foAcient  to  invalidate  the  titte  of  the  purchaser. 
Who  enabled  Collins  tocommit  the  fraud,  assume  the  ownership,  and  sen  the  goods  f 
The  agent  of  the  plaintifll  He  did  not  obtain  the  property  by  theft  or  by  findfang. 
The  possession  of  it  was  delivered  to  him  by  the  owner.  The  delivery  was  for  a 
special  purpose,  it  is  trae,  but  he  was  enabled,  by  ttai  delivery,  to  change  the 
eharacter  of  the  possession,  and  by  the  new  bills  of  lading,  from  tlie  intermediala 
agent  at  Norfolk,  he  fraudulently  converted  the  property,  represented  himself  as 
owner,  and  suppressed  all  evidence  of  his  agency  for  the  plaintiff.  To  hold  a  pur- 
chase, by  an  innocent  party,  of  such  a  vendor  to  be  invalid,  a»against  the  plaintill^ 
would  be  carrying  the  principle  far  beyond  any  case  latterly  decided,  and  tend  t» 
involve  purchasers  in  great  aod  unreasonable  peril." 


ALBANY,  DECEMBER,  1838.  2T7 

* 
'   •  —    -        -  -      -  ■ .  —  -  _^ 

Mt9M  V.   ETBPett. 

pat  him  on  his  gaard^  will,  as  a  general  rule,  be  protected  in  his 
parchase,  and  unaffected  by  any  latent  claim.  But  there  are 
exceptions  to  this  rule.''  Now  I  cannot  agree  with  the  learned 
dief  justice  that  this  is  the  general  rule.  On  the  contrary,  I 
Aink  it  obrious  that  it  is  but  the  broad  statement  of  a  large  class 
of  exceptions  to  the  operation  of  a  much  more  general  principle, 
and  that  statement  of  exceptions  is  subject  again  to  many  limi- 
tations. I  hare  stated  the  general  and  governing  law ;  let  us 
now  see  what  are  precisely  the  exceptions  to  it. 

The  first  and  most  remarkable  class -of  these  exci^ptions,  relates 
lo  money,  cash,  bank  bills,  checks  and  notes  payable  to  the  bearer 
or  transferable  by  deliyery,  and  in  short,  whatever  comes  under 
the  general  notion  of  currency.  It  was  decided  by  Lord  Chief 
Justice  fiolt,  ^t  an  early  period  of  .our  commercial  law,  that 
money  and  bills  payable  to  bearer,  though  stolen,  could  not  be 
recovered  after  they  had  passed  into  currency ;  «nd  this  ^Vby 
reason  of  the  course  of  trade  which  creates  a  property  in  the 
holder •''  ^^  They  pass  by  delivery  only,  and  are  considered  as 
caah,  and  the  posstiswn  always  carries  with  it  the  ftoperty?^ 
1  Salk.  126.  A  k>ng  series  of  decisions,  beginning  with  Miller 
T.  Race^  1  Burr.  462,  has  now  settl^  the  law,  t|)at  possession 
of  such  paper  is  presumptive  proof  of  property,  and  that  he  who 
received  it  in  the  course  of  trade  for  a  fair  consideration,  with- 
oat  any  reason  for  jast  suspicion,  can  hold  it  against  the  true 
owner,  and  recover  on  it  against  the  drawer,  maker  and  others 
parties,  even  if  the  paper  had  been  stolen  from  or  lost  by  the 
former  holder;  such  former  holder  .retaining  all  his  original 
rights  only  against  the  thief  or  the  finder.  Or  whoever  received 
the  paper  from  them  under  suspicious  circumstances.  These 
decisions  have  been  argued  upon  as  authorities  (at  least  in  the 
way  of  analogy)  both  at  bar  and  in  opinions  of  the  courts,  in 
eases  involving  the  same  question  as  to  goods  or  other  moveable 
property.  Hence,  it  was  inferred  that  goods  bought  or  received 
^^  in  the  course  of  trade,  stand  on  the  same  footing  with  bank 
notes  or  checks  so  received."    But  an  examination  of  the  cases 
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will  show  tliat  this  part  of  the  law  of  negotiable  paper  rtsts  on 
gronncte  quite  peculiar  to  itself,  for  the  following  reasons :  .1. 
The  protection  of  the  bona  fide  holder  of  paper,  transferable  by 
deliyery,  extends  even  to  cases  where  the  paper  has  been  lest  or 
stolen.     But  it  has  been  often  decided  that  loss  by  aoddent, 
theft  or  robbery,  does  not  divest  the  title  of  the  owner  of  goods^ 
nor  give  a  title  in  them  to  a  fair  after  purchaser.    2.  The  rule  Is 
put  by  all  the  authorities  on  the  express  and  separate  ground  of 
the  necessity  of  sustaining  the  credit  and  circulation  of  the  cur- 
rency.     Thus  Lord  Chief  Justice  Hardwicke:      ^^  No  dispute 
ought  to  be  made  with  the  holder  of  a  cash  note,  who  came 
*  fairly  by  it,  for  the  sake  of  currency,  to  which  discrediting  such 
notes  would  be  a  great  disturbance."    See,  too,  the  reasoning 
of  Lord  Mansfield,  in  all  cases  on  this  head  decided  before 
him.    Thus  says  he,  in  the  case  of  a  stolen  note,  Peac6ck  v. 
RkodeSj  1  Doug.  636,  ^^  An  assignee  must  take  the  thing  as- 
signed, subject  to  all  the  equity  to  which  the  ori^al  party 
was  subject.     If  this  rule  was  applied  to  bills,  it  would  stop 
their  currency."      Similar  reasons  are  assigned  for  the  same 
decision  by  American  judges.     3.  The  analogy  between  notes 
and  moveables  or  goods,  is  expressly  denied  in  the  leading  cases 
on  this  head.     Thus  in  reply  to  an  argument  founded  on  that 
similarity.  Lord  Mansfield  answers,  1  Aiir  467,  ^^The  whole 
fallacy  of  the  argument  rests  upon  comparing  bank  notes  to  what 
they  do  oAt  resemble,  and  what  they  ought  not  to  be  compared 
to,  viz.  goods,  or  securities,  or  documents  for  debts.    Now  they 
are  not  goods,  nor  securities,  nor  similar  to  them  \  they  are  trea- 
ted as  cash  to  all  purposes,"  &c. 

-  Setting  wholly  aside  then,  this  part  of  the  law  as  to  cash, 
bank  notes,  and  bills  to  bearer,  as  founded  on  the  peculiar  neces- 
sities of  currency  and  trade,  and  regulated  by  decisions  and 
usages  peculiar  to  itself,  what  rules  do  we  find  to  obtain  in  other 
instances  of  conflict  between  the  rights  of  original  owners  and 
those  of  fair  purchasers  ?  After  a  careful  examination  of  all  the 
Bnglish  cases  and  those  of  this  state,  that  have  been  cited  or 
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referred  to,  I  come  to  this  general  conclusioiii  that  the  title  of 
property  in  things  moveable  can  pass  from  the  owner  only  by 
his  own  consent  and  voluntary  act,  or  by  operation  of  law ;  but 
that  the  honest  purchaser  who  buys  for  a  valuable  consideration 
in  the  course  of  trade,  without  notice  of  any  adverse  claim,  or 
any  circumstances  which  might  lead  a  prudent  man  to  suspect 
such  adverse  claim,  will  be  protected  in  his  title  against  the 
original  owner  in  those  cases,  and  in  those  onlyj  where  such 
Qwner  has  by  his  own  direct  voluntary  act  conferred  upon  the 
person  from  whom  the  bona  fide  vendee  derives  title,  the  appa- 
rent right  of  property  as  owner,  or  of  disposal  as  an  agent.  I 
find  two  distinct  classes  of  cases  under  this  head,  and  no  more. 

I.  The  first  is,  when  the  owner  with  the  intention  of  sale,  has 
in  any  way  parted  with  the  actual  property  of  his  goods,  with 
his  own  consent,  though  under  such  circumstances  of  fraud  o^" 
error,  as  would  make  that  consent  revocable,  rescind  the  sale,  and 
authorize  the  recovery  of  the  goods  as  against  such  vendee.  But 
if  the  property  passes  into  the  hands  of  honest  purchasers,  the 
first  owner  must  bear  the  loss.  Thus,  to  take  an  instance  from 
our  own  reports,  where  goods  were  obtained  by  a  sale  on  credit, 
under  a  forged  recommendation  and  guaranty^  and  then  sold  to  a 
bona  fide  purchaser  in  the  customary  course  of  trade,  the  second 
buyer  was  protected  in  his  possession  against  the  defrauded 

^original  owner.  Mowry  v.  Walshj  -8  Cotren,  243.  So,  again, 
where  the  owner  gave  possession  and  the  apparent  tide  of  pro- 
perty to  a  purchaser,  who  gave  his  worthless  note,  in  fraudulent 
contemplation  of  immediate  bankruptcy,  a  fair  purchase  from  the 
fraudulent  vendee  was  held  to  be  good  against  the  first  owner. 
Root  V.  Frenchy  13  Wendell^  572.  See  also  McCarty  v.  Vick^ 
12  Johns.  R.  348.  In  all  such  cases,  to  protect  the  new  purcha- 
ser, there  must  be  a  full  consent  of  the  owner  to  the  transfer  of 
property,  though  such  consent  might  be  temporary  only,  obtained 
by  fraud  or  mistake,  and  therefore  revocable  against  such  unfair 
first  purchaser. 

II.  The  other  class  of  cases  in  which  the  owner  loses  the  right 
of  following  and  reclaiming  his  property  is,  where  he  has,  by  his 
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I  own  voluntary  act  or  consent,  given  to  another  such  evidence  of 
;  the  right  of  selling  his  goods  as,  according  to  the  custom  of  trade^ 
y\  or  the  common  understanding  of  the  world,  usually  accompanies 
the  authority  of  disposal ;  or,  to  use  the  language  of  Lord  Ellen- 
borough,  when  the  owner  "  has  given  the  external  tndictaofthe, 
right  of  disposing  of  his  property."     Here  it  is  well  settled  that, 
however  the  possessor  of  such  externa!  indicia  may  abuse  the 
confidence  of  his  principal,  a  sale  to  a  fair  purchaser  divests  the 
''  first  title,  and  the  authority  to  sell  so  conferred,  whether  real  or 
•'  apparent,  is  good  against  him  who  gave  it.  ' 

Thus,  the  consignee,  in  a  bill  of  lading,  is  furnished  by  his 
consignor  with  such  evidence  of  right  of  disposal,  according  to 
the  custom  and  law  of  trade,  so  that  the  bona  fide  bolder  of  the 
■  bill 'endorsed  by  the  consignee  is  entitled  ;;to  all  the  rights  of 
property  of  the  consignor  in>those  goods,  if  bought  fairly  in  the 
course  of  business,  although  the  actual  consignee,  under  whose 
endorsement  he  holds,  has  no  right  to  the  goods  as  against  the 
former  owner.  If  such  goods  were  not  paid  for,  they  might  be 
stopped  in  /ran^tYtf  by  the  owner,  unless  his  cbnsignee  has  already 
assigned  his  bill  of  lading;  biit  that  assignment  divests  the  owner 
of  his  right  of  stoppage  against  such  assignee. 

The  famous  series  of  decisions  in  the  various  courts  in  the  case 
of  LickbarrofD  v.  Jlfcwon,  2  T.  R.  63, 2  H.  Black.  H.  11,  6  T.  fi. 
367,  which  led  to  the  establishment  of  the  doctrine  of  this  quali- 
fied negotiability  of  bills  of  lading,  memorable  alike  in  legal  and 
commercial  history,  strongly- illustrates  the  whole  question  before 
us.  There,  Buller  and  his  associate  judges,  trained  up  at  the 
feet  of  the  great  father  of  English  commercial  jurisprudence, 
maintained  and  estfblished  the  law  as  we  .now  hold  it,  undeir 
the  influence  of  Mansfield's  genius,  upon'  his  reasoning  and 
on  his  authority,  against  those  of  Lord  Loughborough  and 
others,  the  most  learned  lawyers  of  their  times.  All  the  argu- 
ments and  admissions  of  both  sides  show  how  deeply  the  gene;- 
ral  principle  is  rooted  in  the  law  of  England,  that  (to  use 
Lord  Loughborough's  words)  '^  mere  poiSttsion,  without  a  just 
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title,  gives  no  property,  and  the  person  to  whom  such  possession 
18  transferred  by  delivery,  must  take  the  hazard  of  the  title  of  its 
author."  It  is  only  as  an  express  exception  to  this  rule  that  it 
was  maintained,  and  finally  established,  that  the  custom  of  mer* 
chants,  evidenced  and  sanctioned  by  legal  decisions,  and  founded 
on  those  conveniencies  of  trade,  so  admirably  stated  by  Buller, 
had  compelled  the  courts  to  consider  the  owner  as  giving  his  con- 
signee evidence  of  the  power  of  disposal,  which  it  was  not  for 
him  to  dispute  when  the  goods  had  fairly  passed  into  other  hands 
on  the  faith  of  that  evidence.  But  there  is  no  case  to  be  Ibiin4, 
or  any  reason  or  analogy  any  where  suggested  in  the  books, 
which  would  go  to  show  that  the  real  owner  could  be  concluded 
by  a  bill  of  lading  not  given  by  himself,  but  by  some  third  per* 
son,  erroneously  or  fraudulently,  as  in  this  present  case.  The 
assignment  of  the  bill  of  lading  conveys,  not  an  absolute  right  to  f 
goods,  but  the  right,  and  title  merely  of  the  actual  consignor,  who 
alone  is  bound  by  it. 

Again  :  the  owner  may  lose  the  right  of  recovering  his  goods  ^. 
against  purchasers,  by  exhibiting  to  the  world  a  third  person  as    - 
having  power  to  sell  and  dispose  of  them ;  and  this,  not  only  by    , 
giving  a  direct  authority  to  him,  but  by  conferring  an  implied    i 
authority.    Such  an  authority  may  be  implied  by  the  assent  to  and 
ratification  of  prior  similar  dealings,  so  as  to  hold  such  person 
out  to  those  with  whom  he  is  in  the  habit  of  trading,  as  author* 
ized  to*  buy  or  sell.    It  may  be  inferred  from  the  nature  of  the 
business  of  the  agent,  with  fit  accompanying  circumstances.   ^^  If 
a  man,"  says  Bay  ley,  J.  in  Pickering  v.  Bvfkj  16  Easty  44,  ^^  puts 
goods  into  another's  custody,  whose  common  business  it  is  to  sell, 
he  confers  an  implied  authority  to   sell  ;^  and  the  cause   was 
decided  on  that  ground.     But  this  implied  authority  must  arise 
from  the  natural  and  obvious  interpretation  of  facts,  according  to 
the  habits  and  usages  of  business ;  and  it  never  applies  where 
the  character  and  business  of  the  person  in  possession,  do  not 
warrant  the  reasonable  presumption  of  his  being  empowered  to 
sell  property  of  that  kind.     If,  therefore,  to  use  an  illustration 
of  Lord  Chief  Justice  Ellenborough,  in  the  case  just  cited,  a  per- 
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son  entrusts  his  watch  to  a  watchmaker  to  be  repaired,  the  Watch- 
maker is  not  exhibited  to  the  world  as  an  owner,  or  agent,  and 
credit  is  not  given  as  such,  because  he  has  possession  of  the  watch  ; 
the  owner^  therefore,  would  not  be  bound  by  his  sale.  When 
these  exceptions  cease,  the  general  rule  resumes  its  sway ;  and 
the  law  is  therefore  clear,  that  an  agent,  for  a  particular  purpose, 
and  under  a  limited  power,  cannot  bind  his  principal  if  he  exceed 
his  powtf.  ^^  Whoever  deals  with  an  agent  constituted  for  a 
special  purpose,  deals  at  his  peril,  when  the  agent  passes  the  pre- 
cipe limits  of  his  power."  2  Ktnfs  Comm,  621 ,  hnd  the  autha- 
rUies  there  cited. 

Beyond  the  precise  exceptions  I  have  above  stated.  I  think  our 
law  has  not  carried  the  protection  of  the^ir  vende^  against  the 
defrauded  or  unfortunate  owner.  It  protect  blk^^TCen  the  owner's 
I  misplaced  confidence  has  voluntarily  given  to  another  the  appa- 
rent right  of  property  or  of  sale.  But  if  the  owner  loses  his  pro-\ 
perty,  or  is  robbed  of  it,  or  it  is  sold  or  pledged  without  his  con-j 
sent  by  one  who  has  only  a  temporary  right  to  its  use  by  hiring,! 
or  otherwise,  or  a  qualified  possession  of  it  for  a  specific  purpose  J 
as  for  transportation,  or  for  work  to  be  performed  on  it,  the  owner' 
can  follow  and  reclaim  it  in  the  hands  of  any  person,  however 
innocent.  Among  the  numerous  cases  to  this  effect,  I  will  cite 
only  that  of  Hewe  v.  Parfcefy  2  T.  R,  376,  which  I  select  not 
only  on  account  of  the  strong  and  unhesitating  manner  of  the 
decision,  but  because  it  was  pronounced  by  the  very  judges  who, 
in  the  case  of  Lickbarrow  v.  Jtfa^^,  had  carried  the  protection 
of  a  bima  fide  purchaf er  under  a  bill  of  lading  far  beyond  the 
rigor  of  the  ancient  law.  There,  plate  had  been  pawned  by  a 
widow  who  had  onlv  a  life  interest  in  it  under  her  husband's  will, 
of  which  fact  the  pawnee  had  no  notice.  It  was  not  doubted  that 
the  lien  for  the  monies  advanced  on  such  pledge  was  void  against 
the  remainder-man,  after  the  widow's  death.  ^Per  curiam  t 
This  point  is  clearly  settled,  and  the  law  must  remain  as  it  is, 
until  the  legislature  think  fit  to  provide  that  the  possesHon  of 
such  chattels  is  proef  of  ownership." 

In  order  to  decide  in  such  conflicts  between  the  claims  of 
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equally  meritorious  sufferers  by  the  wrong  of  a  third  party, 
public  policy  must  draw  an  arbitrary  line  somewhere,  and  the 
greatest  merit  of  such  a  rule  must  be  its  certainty  and  unifor- 
mity. 

The  rule  of  our  law,  as  I  understand  it,  is  perfectly  consistent 
with  the  equity  between  the  parties,  as  far  as  auch  equity  can 
apply ;  and  it  serves  the  great  interests  of  commerce,  in  a  state 
of  such  extensive  foreign  and  domestic  trade  as  ours,  by  pro* 
tecting  the  property  of  the  stranger,  as  well  as  of  our  own  citi- 
zens, against  the  possible  frauds  of  carriers  by  sea,  or  by  inter- 
nal transportation,  whilst  it  throws  upon  the  resident  merchant 
the  responsibility  of  taking  care  with  whom  he  deals,  and  teaches 
him  a  lesson  of  wholesome  caution.  It  is  no  mean  proof  of  the 
wisdom  of  the  rule,  that  it  agrees  in  substance  with  the  provi- 
sions of  the  Napoleon  Code.  The  code,  like  our  law,  holds  as 
a  general  rule,  that  the  sale  of  goods,  by  any  but  the  true  holder, 
is  a  nullity  ;  ^'  Xa  vente  de  la  chose  d^autrui  est  nulle,^  Code 
Civil  ni.  art.  1599.  Tt  confines  the  authority  of  the  special 
agent  or  mandataire  to  the  strict  limits  of  his  power ;  and  in 
sales,  Ihe  power  must  always  be  special  and  express.  Code  Civile 
art.  1989.  It  allows  the  right  of  revendication  or  stoppage  in 
transitu  against  the  insolvent  or  fraudulent  purchaser  or  con- 
signee ;  but  that  right  ceases,  as  with  us,  against  the  consignee, 
when  the  goods  have  been  fairly  sold  according  to  the  bills  of 
lading ;  ^^  vendues  sans  fraude  sur  factures  et  connaissementsJ^^ 
Code  de  Commerce^  Lio.  HI.,  art.  576,  577, 578.  The  Scotch 
law,  as  I  gather  from  BelPs  Commentaries^  lays  down  a  different 
role,  that  ^^  a  purchaser,  in  the  course  of  trade,  should  be  pro- 
tected in  the  purchase  of  goods  from  any  on^who  has  them  in 
lawful  possession."  This  agrees  with  the  doctrine  of  our  supe- 
rior court,  and  might  be  a  safe  enough  rule,  if  generally  adopted 
and  understood.  But  it  is  not  the  rule  of  our  own  law,  which 
is  perhaps  quite  as  wise,  as  well  as  certainly  founded  on  a  HQUcb 
larger  and  wider  commercial  experience. 

Let  us  apply  these  conclusions  to  the  present  case.  Collins, 
the  person  whose  sale  it  is  asserted  must  divest  the  original 
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owner  of  his  rights  in  favor  of  the  bona  fde  purchaser,  stands^ 
it  is  said  by  the  superior  court,*  in  a  double  relation  of  ^^  a 
master,  who  is  at  the  same  time  the  consignee  of  the  goods^ 
and  who  himself  filled  the  character  of  shipper,  and  hast 
therefore  an  undoubted  power  to  sell,  and  his  bona  fide  trans*! 
fer  will  be  effectual  to  purchasers  against  any  secret  tcust  for 
others  with  which  his  apparent  title  might  be  affected."  Had 
the.  lead  been  consigned  to  Collins  from  the  intermediate  port^ 
by  tt^e  otoner  or  his  agent,  this  would  be  true.  But  it  is  shipped 
by  Myers,  of  whom  neither  the  owner,  nor  any  one  with  full 
ppwer  to  represent  him  in  this  matter,  had  any  knowledge  as  an 
agent,  and  under  whose  care  the  vessel  and  cargo  were  placed 
by  Collins,  so  that  he  appeared  only  as  his  representative,  and 
thus  he  styles  himself  in  the  bill  of  lading.  The  plaintiff  below 
comes  in  nowise  within  the  rule  I  have  stated.  He  has  neither 
given  to  Collins  documentary  and  mercantile  evidence  of  pro- 
perty in  a  bill  of  lading  from  himself  or  his  ovm  agent  with 
competent  power,  nor  the  evidence  customary  in  business,  such 
as  to  hold  him  out  as  an  agent  authorized  to  change  the  title  of 
his  property  in  his  goods.  The  assumed  authority  of  shipping 
goods  in  his  own  name  and  to  his  own  order,  at  Norfolk,  and 
the  documentary  evidence  of  it  in  the  bill  of  lading,  can  have 
no  more  effect  as  to  the  title  of  the  property,  than  if  he  had 
forged  such  a  bill  of  lading  at  New-Orleans. 

Neither  does  the  selection  of  a  ship  and  its  master  vest  in  the 
master  any  implied  authority  to  sell  the  ship,  or  any  part  of  her 
cargo.  His  business  is  to  carry  the  goods,  and  no  more,  with 
some  other'  clearly  defined  and  very  limited  powers,  to  be  exer- 
cised only  in  cases  of  absolute  necessity.  He  stands  in  the  same 
legal  relation  to  his  cargo  with  the  watchmaker,  in  the  case  sup- 
posed by  Lord  EUenborough,  who  has  in  his  hands  a  watch  to  be 
repaired.  He  is  not  exhibited  to  the  world  as  the  owner,  or  agent 
for  selling ;  and  if  he  does  sell  it,  the  sale  is  void  against  the 
true  proprietor.  The  law  of  shipping  is  well  known  to  the 
commercial  world,  to  declare  that  the  master  has  no  authority 
to  sell  the  cargo,  or  any  part  of  it,  unless  under  circumstances 
of  pressing  necessity  abroad ;  and  of  that  absolute  necessity,  the 
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burden  of  proof  rests  on  the  purchaser,  and  the  presumption  is 
against  it.  As  Judge  Bayley  states  the  law,  3  Bam.  4r  Cress. 
196,  '^  The  captain  has  no  right  to  act  as  agent  for  the  owner  of 
goods,  unless  in  absolute  necessity.  The  purchaser  obtains  no 
property  by  the  act  of  his  professing  to  sell.''  And  this  was 
held  where  the  master  acted  in  perfect  good  faith.  How  much 
stronger  is  the  case  of  a  probable  fraud!  Thus  again  :  in  Dree- 
man  t.  East  India  Co.  5  Bam.  ^  Cress.  619,  Abbott,  Ch.  J., 
says,  ^^  a  sale  of  a  cargo,  or  any  part  of  it,  by  the  master,  can 
confer  no  title,  unless  there  was  an  absolute  necessity ; "  and  the 
reason  of  the  rule  is  thus  assigned  by  Jadge  Best  in  the  same 
t;ase  :  ^*  A  carrier  by  sea  and  by  land  stands  in  the  same  relation 
to  the  owner  of  goods  to  be  carried.  Their  duty  is  to  carry  the 
goods,  and  the  authority  only  such  as  is  necessary.  Tlie  pur- 
chaser, knowing  that  necessity  alone  can  justify  the  sale,  and 
give  him  a  title  to  what  he  buys,  will  assure  himself  that  there 
IS  a  real  necessity  for  the  sale  before  he  makes  the  purchase  ; 
and  caution  on  his  part  mil  prevent  what  has  frequently  hap- 
penedy  the  fraudulent  sale  of  ships  and  cargoes  in  foreign  ports?^ 
Such,  then,  being  the  well  settled  and  generally  known  law,  the 
selection  of  a  master  or  any  other  carrier,  by  sea  or  land, 
does  nothing  to  exhibit  such  a  carrier  to  the  world  as  having  the 
power  of  disposing  of  the  goods  he  carries.  The  owner  does 
nothing  to  enable  him  to  commit  a  fraud  on  third  persons.  He 
gives  merely  a  qualified  possession,  and  if  that  is  turned  into  an 
assumed  right  of  ownership,  it  is  a  tortious  conversion,  and  will 
not  divest  the  owner's  title. 

It  is  true  that  the  rule  will  sometimes,  as  was  urged  by  Chief 
Justice  Jones,  *4nvolve  purchasers  in  great  perils;"  but  that 
peril  can  scarcely  be  called  ^^  unreasonable,"  since  there  is  a 
reason  of  public  policy 'of  at  least  «qual  weight  to  counterbalance 
this  inconvenience.  It  is  the  same  which  is  the  ground  of  the 
absolute  prohibition  to  a  master  or  carrier  to  sell  the  goods  he 
transports,  except  under  insurmountable  necesnty ;  it  is  to  pre- 
vent, in  the  language  of  the  court  in  the  case  just  quoted,  6  Bam. 
^  Cress.  620,^^  fraudulent  sales  of  ships  and  cargoes  in  foreign 
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ports."  Now  the  fraudulent  consigmnent  or  change  of  the  appa- 
rent evidence  of  property  for  the  purpose  of  selling  elsewhere, 
is  but  another  form  of  the  same  evil.  I  may  add  that  this  same 
rule,  however  rigid  and  occasionally  hard  in  its  operations,  is 
no  small  safegard  to  the  protection  of  the  owner's  rights  in  goods 
and  other  property,  in  active  commerce  necessarily  placed  under 
the  temporary  control,  and  in  (he  legal  though  qualified  posses- 
sion of  agents,  sailors,  carriers,  boatmen,  servants  and  clerks,  a» 
well  as  of  those  who  may  have  them  stored  for  safe  keeping,  and 
their  clerks,  porters  and  servants. 

On  the  other  question,  as  to  the  right  of  the  defendants  below 
to  stand  in  the  place  of  their  vendor,  and  to  be  protected  to  the 
extent  of  the  charges  on  the  lead  for  freight,  as  claimed  by  Col- 
lins, I  need  say  but  little.  The  right  of  lien  in  such  circumstan- 
ces, (if  any  right  exist  here,)  depends  upon  actual  possession 
by  the  factor,  or  carrier,  or  his  immediate  agent.  When  the 
goods  are  sold  paid  delivered  to  a  third  person,  the  lien,  as  such^ 
expires  with  the  possession.  This  is  the  distinction  between  the' 
present  ease  and  the  former  suit  against  Coffin  &  Cartwright, 
who  were  immediate  agents  or  bailees  of  Collins. 

The  two  courts  below  have  agreed  in  deciding  against  the 
validity  of  the  objections  to  the  evidence  raised  on  the  trial  of 
the  cause,  and  I  have  nothing  to  add  to  the  reasons  they  assign  > 
to  all  which  I  fully  assent. 

The  importance  of  the  principles  and  rules  not  only  of  decision 
but  of  active  business  involved  in  this  cause,  especially  in  relation 
to  that  vast  and  busy  community  which  I  immediately  represent 
ia^this  body,  has  led  me  to  examine  this>vhole  head  of  law  with 
an  interest  and  at  a  length  wholly  disproportioned  to  the  amount 
of  value  in  controversy.  If  the  views  I  have  been  able  to  pre- 
sent shall  in  any  way,  directly  or  indirectly,  tend  to  settle  the 
law  on  this  head,  or  make  it  more  clearly  and  correctly  under- 
stood, the  study  I  have  given  the  subject  will  have  been  well 
bestowed. 

I  am  of  opinion  that  the  judgment  of  the  supreme  court, 
reversing  that  of  the  superior  court  of  New- York,  be  affirmed. 

Judgment  unanimously  atfiamed. 
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The  Ameuoav  Ikbuiuhob  Compakt  «t.  Oqvbn  k  McCk>MB. 

In  tke  Uuuranm  of  t  TCMe]  on  fivM.  (h«  warraiiSy  of  HMBortUma  Is  compiled 
withy  If  the  Temeibe  in  an  nnexcepUonable  oondition  at  t|ie  eommeneement  of 
tbe  litt  ;  and  the  fiiet  that  ihe  anbeequently  nutained  damnge,  and  w«i  not  pro- 
perly re-fltted  at  an  Intermediate  port,  doee  not  diacfaarge  the  faunrer  from  nib- 
leqnent  risk  or  lorn,  provided  meh  Ion  be  not  the  coneequence  of  the  omimion. 

A  itfmi  of  MMMrfMnefft,  arising  after  the  commencement  of  the  risk,  and  permit- 
ted to  eontinne  from  bad  fidOi  or  ¥rant  of  ordinary  pradenoe  or  dU^tenoe  on  the 
part  of  the  owner  or  his  agents^  discharges  the  underwriter  from  liability  for  any 
loss,  th§  eontagMsncs  qf  iueh  wtmi  qf  faUh,  prarfsnct  or  dUigmu;  bnt  does  not 
aflbettteeontnetoflnsaranoeetfeniif  «Msr  tUk^r  loss  eovwedby  the  policy, 
«nd  not  oansed  or  increased  by  such  psrtidular  defect. 

The  insurer  is  not  liable  either  in  the  case  of  a  fsdhnlefll  tdal  lost  or  aehud  lost, 
where  it  appears  that  the  wssttsfty  the  frimafiaeU  groond  of  abandonment  (faoogh 
seal,  w«  yet  the  result  of  snlpetfon^fNgsiics,  or  wmit  of  tfM^iMgsacs  ontti»part 
of  the  owner  or  his  agents. 

Under  ordlnaiy  eircnmstanees,  a  ressel  cannot  be  abandoned  as  for  a  constroetiTe 
or  technical  tolBlhMs  on  the  groond  of  tbe  inability  of  (he  master  to  obtain  ftmds 
to  make  neeessa^  repairsb  where  the  owner  is  chargeitble  with  want  of  eneNanry 
pntdtukce  in  famishing /nfulff  or  owlU,  and  especially  where  he  has  deprived  the 
mailer  of  the  means  ordhiarily  possessed  by  him  to  obtain  ftmds  or  credit. 

In  determining  the  right  to  abandon  as  for  a  taeMsol  fotellott  In  ref evence  to  the 
oost  of  repairs,  the  parties  i^tssaw,  are  concloded  by  the  som  inserted  in  the 
policy  as  the  valne  of  the  vessel,  and  are  not  allowed  to  give  proof  of  its  rt^l 


Error  from  the  supreme  court.  Ogden  and  M'Comb  brought 
i&n  action  in  the  superior  court  of  law  of  the  city  of  KtvhYork^ 
on  a  policy  of  insurance  imderwritten  by  the  American  Insurance 
Company,  on  three-fourths  of  a  schooner,  in  the  names  of  Ogden 
&,  liFComb,  as  the  agents  of  the  owner — ^loss  payable  to  them. 
The  policy  was  on  tivie^  for  six  months  from  the  17th  of  Novem- 
ber, 1829 — sum  insured,  $1,800.  The  vessel  sailed  the  26th 
November,  on  a  voyage  from  Kew-York  to  Charleston^  from 
thence  to  Jforfolkj  and  from  thence  to  St.  Thomasy  in  the  West 
Indies.  Whilst  going  into  Charleston  harbor,  and  while  tbe 
vessel  was  in  charge  of  a  pilot,  the  small  bower  anchor  was  lost 
on  the  outward  bar.  The  schooner  did  not  go  up  to  the  city, 
but  discharged  her  cargo,  which  consisted  of  stone,  about  one 
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and  a  half  miles  from  the  city.     The  Tessel  remained  in  the 
harbor  five  or  six  days ;  the  pilot  engaged  to  get  up  the  anchor, 
but  did  not  do  so ;  and  the  wind  being  fair,  the  schooner  sailed 
for  Jforfolkf  where  she  arrived  in  safety.     On  her  arrival  there, 
the  master  made  inquiries  for  an  anchor,  but  could  not  procure 
one  of  a  suitable  size ;  those  he  saw  were  too  heavy  or  too  light. 
He  remained  at  Norfolk  nine  or  ten  days,  took  in  a  cargo  of 
shingles,  and  proceeded  on  his  voyage  to  St,  Themas^  on  the  7th 
January.    I'hree  days  afterwards,  the  schooner  sprung  aleak,  in 
consequence  of  a  heavy  cross  sea,  and  in  three  days  more,  she 
encountered  a  severe  gale  of  wind,  with  a  heavy  sea ;  her  sails 
were  split,  and  the  mainmast  sprung,  and  the  vessel  became  very 
leaky.     She  however  succeeded  in  reaching  St,  Thomas  on  the 
5!5th  January.    The  master,  after  making  inquiries  of  mechanics, 
made  an  estimate  thai  the  vessel   could  not  be  repaired   and 
rendered  seaworthy  for  less  than  $1,700.    The  cargo  was  dis- 
charged, and  a  survey  was  taken  of  the  vessel  by  three  surveyors 
appointed  by  the  U.  S.  consul,  who  reported  that  the  repairs 
might  be  made  for  $800  or  $900.    The  master  was  wholly  des- 
titute of  funds ;  the  consignees  of  the  cargo  refused  to  make 
advances,  Wie  freight  having  been  previously  drawn  for,  and 
they  holding  a  protested  draft  for  the  same ;  and  money  could 
not  be  obtained  on  hott<ym/ry^  although  the  master  attempted  to 
raise  money  in  that  way  for  the  purpose  of  making  repairs. 
Under  these  circumstances,  the  vessel  was  sold  at  auction,  and 
brought  only  the  sum  of  $388,32.     The  plaintiffs  abandoned  as 
for  a  total  loss.    The  insurance  company  offered  to  pay  the 
damage  as  estimated  by  the  surveyors  at  St.  Thomas ;   which 
offer  the  plaintiffs  refused,  and  brought  their  suit.    The  coun- 
sel for  the  defendants  requested  the  judge  to  charge  the  jury, 
1.  That  St.  Thomas  Being  the  port  of  destination,  the  inability  of 
the  master  to  procure  there  the  necessary  funds  for  repairing 
the  vessel,  was  not  a  sufficient  ground  of  abandonment  i  2,  That 
the  policy  being  on  time,  the  warranty  of  seaworthiness  attached 
as  a  condition  precedent  at  the  commencement  of  each  voyage 
during  the  period  which  it  covered,  and  that  it  being  admitted 
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that  the  vessel  was  unseaworthy  from  the  want  of  an  anchor 
when  she  left  Charleston,  and  also  when  she  left  I^'orfolk,  the 
defendants  were  discharged  from  all  subsequent  perils ;  or  if  the 
judge  was  of  a  different  opinion,  that  then  he  should  charge  that 
the  evidence  was  not  sufficient  to  excuse  the  laches  of  the  master 
in  not  recovering  his  anchor  or  obtaining  a  new  one  at  Charles- 
tony  and  that  therefore  the  defendants  were  discharged  from  all 
subsequent  liability ;  and  3.  That  if  the  judge  should  be  of 
opinion  that  the  laches  -  of  the  master  at  Charleston  were  suffi- 
ciently excused,  then  that  he  should  charge  the  jury  that  it  was 
the  duty  of  the  master,  after  his  arrival  at  JSTorfolkj  if  an  anchor 
could  not  there  be  obtained,  to  procure  one  from  a  neighboring 
port ;  and  if  the  jury  should  be  of  opinion  that,  by  sending  to 
Baltimore  or  New- York,  or  any  "other  neighboring  port,  the 
master  could  have  obtained  an  anchor  without  an  unreasonable 
delay  of  the  voyage,  then  that  the  defendants  were  entitled  to 
their  verdict.  The  judge  charged  the  jury  that  the  inability  of 
the  master  to  procure  the  necessary  funds  at  St.  Thomas  was  a 
valid  cause  of  abandonment ;  and  further  instructed  them  that  the 
vessel  continued  to  be  covered  by  the  policy  during  the  voyage, 
and  that  the  plaintiffs  were  entitled  to  recover  if  the  negli- 
gence and  laches  imputed  to  the  master  were  sufficiently 
excused,  and  that  the  material  question  of  fact  on  that  point  was 
whether  the  master  made  use  of  due  diligence  at  Norfolk  to 
obtain  an  anchor.  The  defendants  excepted  to  the  charge.  The 
jury  found  a  verdict  for  the  plaintiffs  for  $2,161,  on  which  judg- 
ment was  rendered.  The  defendants  sued  out  a  writ  of  error^ 
and  removed  the  record  into  the  supreme  court,  where  the  judg- 
ment was  affirmed.  See  opinions  delivered  in  supreme  court) 
15  Wendell,  635,  et  seq.  The  defendants  thereupon  removed 
the  record  into  this  court,  where  the  cause  was  argued  by  : 

D.  Lordyjun.  for  the  plaintiffs  in  error. 

iS^.  P.  Staples,  for  the  defendants  in  error. 
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Points  for  the  plaintiffs  in  error: 

I.  The  warranty  of  sea-worthiness  is  a  condition  going  to 
the  whole  contract  of  insurance.  It  attached  as  a  condition  mt 
Charleston,  and  at  Norfolk ;  and  was  broken  by  the  sailing  with- 
out a  small  bower  anchor^  and  thus  in  a  confessedly  unfit  state 
for  the  voyage ;  and  the  court  erred,  in  not  having  thus  charged 
the  jury,  as  requested  by  the  defendants'  counsel.  PntTutm  v. 
Ward^  3  Jlfo^^.  R.  481.  2  Phil,  oh  Ins.  114, 115.  Franklin  v. 
Shato^  11  Pick.  221 . 

IL  There  was  no  legal  evidcince  upon  which  could  be  submit- 
ted to  the  jury,  the  question  of  an  excuse  or  laches  at  Charleston 
or  Norfolk  :  1«  Because  the  master  had  no  right  to  go  to  sea 
on  a  blind  expectation  of  picking  up  an  anchor  he  had  lost  in 
the  ocean.  2.  Because  he^  had  no  funds  nor  credit  to  get  an 
anchor  at  Charleston,  and  therefore  there  was  no  place  for  the 
exercise  of  diligence  on  the  subject,  and  none  was  in  fact  exer- 
cised. 3.  Because  at  Norfolk  he  had  no  funds,  and  he  does  not 
show  that  he  had  any  credit ;  and  for  these  reasons  also  no  deli- 
gence  there  could  be  otherwise  than  illusory. 

III.  The  breach  of  the  condition  of  seaworthiness  discharges 
the  insurer  from  all  subsequ^it  losses,  and  is  not  a  mere  exemption 
from  the  consequences  of  the  defect.  PhiL  on  Ins.  117.  2td. 
103.  Park  on  Ins.  ch.  11^  of  seanoorthiness.  Hughes  on  Ins. 
263,269.  Christie  v.  Secretan,  8  T.  R.  192.  SUva  v.  Low^  1 
Johns.  Cos.  184,  198.  Craig  v.  United  States  Ins.  Co.  Peters^ 
a  C.  R.  410, 416.  WUkie  v.  Geddes^  3  i^oio,  60.  It  is  a  con- 
dition annulling  the  contract ;  not  a  promise  merely  assuming 
the  consequences  of  a  deficiency.  All  the  doctrines  of  ii^surance 
law  pronounce  the  contract  void  after  the  condition  or  warranty 
is  broken.  A  different  rule  as  to  warranties  in  insurance 
would  defeat  all  the  protection  afforded  by  them,  from  the  want 
of  connexion,  control  or  knowledge  by  the  insurer  in  respect  to 
the  property  insured  while  absent  on  the  voyage.  The  only  ex- 
ception, if  any,  is  where  the  ship  having  been  unsea worthy,  has 
been  made  seaworthy  before  the  loss.  Weir  v.  Aberdeen^  2 
Bam.  &  Md.  320.      See  Hughes^  269,  270.    A  deviation  has 
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the  effect  of  discharging  the  contract,  and  not  merely  of  throw- 
ing consequences  on  the  insured.  So  of  misrepresentation  or 
concealment.  1  Phil,  on  Ins.  110.  S<5  of  any  breach  of  war* 
ranty.    id,  131  j  and  castM  cited, 

TV.  The  inability  of  the  master  at  St.  Thomas,  to  procure  the 
necessary  funds,  was  not  a  valid  cause  of  abandonment.  See 
Peale  v.  Jlfer.  Im.  Co,  3  Mason^  65.  2  Marshy  662.  Hughes ^ 
387.     1  PhU.  389. 

1.  Because  such  Inability  arose  from  culpable  neglect  and 
remissness  in  sending  the  vessel  on  the  voyages  without  funds, 
withoat  credit,  and  without  the  ordinary  resources  afforded  by 
the  freight.     Van  Buren  v.  Wilson^  9  Cowen^  168. 

2.  Because  this  inability  is  a  circumstance  merely  personal  to 
the  party  in  the  adventure,  and  does  not  grow  out  of  the  perils 
of  the  sea,  or  any  thing  connected  with  the  usual  course  of  trade 
on  which  the  contract  is  based.  Sale  of  cargo  for  necessities  of 
the  vessel,  is  not  a  loss  for  which  the  insurer  is  responsible. 
Hughes,  219,  220. 

3.  Because  such  a  rule  would  make  the  same  extent  of  Toss^ 
in  a  vessel  of  the  same  value  and  at  the  same  port,  a  ground  of 
abandonment,  where  the  insured  had  withdrawn  all  his  funds  and 
had  no  credit :  ai^d  no  ground  of  abandonment  where  the  insured 
had  funds  or  credit :  and  thus  introduce  a  capricious  inequality. 

4.  Because,  the  rule  being  settled,  that  where  the  repairs  are 
practicable,  the  vessel  is  not  deemed  subject  to  abandonment 
unless  the  repairs  (deducting  one-third  new  for  old)  exceed  half 
the  value  of  the  repaired  V:assel ;  therefore  it  is  the  duty  of  the 
assured  to  retain  and  repair  bis  vessel :  his  inability  to  discharge 
this  duty  is  his  misfortune  or  fault,  and  not  that  of  the  insurer. 
It  is  similar  tp  the  master's  agency :  if  the  vessel  be  damaged 
beyond  half  her  value,  he  is  agent  of  the  assurers ;  if  within  half 
her  value,  of  the  assured.     1  Phil,  on  Ins,  468. 

5.  The  rule  ^^that  the  right  of  abandonment  is  to  be  judged 
of  by  all  the  circumstances  of  each  particular  case,''  is  to  be 
understood  in  relation  to  the  circumstance^  of  the  property  itself, 
and  not  to  the  circumstances  of  the  insurer ;  and  in  relation  to 
the  various  circumstances  which  have  in  law  been  heretofore 
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held  grounds  of  abandonment ;  otherwise  the  rule  becomes  futile 
from  its  indefiniteness. 

6.  The  rule  contended  for  by  the  plaintiffs  in  error,  contem- 
plates only  a  reasonable  obligation  to  provide  some  means  for  the 
vessel  at  the  known  ports  of  destination.  And  if  the  rule  of 
abandonment  now  contended  for  applies  at  the  port  of  destination^ 
it  will  equally  apply  at  the  port  of  departure;  so  that. a  trivial 
accident  to  a  ship  in  the  very  port  of  the  owner,  would  warrant 
an  abandonment  if  he  were  insolvent. 

7.  The  mere  good  faith  of  the  master,  in  abandoning  or  selling 
his  ship  does  not  create  a  total  loss,  unless  the  circumstances  upon 
which  he  acted  of  themselves  were  a  ground  of  abandonment. 
Patapsco  Ins.  Co.  v.  Ivrethgatty  2  Pick.  26.  5  Peters^  621.  2 
PhU.  on  Ins.  292. 

Points  for  the  defenddnts  in  error : 

I.  The  nonsuit  was  correctly  refused. 

n.  The  charge  of  the  court,  that  the  inability  to  procure  funds 
at  St.  Thomas  was  a  sufficient  cause  of  abandonment,  was  cor- 
rect. 1  Phil,  on  Ins.  11.  Read  v.  jBonAam,  3  Brod.  tr  Bing. 
384.     1  Bing.  445.   American  Ins.  Co.  v.  Center^  4  Wendell^  46. 

III.  The  charge  of  the  court,  that  if  due  diligence  had  been 
used  to  keep  the  vessel  seaworthy  she  viras  covered  by  the  policy, 
was  correct;  and  the  judgment  ought  to  be  affirmed  with  costs. 
Wier  V.  Aberdeen^  2  Bam.  fy  Add.  320.  Hughes  on  Ins.  269, 
fyc.  Holditoorth  v.  TFetr,  1  Man.  8r  Ryl.  673.  Paddock  v. 
Frank.  Ins.  Co.  11  Pick.  227,233.  2  Phil,  on  Ins.  115.  Cotheal 
r.  Jeff.  Ins.  Co.  7  Wendell^  81. 

After  advisement,  the  following  opinions  were  delivered : 

By  the  Chancellor.  Two  questions  are  presented  for  the 
consideration  of  the  court  in  this  case  :  1st.  Whether  there  was 
a  breach  of  the  implied  virarranty  of  seaworthiness,  by  the  depar* 
ture  of  the  ship  from  Charleston,  on  her  second  passage  after  the 
commencement  of  the  risk  without  providing  a  new  anchor  in 
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the  place  of  the  one  that  was  lost  in  going  into  that  port ;  and 
S.  Whether  the  master  was  justified  in  selling  the  vessel)  for  the 
want  of  funds  to  repair,  in  her  third  port  of  discharge  after  the 
commencement  of  the  risk ;  although  the  actual  cost  of  repairs, 
at  that  port,  deducting  one  third  new  for  old,  would,  if  the  mas- 
ter had  been  furnished  with  funds  or  had  possessed  the  ordinary 
means  of  obtaining  them,  have  been  less  than  half  the  value  of 
the  vessel  as  fixed  by  the  parties  in  the  policy. 

The  fact  that  the  loss  of  the  anchor  rendered  the  vessel  unsea- 
worthy,  even  for  the  coasting  trade,  was  not  disputed  on  the 
trial;  although  the  damage  which  afterwards  occurred  to  the 
vessel  upon  her  passage  from  Norfolk  to  St.  Thomas  was,  in 
fact,  in  no  way  attributable  to  the  want  of  a  second  anchor.  If 
upon  a  time  policy,  like  the  present,  the  implied  warranty  that  the 
vessel  is  seaworthy,  applies  to  the  commencement  of  each  separate 
passage  during  the  continuance  of  the  risk,  even  where  such  un- 
seaworthiness has  been  caused  by  the  perils  insured  against,  then 
it  was  perfectly  immaterial  whether  the  master  had  or  had  not 
a  reasonable  excuse  for  leaving  either  the  port  of  Charleston  or 
the  port  of  Norfolk  without  re-placing  the  small  bower  anchor 
which  was  lost  upon  the  Charleston  bar.  On  the  other  hand, 
if  there  was  no  such  warranty  of  seaworthiness,  then  as  the 
anchor  was  lost  by  a  peril  insured  against,  and  the  subsequent 
damage  to  the  vessel  at  sea  was  in  no  way  caused  by  the  negli- 
gence of  the  master  in  not  procuring  an  anchor  previous  to  his 
departure  from  Norfolk,  the  question  whether  the  anchor  could 
have  been  procured  with  reasonable  diligence  does  not  appear  to 
have  been  a  proper  subject  for  the  consideration  of  the  jury ;  or 
at  least  the  underwriters  could  not  complain  of  that  part  of  the 
charge  which  related  to  the  excuse  of  the  master  for  not  supply- 
ing himself  with  a  new  anchor.  Departing  from  the  port  of 
Norfolk  in  an  unseaworthy  state,  either  with  or  without  excuse 
for  not  supplying  the  loss  of  the  anchor,  might  have  deprived 
his  owners  of  the  benefit  of  an  insurance,  for  that  passage,  upon 
the  freight  and  might  also  have  rendered  them  liable  to  to  the 
shippers  for  any  damages  sustained  by  the  latter  if  the  shingles 
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had  been  lost  and  the  policy  upon  such  cargo  had  been  avoided 
on  aqcount  of  the  unseaworthiness  of  the  vessel.  But  if  there 
was,  as  between  the  owners  of  the  vessel,  and  the  underwriters 
upon  this  time  policy  thereon,  no  implied  warranty  of  seawor- 
thiness for  this  particular  passage,  in  reference  to  this  damage, 
sustained  upon  a  previous  passage  by  one  of  the  perils  insured 
against,  the  underwriters  could  only  be  discharged  from  their 
liability  on  the  ground  that  the  subsequent  damage  or  loss  either 
certainly  was,  or  that  it  might  possibly  have  been,  caused  by  the 
negligence  of  the  master,  in  not  using  due  diligence  to  render 
his  vessel  seaworthy  after  the  previous  accident ;  and  not  where 
as  in  this  case,  it  is  evident  that  the  subsequent  loss  or  damage 
must  have  arisen  from  other  causes  exclusively. 

In  ordinary  cases,  the  implied  warranty  of  seaworthiness  only 
applies  to  the  commencement  of  the  adventure,  or  risk,  and  not 
to  any  intermediate  port  of  destination  during  the  continuance 
of  the  adventure,  or  voyage,  unless  such  unseaworthiness  is 
caused  by  some  accident  or  peril  not  covered  by  the  policy. 
And  if  the  warranty  is  complied  with  at  the  commencement  of 
the  voyage,  or  risk,  and  the  vessel  is  afterwards  injured  and 
rendered  unseaworthy  by  a  peril  insured  against,  it  is  only 
necessary  that  the  master  should  use  reasonable  diligence  to  put 
her  in  a  proper  situation  toP  proceed  on  her  voyage ;  and  where 
there  has  been  negligence  on  the  part  of  the  master  in  this 
respect,  the  underwriters  are  only  excused  from  the  payment  of 
the  subsequent  damage  or  loss  which  may  have  been  caused  or 
sustained)  by  the  want  of  such  due  diligence,  Peters  v.  The  Pha- 
nix  Ins.  Co.  3  Serg.  4*  Rawhy  26  j  Paddock  v. .  T%e  Franklin 
Ins.  Co.  11  Pick.  227,  It  is  supposed,  however,  by  the  counsel 
for  the  plaintiffs  in  error,  that  these  principles  are  not  applica- 
ble to  an  insurance  upon  a  time  policy )  that  such  a  policy  is  ia 
the  nature  of  a  separate  insurance  upon  each  voyage  or  passage 
which  is  undertaken  by  the  assured  during  the  continuance  of 
the  risk :  and  that  the  underwriter  is  not  liable  upon  his  policy 
if  the  vessel  is  not  seaworthy  at  the  time  of  her  departure  from 
each  port  or  place  of  destination,  in  the  course  of  her  business, 
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during  the  continuance  of  the  risk;  although  the  subsequent 
damage  or  loss  is  in  no  way  attributable  to  such  unseaworthiness. 
If  this  is  the  legal  construction  of  a  time  policy,  then  it  is  cer- 
tain that  the  underwriters  are  not  liable  for  the  loss  in  the  present 
case,  as  this  is  a  time  policy  in  the  broadest  sense  of  the  term. 
It  was  a  policy  upon  the  vessel  only,  for  six  months  from  the 
17th  November,  1829 ;  without  reference  to  the  port  or  place 
where  she  then  was,  or  any  port  or  ports  of  departure  or  desti- 
nation, or  any  particular  voyages  or  passages  upon  which  she 
was  to  be  sent  during  the  continuance  of  the  risk.  It  does  not 
appear  by  the  evidence  where  the  vessel  was  at  the  commence* 
ment  of  the  risk ;  although  it  may  be  fairly  inferred  therefrom 
tfiat  she  was  either  in  the  port  of  New- York,  or  at  some  of  the 
stone  quarries  in  the  neighborhood,  as  she  sailed  from  that  port 
for  Charleston  about  a  week  afterwards,  with  a  full  cargo  of 
stone,  fully  manned  and  equipped,  and  perfectly  seaworthy  for 
that  voyage  or  passage. 

Much  may  undoubtedly  be  said  in  favor  of  applying  the  prin- 
ciple of  an  implied  warranty  of  seaworthiness  in  a  policy  upon  a 
vessel  on  time  merely,  to  each  successive  passage  or  voyage  dur- 
ing the  continuance  of  the  risk,  where  the  unseaworthiness  at  the 
commencement  of  the  second  or  subsequent  voyage  or  passage 
had  not  been  caused  by  the  perils  insured  against ;  as  the  assured 
ought  not  to  be  tempted,  in  any  case^  to  risk  the  lives  of  the 
crew  or  the  property  of  others  unnecessarily,  by  putting  out  to 
sea  without  taking  all  the  usual  precautions  to  guard  against 
accidents.  But  it  is  a  well  known  fact,  that  various  opinions 
exist  in  difierent  places  as  to  what  is  necessary  to  render  a  vessel 
perfectly  seaworthy,  and  what  would  be  deemed  requisite  by  the 
customs  of  one  port  or  country,  might  not  be  required  by  the 
customs  of  another.  Neither  public  policy  or  the  interests  of 
commerce,  therefore,  require  the  extension  of  the  principle  of 
implied  warranties  upon  marine  insurances^  in  this  respect,  far- 
ther than  they  have  been  carried  by  the  courts  of  this  country 
and  of  England,  in  previous  cases.  I  have  not  been  able  to  find 
any  case  in  which  it  has  been  held  that  a  time  policy  differed 
from  an  ordinary  policy  upon  a  voyage  to  different  ports,  where 
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there  was  an  insurance  upon  the  vessel  for  the  entire  voyage  or 
adventure,  so  far  as  regards  the  warranty  of  seaworthiness ;  on 
the  contrary,  there  are  cases,  both  in  this  country  and  in  Eng- 
land, in  which  it  has  been  held  that  upon  a  time  policy,  where 
the  implied  warranty  of  seaworthiness  was  complied  with  at  the 
commencement  of  the  adventure  ot  first  voyage  or  passage,  the 
underwriter  was  not  discharged  from  the  payment  of  damages 
accrued  subsequent  to  an  injury  which  rendered  the  vessel  unsea- 
worthy,  and  which  had  not  been  fully  repaired  the  first  opportu- 
nity.    Thus,  in  the  case  of  Brooks  v.  The  Oriental  Ins*  Co.  7 
Pick,  259,  which  was  a  time  policy  much  like  the  present,  where 
the  vessel  was  insured  for  twelve  months,  from  Salem  to  any 
port  or  ports  on  the  globe,  one  or  more  times,  and  the  vessel,  on 
one  of  her  passages  from  Boston  to  Brazil,  was  disabled  by  the 
perils  of  the  sea,  the  assured  was  permitted  to  recover  for  subse- 
quent damage  to  the  vessel  by  the  risks  insured  against,  although 
she  had  not  been  fully  repaired,  so  as  to  render  her  again  sea- 
worthy, at  either  of  the  ports  of  Bahla,  Havana  or  New  Orleans, 
to  which  ports  she  successively  went,  in  the  course  of  her  trading 
voyages,  after  the  first  disaster  which  rendered  her  unseaworthy. 
And  in  the  recent  case  of  Hollingworih  v.  Broderickj  which 
came  before  the  court  of  king's  bench  in  England  in  May,  1837, 
1  Lond.  Juristy  p.  430,  in  an  action  upon  a  time  policy  by  the 
assured  against  the  underwriter,  the  defendant  pleaded  in  bar  of 
the  action  that  subsequent  to  the  policy,  and  before  the  loss,  the 
ship  became  broken,  damaged  and  unseaworthy,  and   that  by 
care  and  diligence,  and  with  little  expense,  she  could  have  been 
rendered  seaworthy,  but  that  the  assured  neglected  to  make  such 
repairs,  by  reason  whereof  she  remained  unseaworthy  until  the 
time  of  the  loss.     And,  upon  demurrer  to  this  plea.  Lord  Den- 
man  and  the  other  judges  of  that  court  held  that  the  plea  formed 
no  defence  to  the  action,  as  it  was  not  averred  that  the  vessel 
was  lost  in  consequence  of  such  unseaworthiness ;  and  that  the 
implied  warranty  only  applied  to  the  commencement  of  the 
adventure  or  risk.     I  am  satisfied,  therefore,  in  the  present  case, 
that  the  assured  were  entitled   to  recover  for  the  subsequent 
damage  to  the  vessel,  although  she  had  been  pi^eviously  rendered 
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UBseaworthy  by  the  loss  of  the  small  bower  anchor,  and  conti- 
nued 80  unseaworthy  at  the  time  of  the  disaster,  upon  her  pas- 
sage from  Norfolk  to  St.  Thomas.  It  only  ren^ains  to  consider 
whether  the  underwriters  were  liable  for  a  Mai  or  only  for  a 
partial  loss. 

The  insurance  by  this  company  was  upon  three-fo^ths  of  the 
Tessel  only,  and  valued  at  $1,800 ;  the  whole  vessel  therefore, 
was  valued  at  $2^00.  And  if  this  is,  for  the  purposes  of  the 
policy,  to  be  taken  as  her  real  value  in  ascertaining  whether  she 
could  have  been  repaired  for  less  than  one-half  her  value,  deduct- 
ing one-third  new  for  old,  then  there  is  no  pretence  that  the 
assured  had  a  right  to  abandon  on  that  account ;  as  the  very 
highest  estimate  of  repairs  at  St.  Thomas  was  but  $1,700.  That 
sum,  after  deducting  one-third  new  for  old,  would  leave  the  cost 
of  repaurs  but  $1,133.33,  or  less  than  half  the  value  as  stipulated 
in  the  policy.  I  am  aware  that  in  the  case  of  Ptale  v.  J%e  Mer- 
chants^ In$,  Co.,  3  Mason? i  R.  5!7,  Judge  Story,  whose  opinion 
is  entitled  to  great  weight  upon  a  question  of  insurance,  held  that 
the  value  of  the  vessel  as  agreed  upon  by  the  parties,  and  mserted 
in  the  policy,  was  not  to  be  taken  as  the  true  value  in  determining 
whether  the  repairs  would  exceed  half  her  value,  in  reference  to 
the  question  of  abandonment.  He  also  decided  in  that  case  that 
in  determining  the  same  question,  the  deduction  of  one-third  new 
for  old  was  not  to  be  made  from  the  estimated  amount  of  the 
repairs.  In  the  first  insurance  cause  which  came  before  me  as  a 
circuit  judge,  I  followed  his  decision  as  to  the  first  point,  but  not 
as  to  the  last ;  although  I  had  at  the  time  some  doubts  v  to  the 
correctness  of  his  decision  upon  both  points.  But  as  .the  conn* 
•el  for  the  assured,  in  whose  favor  i  decided  the  first  question, 
were  not  willing  to  risk  their  client's  cause  upon  the  correctness 
of  the  decision  in  the  case  of  Petde  v.  The  Merchant^  Ins.  Co. 
OD  that  p(»nt,  they  waived  the  benefit  of  the  decision  in  their 
favor,  and  consented  that  the  valuation  of  the  vessel,  as  contained 
in  the  policy,  should  be  considered  as  her  true  value  upon  the 
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question  of  abandonment.  That  point  therefore  was  not  before 
the  superior  courts  of  this  state  when  the  case  afterwards  came 
up  for  review  upon  other  questions  which  arose  at  the  trial. 
But  when  the  case  was  before  this  amrtj  I  availed  myself  of  that 
opportunity  to  say,  that  subsequent  investigation  and  reflection 
had  not  weakened  the  doubts  which  I  had  previously  entertaioed 
as  to  the  correctness  of  Judge  Story's  opinion  upon  the  question 
as  to  the  valuation  in  the  policy.  I  was  not,  however,  aware 
even  at  that  time,  that  the  judgment  or  decree  in  the  case  of 
Peale  v.  The  MtrcAants^  Ins,  Co.  had  been  reversed  upon  the  ques- 
tion of  jurisdiction,  or  at  least  that  it  had  found  its  way  again 
in  the  state  courts,  and  that  the  decision  of  Judge  Story  upon 
many  of  the  points  involved  in  the  cause^  had  not  beien  sustained. 
It  now  appears  that  the  siq)reme  court  of  Massachusetts  has 
expressly  overruled  his  decisions  in  that  case,1(iot  only  as  to  the 
deduction  of  one-third  new  for  old,  so  as  to  settle  that  question 
in  conformity  with  the  reported  decisions  of  the  courts  in  this 
state,  but  also  as  to  the  conclusiv^ess  of  the  valuation  in  the 
policy  ;  in  which  decisions  of  the  state  court  I  most  fully  coo<» 
cur.  Upon  this  last  question,  it  appears  to  be  impossible  to  ad4 
to  the  strong  and  conclusive  reasoning  of  Putnam,  J.  who  deli- 
vered the  opinion  of  the  supreme  court  of  Massachusetts  in  the 
recent  case  of  Deblids  v.  The  Ocean  ins,  Co.  16  Pick.  R.  313* 
He  says,  ^Mn  regard  to  the  value,  we  miu^t  recollect  it  was  fixed 
by  the  agceSment  of  the  parties^  It  is  admitted  that  if  the  vessel 
were  absohittfly  lost  when  returning  to  her  home  port,  after  a 
three  yeais'  voyage  and  essential  deterioration,  the  value  in  the 
policy  should.be  paid.  And  we  cannot  perceive  any  good  rea- 
son why  that  value  should  not  govern  as  well  when  the  assured 
claims  for  a  technical  total  loss  as  when  he  claims  for  a  loss  by 
the  total  destruction  of  the  ship ;  and  why  it  should  not  govern 
when  the  assured  would  lose,  as  well  as  when  he  would  gain  by 
it.  It  seems  to  ub  that  we  should  have  just  as  much  right  to  set 
aside  the  valuation  if  the  vessel  should  be  burnt,  or  otherwise 
actually  destroyed,  when  she  had  become  deteriorated  in  value> 
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as  to  say  that  it  should  be  set  aside  in  the  decision  of  the  ques- 
tion whether  or  not  a  technical  total  loss  had  happened.     If  in 
the  case  of  the  utter  destruction,  the  underwriters  would  not  be 
permitted  to  prove  that  she  was  not  worth  half  as  much  when 
she  was  lost  as  when  the  voyage  commenced,'  why  should  the 
assured  be  permitted  to  prove  that  she  had  deteriorated  to  that 
extent   in   order  to  make   an   abandonment  as  for  a  technical 
total  loss,  which  could  not  be  otherwise  maintained?    It  would, 
we  think,  be  making  a  new  contract,  which  would  be  essentially 
different  in  point  of  mutuality.     If  the  vessel  sustained  damage 
at  a  time  when  she  was  in  great  demand  the  owner  would  repair 
her.     If  at  a  place  where  there  was  an  embargo  and  where  ves- 
sels were  of  comparatively  little  value,  then  he  would  work  up 
her  repairs  to  more  than  half  her  value  in  the  market  there,  claim 
for  the  whole,  and  throw  the  vessel  upon   the  underwriter. 
Wreck  or  not,  total  or  partial  loss,  would  depend  upon  the  ever 
shifting  state  of  the  market,  and  not,  as  it  should,  Upon  the  con* 
dition  of  the  ship.     She  might  be  almost  worthless  at  the  place 
where  she  was  damaged,  and  in  another,  perhaps  not  a  distant 
port,  would  sustain  a  fair  and  reasonable  value.     To  avoid  these 
and  other  uncertainties  and  causes  of  litigation  and  dispute,  the 
parties  agreed  iipon  the  valuation  in  the  policy.    It  was  to  con- 
tinue the  same  although  the,  vessel  should  grow  worse.     It  was 
to  continue  the  same  wherever  she  might  go  under  the  policy, 
although  she  might,  in  some  places,  be  worth  more  and  in  some 
places  less  than  the  value  agreed  upon.     It  was  to  be  co-exten- 
sive with  the  voyage,  as  to  time  and  place."    To  what  has  been 
so  well  said  on  this  subject,  by  another,  I  wiU  merely  add,  that 
by  adhering  to  the  valuation  of  the  vessel  as  fixed  by  the  parties 
in  the  policy,  much  litigation  will  be  prevented,  which  is  gene- 
rally a  serious  injury  to  the  assured.     He  will  then  have  a  fixed 
and  certain  rule  by  which  to  ascertain  and  determine  his  right  to 
abandon,  upon  a  mere  computation,  after  he  has  ascertained  the 
amount  of  repairs  which  will  be  required  fully  to  restore  the 
vessel  to  the  state  she  was  in  previous  to  the  disaster,  by  a  regu- 
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lar  estimate  and  surrey  by  competent  persons  at  the  port  of  neces- 
sity. Such  a  mode  of  ascertaining  the* right  to  abandon  will 
generally  proye  satisfactory  to  underwriters^  and  will  enable 
them,  at  once,  to  determine  whether  to  accept  or  to  reject  the 
abandonment.  But  if  the  valuation  of  the  vessel  in  the  policy  is 
to  be  departed  from,  and  the  actual  value  of  the  ship  at  the  port 
of  necessity  is  also  to  be  ascertained  from  the  uncertain  and  con- 
flicting opinions  of  persons  remote  from  both  parties,  before  the 
underwriters  can  determine  whether  they  will  accept  or.  reject 
the  abandonment,  the  assured  must,  in  the  end)  be  the  principal 
sufferer  by  the  delay  and  litigation,  which  must  arise  from  such 
a  departure  from  the  rule  of  value  adopted  by  the  parties  them- 
selves. I  therefore  think  the  value  of  the  vessel  as  fixed  upon 
by  the  policy  should  be  considered  as  conclusive  between  the 
parties,  in  determining  the  question  whether  the  extent  of  the 
injury  was  such  as  to  authorize  ^  abandonment  as  for  a  techni- 
cal total  loss ;  as  it  is  for  the  purpose  of  ascertaining  the  amount 
which  the  assured  is  to  recover  for  the  loss  of  his  vessel  if  he 
succeeds  in  turning  it  into  a  technical  total  loss.  And  there  was 
no  evidence  in  the  present  case  which  could  authorize  the  jury 
to  find  a  verdict  in  favor  of  the  assured  for  a  total  loss  on  the 
ground  that  the  expense  of  repairs  would  exceed  the  half  of  the 
value  of  the  vessel,  within  the  meaning  of  the  legal  rule  on  that 
subject. 

The  rule  of  permitting  the  assured  to  abandon  when  the  vessel 
has  been  injured  to  more  than  half  the  value,  does  not  exist  in 
England.  It  was  first  adopted  in  this  country  from  a  similar 
rule,  in  relation  to  an  insurance  upon  the  cargo,  in  some  of  the 
other  maritime  countries  of  Europe ;  and  among  others,  in 
France,  according  to  Pothier.  See  derim  278,  Le  Guidon  De 
La  Mer^  ch.  7,  §  1 ;  Pothier  Traite  Du  Cont.  D^Jlssur.  JVo.  118. 
And  it  is  now  adopted  as  a  part  of  the  maritime  law  of  France 
in  terms,  by  the  more  recent  commercial  code  of  Napoleon ; 
except  that  the  new  code  requires  that  the  loss  should  be  at  least 
three-fourths  of  the  value  of  the  property  assured,  to  authorize 
an  abandonment  on  that  account.  Code  de  Com.  art.  369.  As 
this  principle  of  adopting  an  arbitrary  rule  of  proportion,  between 
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the  value  of  the  vessel,  and  the  expense  of  repairing  her  at  the' 
port  of  distress,  for  the  purpose  of  ascertaining  the  right  of  the 
assured  to  abandon  as  for  a  total  loss,  was  substituted  for  the 
more  uncertain  rule  which  exists  in  ikigland,  of  leaving  it  to  the 
jury  to  determine,  as  a  matter  of  fkct  in  all  casesj  whether  the 
fdtuation  of  the  vessel  was  such  as  to  make  it  a  justifiable  case  of 
abandonment,  or  of  a  sale  of  the  ship  for  the  benefit  of  all  parties, 
the  courts  of  this  country  should  be  cautious  how  they  depart 
from  the  established  rule,  or  they  will  find  the  underwriters  and 
the  assured  again  involved  in  the  ruinous  litigation,  which  the 
adoption  of  a  fixed  and  certain  rule  was  intended  to  obviate.  I 
agree  that  there  may  be  cases,  where  the  vessel  is  stranded,' with 
partial  wreck,  or  is  rendered  otherwisie  innavigable  at  a  distance 
firom  any  regular  port,  and  where  the  means  of  riepair  or  the 
necessary  funds  for  that  purpose  could  not  have  been  procured, 
even  if  the  master  was  furnished  with  the  ordinary  powers  to 
obtain  them,  in  which,  from  the  necessity  of  the  case,  there  must 
be  an  abandonment  or  sale  of  the  wreck  of  the  ship.  Pardessui 
admits  that  such  cases  may  exist  eVen  under  the  present  commer- 
cial code  of  France ;  the  390th  article  of  which  declares  that  an 
abandonment  on  the  ground  of  incapacity  to  navigate,  cannot  be 
made  if  the  vessel  stranded  (ecAov^)  may  be  gotten  oflf,  repaired, 
and  put  in  a  state  to  continue  her  course  to  her  place  of  destina- 
tion. Pard.  De  Droits  Oom.  part.  3,  Hi.  5,  ch.  3,  ^  4,  n.  843. 
Tome  3,  p.  370. 

In  the  case  now  under  consideration,  however,  there  was  no 
impossibility  of  repairing  the  vessel,  as  in  the  case  put  by  Par- 
dessus^  on  the  ground  that  she  was  in  a  place  where  there  was 
no  money  to  borrow,  or  workmen  or  materials  to  be  procured 
on  credit,  to  make  the  repairs.  Here  the  vessel  was  in  one  of 
her  regular  ports  of  destination,  with  her,  cargo  on  board  when 
she  arrived  in  a  disabled  state  ;  the  impossibility,  if  any,  of  pro- 
curing funds  on  credit  to  make  the  repairs,  arose  from  the  fact 
that  the  master,  either  by  his  own  fault,  or  by  the  improvidence 
of  his  owners,  was  not  only  depriyed  of  the  benefit  of  his  and 
tlieir  personal  crediti  Iwt  was  divested  of  all  the  other  means? 
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except  the  vessel  itself,  which  the  law  places  under  bis  cantroJ^ 
for  the  repair  and  preservation  of  the  ship.  1  therefore  concur 
in  the  opinion  expressed  by  Air.  Justice  Brooson  in.  the  supreme 
court,  that  this  was  not  a  proper  case  for  converting  what  wu  ia 
fact  only  a  partial  loss  into  a  total  loss,  for  the  purpose  of  charg- 
ing the  underwriters  with  a  greater  amount  than  they  ought  to 
be  compelled  to  pay,  according  to  the  terms  of  the  policy,  and 
giving  to  the  assured  a  greater  sum ,  in  damages  than  in  justice 
and  equity  they  ought  to  recover.  •  It  may  be  proper  to  remark^ 
that  the  part  of  the  decision  of  Judge  Story,  in  the  case  of 
Peale  v.  The  Merchants^  Ins.  Co.y  which  is  relied  upon  by  the 
two  members  of  the  supreme  court,  who  differed  in  opinion  with 
Mr.  Justice  Bronson  in  this  case,-  has  not  been  sustained  in  the 
state  of  Massachusetts,  in  the  subsequent  cases  which  arose  ob 
the  same  or  similar  poKcies  on  that  vessel ;  and  in  some  more 
recent  decisions  in  the  supreme  court  of  that  state.  The  prin- 
ciple of  submitting  it  to  a  jury  in  each  case,  to  decide  what  a 
prudent  owner  would  do  for  the  purpose  of  determinii^  the  right 
of  the  assured  to  abandon,  would  necessarily  leadvto  ruinous  lili^ 
gation,  and  would  deprive  both  the  insurers  and  the  assured  of 
all  the  benefits  intended  to  be  secured  lo  them  by  the  adoption  of 
the  rule  as  to  the  extent  of  the  repairs  exx^eeding  half  the  value  of 
the  vessel.  It  appears  to  me  to  be  wholly  inconsiotent  with  reason 
and  justice  to  permit  both  rules  to  stand  tt^ether.  The  question 
as  to  what  a  prudent  owner  would  do,  may  be  a  very  proper  rule 
of  decision  in  a  case  of  stranding,  and  before  it  is  known  whether 
^  the  vessel  can  be  gotten  off,  or  what  injury  she  hu  sustained  or 
may  sustain  in  her  then  stiuation  ;  and  the  other  rule  cannot  be 
applied  to  such  a  case.  Bu|;  the  adoption  of  such  a  principle  iir 
other  cases,  where  the  vessel  is  safely  moored  in  a  regular  port,, 
would  probably  have  the  effect  here,  as  it  already  bad  in  England, 
of  compelling  underwriters  to  insert  a  stipulation  in  the  pdicj 
that  there  shall  be  no  abandonment  except  in  case  of  capture  or 
detention,  of  where  the  vessel  is  stranded.  I  will  only  add,  that 
I  fully  concur  in  the  reasons  urged  by  Mr.  Justice  Bronson 
against  the  conclusion  at  which  his  brethren  had  arrived  m  tki» 
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case*  I  think,  therefore,  that  the  judgment  is  erroneous,  and 
shonld  be  reversed ;  and  that  a  i^entrs  de  nmfo  should  be  awarded^ 
to  enable  the  assured  to  recover  his  actual  damages  as  for  the 
partial  loss  only. 

By  Senator  VfapLANCK.  There  are  two  distinct  heads  of 
examination  presented  in  this  case,  both  of  them  of  great  interest 
to  our  commerce  and  nayigation. 

The  first  question  is,  how  far  d6es  the  warranty  of  seaworthi- 
ness  of  a  ship  extend  1  Or,  in  other  words,  in  an  insurance  on 
time,  either  for  a  fixed  period,  as  here,  or  for:^  a  circuitous  voyage 
touching  at  several  ports,  or  out  and  home  :  does  this  warranty 
apply  or  not,  as  a  condition  precedent  at  every  successive  port, 
so  that  any  breach  of  it,  after  the  voyage  is  begun,  vacates  the 
contract,  and  discharges  the  underwriter  from  all  subsequent 
losses,  even  when  not  attributable  to  that  particular  breach  1 

I  concur  with  the  decision  of  the  supreme  court  on  this  branch 
of  the  cause,  and  hold  that  the  warranty  of  seaworthiness  as  a 
condition  on  which  the  whole  contract  depends,  is  fully  complied 
with,  if  the  vessel  is  seaworthy  when  the  risk  commences ;  that, 
therefore,  the  fact  of  the  vessel  not  having  been  afterwards  pro- 
perly refitted  as  to  any  particular  damage,  at  an  intermediate  port, 
does  not  discharge  the  insurer  from  subsequent  risk  or  loss,  not 
consequent  on  such  defect.  I  need  not  recapitulate  «11  the  cases 
stated  or  cited  in  the  arguments  before  us,  or  in  the  opinion  of 
the  supreme  court.  That  of  Soldworih  v.  TFeir,  1  Man.  4*  Ryi. 
671,  I  think  is  quite  decisive  of  the  English  doctrine*  It  had 
been  strongly  contended  in  that  cause,  ihat  the  warrant  of  sea- 
worthiness implied  seaworthiness  at  every  successive  port  of  a 
circuitous  voyage  covered  by  one  policy.  The  court  of  king's 
bench  were  unanimous  in  the  opinion,  ^'  that  the  warranty  did  not 
extend  so  far  as  to  require  seaworthiness  at  every  port  from 
which  the  ship  might  depart  in  the  course  of  the  voyage.'^ 
Among  the  American  cases,  that  of  Peters  v.  PAanix  Ins.  Co.  3 
Serg.  Sf  RawUf  in  the  supreme  court  of  Pennsylvania,  is  espe- 
dally  clear  to  the  s^me  point.     The  decbions  in  many  other 
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causes  ioTolTing  this  question,  are  to  the  same  effect,  though 
sometimes  with  less  precision  of  language  in  the  reasoning  of  the 
courts.  The  whole  doctrine  established  or  recognized  by  the 
cases  is  this :  Any  breach  of  the  condition  of  seaworthiness  at 
the  commencement  of  the  risk,  discharges  the  entire  responsi- 
bility of  the  insurer,  whether  the  loss  incurred  be  in  any  way  the 
consequence  of  such  special  defect  of  seaworthiness  or  not.  It 
is  an  obligation  strictissimi  juris ;  it  goes  to  the  foundation  of 
the  contract,  and  is  to  be  complied  with  strictly,  on  both  »des ; 
but  when  the  contract  once  attaches',  it  has  no  further  obligation. 
Any  defect  of* seaworthiness  arising  afterw^ds  from  bad  faith, 
or  want  of  ordinary  prudence  or  diligence  in  the  owner  or  his 
agents,  discharges  the  underwriter  from  liability  for  any  loss  occa- 
sioned by,  or  the  consequence  of,  such  want  of  faith,  prudence 
or  diligence ;  but  from  no  others.  It  does  not  affect  the  contract 
as  to  any  other  risk  or  loss  covered  by  the  insurance,  and  not 
caused  or  increased  by  such  particular  defect. 

There  is,  howeyer,  a  looseness  of  language  in  the  dicta  and 
reasoning  of  some  of  the  cases  on  this  point,  which  has  led  to  a 
corresponding  confusion  in  the  books,  see  1  Phil,  on  Ins.  117,  3 
id.  114,  119,  and  some  doubt  as  to  the  law.  It  seems  to  me 
to  have  arisen  from  confounding  the  express  warranty  of  sese 
wordiiness  at  the  time  of  making  the  insurance,  which  is  the 
warranty  of  a  Jhct  within  the  knowledge  of  the  assured,  with 
the  implied  Warranty  of  due  diligence,  which  is  the  subsequent 
duty  of  the  assured.  The  first  is  a  stipulation  as  to  a  present 
fact,  always  required  and  understood  as  a  condition  precedent,  on 
which  the  contract  depends ;  and  when  that  is  executed,  the  con- 
tract attaches,  and  the  assured  has  fully  performed  that  part  of  his 
stipulation.  But  there  cannot  possibly  be  an  implied  warranty 
of  the  fact  of  unbroken  and  continual  seaworthiness,  for  that 
would  be  in  contradiction  to  the  very  object  of  the  policy,  which 
is  to  insure  against  perils  and  damages,  such  as  must  occaiuon- 
ally  render  the  vessel  not  seaworthy.  But  there  is  another 
implied  warranty,  b^inning  when  the  condition  precedent  of  the 
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fad  of  seawortluDess  ends.    It  is  that  of  the  future  discharge^ 
of  the  assured's  iu^y  to  the  insurer,  of  his  good  faith,  ordinary 
prudence  and  due  diligence  in  the  mapagementi  care  and  repair 
of  the  vessel.    This  peryades  every  part  of  the  law  of  insurance 
and  every  contrstct  formed  under  it,  and  the  assured  takes  upon 
himself  the  contequences  of  every  breach  of  such  duty.    In  the 
words  of  Lord  Mansfield,  1  Bwrt.  341,  ^^  If  the  chance  be  varied 
by  theyaii/^  of  the  owner,  the  insurer  ceases  to  be  liable,  because 
he  is  only  understood  to  engage  that  the  thing  shall  be  done  free 
firom  fortuitous  danger,  provided  due  means  were  used  by  the 
trader  to  attain  that  end."    When  this  duty  and  these  '^  due 
means"  are  neglected,  and  so  far  a$  they  are  neglected^  the  owner 
discharges  the  insurer  from  a]l  the  consequences  of  such  neglect, 
and  takes  upon  himself  the  ride  of  every  defect  of  seaworthi- 
ness, proceeding  firom  his  own  or  his  agent's  negligence  or  mis* 
conduct,  but  no  more.    The  contract  is  still  good  in  relation  to 
every  point  in  which  he  has  not,  by  negligence  or  misconduct, 
made  the  risk  his  own.  Such  is  the  distinction  that  I  draw  from 
comparison  of  the  numerous  cases.    It  is,  I  believe,  well  settled 
law,  and  will  be  found  to  harmonize  all  the decinon^,  though  per- 
haps not  all  the  ikia  of  the  courts.    \  have  gone  more  fully  into 
the  consideration  of  it,  because  it  has  no  small  bearing  on  the 
second  question  of  this  case,  as  well  as  being  decisive  of  the  head 
now  ui^der  examinaticm.    To  apply  this  doctrine  to  the  facts  of 
the  present  case*    The  vessel  was  seaworthy  at  the  beginning  of 
the  risk,  and  the  warranty  of  that  fact  complied  with ;  so  that 
the  contract  of  insurance  attached.     There  was  an  apparent  want 
of  due  diligence  and  ordinary  commercial  prudence,  in  not  pro- 
viding an  anchor  at  one  of  the  intermediate  ports  in  place  of  the 
one  lost ;  and  this  want  of  diligence,  if  proved,  would  have  dis- 
charged the  underwriter,  had  the  loss  in  question  been  attributa- 
ble to  the  want  of  the  anchor.    But  the  damages  occurred  from 
other  causes,  with  which  the  having  or  wanting  an  anchor  had 
no  perceivable  connexion.    The  contract  of  insurance,  therefore, 
not  having  been  varied,  or  the  ride  increased,  as  to  the  particular 
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peril  and  loss  actually  encountered,  remaiiui  in  force,  and  the 
insurer  is  liable  for  the  actual  loss. 

II.  The  facts  presenting  the  second  question  in  fhis  cause  m 
these: 

The  vessel,  on  her  voyage  from  Norfolk  to  St.  Thomas,  a  pott 
of  her  destination,  encountered  severe  weather,  and  arrived  greatly 
damaged.  The  cost  of  repairs  necessary  to  put  her  in  conditioD 
for  a  return  voyage  was  variously  estimated,  but  th^e  was  no 
evidence  to  show  that  the  damage  amounted  to  half  the  value 
of  the  vessel ;  and  the  regular  survey  estimated  the  oort  of  such 
repairs  at  about  one-third  of  the  sum  at  which  she  was  rained  in 
the  policy.  There  were  no  funds  whatever  to  meet  tbb  expense 
in  the  hands  of  the  consignees  or  the  master,  nor  could  any  crei&t 
be  obtained  for  the  vessel.  The  whc^e  amount  of  freight  earned 
by  the  voyage  was  absorbed  by  protested  bills  for  the  original 
outfit  from  New- York,  returned  on  the  master,  and  the  vessel 
was  thus  left  without  either  funds  or  credit  for  the  daily  isnpply 
of  the  crew.  An  attempt  was  made  to  raise  money  on  bottomry, 
which  failed.  Finally,  the  master  determined  to  abandon  the 
vessel,  and  she  was  accordingly  sold.  The  proceeds  of  the  sale 
.  were  just  sufficient  for  the  payment  of  the  crew's  wages,  the 
expenses  at  St.  Thomas,  and  the  master's  passage  hofeM.  TbeM 
is  no  doubt  of  the  master's  good  feitii,  aa4  of  the  neoessity  of 
the  sale ;  but  the  question  is,  whether  that  necessity  (aruing,  as 
it  did,  from  want  of  funds  and  credit,)  is  sufficient  to  authorise 
an  abandonment,  and  to  charge  the  insurers  with  a  oonstrnctive 
total  loss. 

On  this  head  I  am  constrained  to  differ  from  the  majority  of 
the  supreme  court,  (as  well  as  from  the  superior  court  of  law  of 
the  city  of  New-Tork,)  and  to  concur  with  the  dissenting  judge, 
Mr.  Justice  Bronson,  that  the  judgmoats  below  should  be  re« 
versed. 

The  doctrine  of  abandonment  for  a  constroctive  total  loss,  as 
has  often  been  said,  is  a  deviation  from  the  strict  contract  of 
indemnity,  which  is  all  that  the  policy  bears  on  the  fkce  of  it.  It 
ought  not,  therefore,  to  be  extended  by  mere  inference  or  impli*- 
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cation,  to  impose  alby  liability  beyond  what  well  settled  legal 
decision  and  known  commercial  usage  have  made  the  necessary 
though  implied-conditions  of  the  contract/    Commercial  usage, 
as  acknowledged,  evidenced  and  explained  by  judicial  decision,  has 
pretty  well  settled  the  external  circumstances,  under  which  a 
loss,  though  partial  in  itself,  shall  be  deemed  total  as  against  the 
•  underwriters,  so  as  to  authorize  an  abandonment  as  part  of  their 
contract.     Our  own  peculiar  usage  authorizes  such  abandonment, 
when  the  damages  amount  to  more  thjin  half  the  ralue  of  the 
ressel.    Hiia  seems  to  have  been  drawn  from  the  old  French 
law,  in  opposition  to  that  of  England,  which  makes  no  similar 
allowance^  as  well  as  that  of  modem  continental  Europe,  which 
requires  a  damage  of  three^fourths  of  the  value.     The  other 
grounds  of  abandonment  are  well  stated  by  Judge  Story,  Peale  r. 
T%e  Merchant^  Ins.  Co.  S  Jlfoton,  66,  wKo,  after  reviewing  all 
the  previous  cases,  stHn»  up  the  whole  by  saying,  ^'  If  therebe  any 
general  principle  that  pervades  and  governs  the  cases,  it  seems 
to  be  this  :  that  the  right  to  abandon  exists,  when  the  ship,  for 
all  the  useful  purposes  of  the  voyage,  is  for  the  present  gone 
from  the  control  <^  its  owner,  and  the  time  when  she  will  be 
restored  to  him  in  a  state  to  resume  the  voyage  is  uncertain  or 
unreasonably  distant,  or  the  risk  and  expenses  aredis  proportioned 
to  the  objects  of  the  voyage."    To  the  same  effect  the  law  is 
stated  by  Chancellor  Kent :  ^  It  is  a  constructive  loss,  if  the 
Udng  insured,  though  existing  in  fact,  is  lost  for  any  beneficial 
purpose  to  the  owner."    3  Kenfs  Comm.  318.     Here,  all  the 
external  circumstances  give  evidence  of  a  case,  where  the  vessel 
^  was  lost  for  any  beneficial  purpose  to  the  owner ;"  and,  in 
Judge  Story's  words^  *^  for  any  useful  purpose,  gone  from  his 
control."    He  had  therefore  a  clear  prima  facia  right  to  aban* 
don.     But,  on  the  other  hand,  it  is  equally  clear  to  my  mind, 
that  the  insurer  has  a  right  to  look  behind  fhat  prima  facia  right, 
just  as  he  has  in  regaH  to  an  actual  loss,  and  to  inquire  into  its 
oRuse.     T&  me  it  seems  self  evident,  that  the  liability  of  the 
underwriter  for  a  constructive  total  loss  must  tie  governed  and 
limited  by  the  same  principle  with  his  liabilty  for  an  actual  total 
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loss.    If,  in  the  esse  of  an  actual  loss,  he  is  discharged  from  lia- 
hilitj  by  tracing  the  cause  of  that  loss  to  Uie  negligence  of  the 
owner  or  his  agent,  why  is  he  not  also  freed  from  the  responn-' 
bility  of  a  constructive  or  technical  total  loss,  if  he  can  show 
that  the  necessity  which  is  the  prima  facia  ground  of  an  aban- 
donment, howerer  real,  was  yet  the  result  of  culpable  negligence^ 
To  both  cases,  the  broad  rule  so  wel^  stated  in  the  simple  las-  . 
guage  of  Lord  Mansfield,  1  Burr.  341,  is  equally  applicable, 
"  the  insurer  ceases  to  be  liable,  t>ecaa8e  he  is  only  understood 
to  engage  that  the  thing  shall  be  done  free  from  fortuitous  danger, 
provided  due  means  are  used  by  the  trader  to  attain  that  end." 
Thus,  again,  in  a  more  recent  leading  case,  7hf£  v.  Levi,  14  East, 
481,  where  a  loss  occured  by  the  captain,  through  ignorance, 
talcing  his  ship  into  a  wrong  port,  it 
failure  of  the  implied  warranty  that  a 
should  he  provided.     Lord  Ch-  J.  E 
was  gross  negligence  in  sending  a  cap 
the  coast ;"  and  this  negligence  dischi 
an  actual  total  loss.    If,-  then,  gross  i 
diligence  as  to  any  of  the  warranties, 
conditions  precedent, or  subsequent,  \ 
insurer  in  this  case  from  the  loss  acti 
the  sea — if  he  could  have  shown  such 
of  sacb  negligence — I  can  see  no  colo 
not  have  the  same  right  to  inquire  into 
which  is  claimed  as  good  ground  of  t 
arose  from  gross  negligence,  to  free  I 
bility  for  a  constructive  total  loss.     0 
be  a  necessary  consequence  of  that  gre 
our  insurance  law,  which  binds  the  on 
diligence,  and  makes  him  bear  the  loss 
of  such  duty,  that  the  right  of  abandoi 
the  same  sort  of  gross  negligence  as  1 
-^resumption  of  the  voyage,  which,  in  ca 
would  have  forfeited  the  right  of  recc 
X  infer,  then,  that  if  the  ahtmce  of/m 


ALBANY,  DKCEMBBR,  1838.  ,  309 

-^ III  I  -■.^..    .      - 

AM«rie«n  Inrarmmee  Company  v.  Ogdtn. 

master  to  repair  his  vessel  in  a  port  of  destination,  was  caused  by 
negligence  in  the  owner,  that  such  negligence  forfeits  the  right 
to  abandon  to  the  insurers.  This  is  to  be  distinguished  fl'om 
the  doctrine  broadly  stated  and  denied  by  the  supreme  court, 
^4hat  the  inability  to  procure  funds  to  repair,  or,  in  other  words, 
the  inability  to  repair  the  ship,  was  not  a  good  ground  of  aban- 
donment.^ This  I  do  not  maintain.  On  the  contrary,  I  can 
imagine  many  cases,  when  even  in  a  port  of  destination,  sudden 
calamities,  war,  pestilence,  bankruptcy  of  consignees,  or  the 
peculiar  character  of  the  place,  as  in  a  half  civilized  country, 
might  exempt  an  owner  from  any  charge  of  want  of  ordinary 
prudence  i^nd  diligence,  under  circumstances  otherwise  similar 
to  the  present.  My  petition  is  simply,  that  an  inability,  whether 
to  repair  or  procure  funds  to  repair,  arising  from' such  gross  neg- 
ligence of  the  owner  as  would  have  discharged  the  insurer  from  any 
actual  loss  thence  resulting,  discharges  him  also  from  constructive 
total  loss,  and  takes  away  the  right  of  abandonment.  The  infer- 
ence of  this  rule  from  the  general  principle  appears  to  me  sa 
close  and  so  necessary,  as  not  to  admit  of  apy  chain  of  argument 
to  allow  of  any  further  elucidation,  or  to  require  any  authority. 
To  deny  it,  is  to  say  that  the  owner  may,  by  his  wrong  or  negli- 
gence, gain  an  advantage  to  himself  at  the  expense  of  his  insurer, 
such  as  he  could  not  have  gained  by  a  strict  and  faithful  compli- 
ance with  the  terms  of  his  contract.  It  is  to  produce  perpetual 
doubt  and  uncertainty  in  every  similar  case,  and  thus  to  introduce 
a  new  ^^  element  of  discord,"  in  addition  to  those  which  Judge 
Story  has  eloquently  deplored  as  already  existing  in  the  law  of 
abandonment. 

The  rule,  as  I  have  stated  it,  is  in  strict  accordance  with  the 
principle  stated  by  Phillips,  and  laid  down  in  1a  Guidon  de  la 
Jdtr^  ^^  that  the  underwriter  doe?  not  run  the  risk  of  the  obstruc- 
tions occasioned  by  the  debts,  misconduct,  insufficient  acquit- 
tance, or  neglect  to  pay  debts  of  the  assured."  2  Phil,  on  Jim. 
r79.  It  rests  on  the  very  same  reasons  with  the  decision  in  one 
of  the  most  respectable  courts  of  our  Union,  that  when  the 
assured,  by  mortgaging  his  ship,  deprives  himself  of  the  power 
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of  transferring  the  title,  he  cannot,  by  abandoning  her,  recover 

against  bis  anderwriters  for  a  ctuistructiTe  total  loss  ;  Gordon  v. 

Mats.  Int.  Co.  11  Pixk.  249 ;  where  Chief  Justice  Parker  said, 

'*  This  is  one  of  the  cases  in  which  the  insured  cannot  claim  a 

total  loss  by  virtue  of  an  abandonment,  because  by  reason  of  the 

transfer,  he  had  ditabled  hiattdf  J 

on  the  footing  which  they  had  a  ri^ 

It  rests,  too,  upon  the  same  groi 

familiar  doctrine,  tee  1  Pkii.  on  It 

that  the  insurer  is  notanswerabh 

the  fault  of  agents  employed  by 

assigned  by  Judge  Le  Blanc  in  on 

taiTSj  14  East,  383,  applies   wit 

neglect  in  providing  funds  or  crec 

the  want  of  that  which  the  assu 

provided,  it  could  not  have  been  v 

tieB,  that  the  insurer  should  beJial 

to  the  point  of  the  present  analog 

to  me  conclusive  as  to  both  claasei 

Such  being  the  general  rule,  it 
it  is  that  would  constitute  gross  ni 
providing  necessary  funds,  so  as  ti 
curing  them  from  being  a  valid 
how  the  doctrine  applies  to  the  cs 

I  think  we  afe  here  warranted  i 
want  of  due  diligence.  I  have 
mere  inability  to  raise  funds,  eveii 
not  be  reasonably  imputed  to  any 
expected  bankruptcy  of  a  coosigM 
any  general  prostration  of  credit, 
expen^ve  repairs  beyond  ordinal 
effects  of  any  wide,  wasting  and 
destination,  such  as  pestilence,  or 
other  contingencies  might  render 
usual  circumstances,  would  have  I 
ment  of  any  prudent  merchant. 
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port  itself  must  modify  the  degree  of  expected  diligence.  The 
want  of  funds  which,  under  the  same  circumstanoes,  would  be 
wholly  inexcusable  in  a  port  of  the  United  States,  or  of  Europe, 
or  her  cc^onies,  might  be  a  matter  of  necessity  iu  a  port  of 
Cochin  China,  pr  the  coast  of  Africa.  It  is,  therefore,  difficult 
to  lay  down  in.  precise  words,  any  universal  rule,  as  to  the  duties 
of  an  owner  and  his  agents,  in  providing  funds  or  credit  to  meet 
unexpected  emergencies,  the  neglect  of  which  should  make  him 
responsible  for  those  losses  which  otherwise  would  have  fallen 
elsewhere.  Negligence  is  a  relative  term,  and  as  is  said  by  the 
books,  in  relation  to  the  general  doctrine  of  abandonment,  ^^  the 
right  of  the )  parties  is  to  be  judged  of  by  the  circumstances  of 
each  particular  case.  3  Kenfs  Comm.  322.  But  the  general 
principle  is  clear.  The  obligation  of  the  ship  owner  must  be 
the  same  with  that  of  the  baike  for  hArt^  or  of  him  who  takes 
dharge  of  goods  or  property  in  consequence  of  some  lucrative 
contract,  as  they  are  classed  together  by  Sir  William  Jones.  In 
consequence  of  the  mutually  beneficial  contract  of  insurance, 
the  owner  and  his  agents  are  intrusted  with  the  interests  of  the 
insurer,  so  far  as  he  may  be  concerned.  But  the  general  rule 
that  governs  all  such  contracts  of  bailment,  and  applies  to  all 
the  analogous  cases  in  the  law  of  shipping  and  of  insurance, 
makes  the  party  so  intrusted  chargeable  with  ordinary  neglectj 
which  is  defined  by  Sir  William  Jones  as  '^  the  omlsaion  of  that 
care  which  every  man  of  common  prudence  takes  of  his  own 
concerns,"  Law  of  BaUmenij  118;  or  to  take  the  rule  of  our 
American  commentator,  who  has  analyzed  the  same  subject  with 
still  greater  legal  learning  and  not  inferior  talent,  he  must  exer- 
cise ^^  that  common  prudence  which  men  of  business  and  heads 
of  families  usually  exhibit  in  affairs  interesting  to  them.^'  Story* 9 
law  of  Bailment^  p.  8.  The  mechanic  who,  in  consequence 
of  a  mutually  beneficial  contract,  has  under  his  charge  the 
materials  of  his  employer,  the  master  who  in  like  manner 
\^  control  of  the  property  of  his  owner,  and  the  owner  who 
has  confided  to  him  the  interests  of  his  insurer,  must  alike  exer- 
cise a  care,  diligence  and  skill,  adequate  to  the  business,  for  the 
neglect  of  which  they  are  all  responsible,  whilst  they  are  not 
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answerable  for  slight  neglect  or  mistake,  or  for  loss  by  an  inevi- 
table accident.  Now^  what  is  ordinary  diligence,  or  duty^  in 
res|)ect  to  the  providing  funds  in  a  port  of  destination,  has 
been  well  defined  by  Judge  Sutherland,  in  Van  Buren  t.  Wilson^ 
9  Couomy  168,  "  It  is  the  dnty  of  the  owners  to  furnish  the  mas- 
ter of  a  vessel  with  the  means  of  obtaining  all  the  credit  which 
the  exigencies  of  a  voyage  may  require.'^  And  on  this  ground 
the  court  in  that  case  decided  that  the  wages  of  seamen,  which 
depend  commonly  on  the  earning  of  freight,  and  are  lost  when 
the  freight  is  lost  by  disaster,  can  be  recovered  against  the  owner 
when  freight  is  lost  by  his  neglect ;  under  which  head  of  neglect| 
that  of  negligence  in  furnishing  his  vessel  with  funds  or  credit, 
was  there  expressly  placed.  It  is  true,  as  said  by  the  chief  jus- 
tice in  this  cause,  that  this  was  not  in  an  action  between  the 
insurer  and  insured,  but  in  one  for  wages  by  seamen  against  their 
ship  owner.  But  the  question  of  the  duty  and  nature  of  due 
diligence  towards  those  whose  interests  depend  upon  it,  is  the 
same  in  both  ;  nor  can  I  see  any  reason  whatever  to  distinguish 
as  to  the  responsibility  incurred.  To  regard  the  law  of  insurance 
as  standing  entirely  on  its  own  insulated  ground  of  precedent 
and  authority,  uninfluenced  by  the  more  general  rules  of  juris- 
prudence, and  unaffected  by  analogy  to  other  parts  of  the  law  of 
contracts'  and  commerce,  is  in  hostility  with  its  rational  and 
scientific  spirit,  and  in  contradiction  to  the  authority  of  Mansfield 
and  its  other  illustrious  expounders  who  have  claimed  for  it  the 
merit  of  being  a  science  formed  by  deduction  from  reason  and 
fixed  principles  ;  and  not  ^^  merely  an  unconnected  series  of  de- 
crees and  ordinances." 

What  the  "  ordinary  exigencies"  of  a  ship  may  be,  which  a 
ship  owner  of  common  prudence  would  guard  against ;  and  again, 
what  might  be  the  unexpected  circumstances  or  contingencici 
that  would  excuse  the  want  of  funds  or  credit  to  meet  the  exi- 
gencies, must,  as  in  innumerable  cases  arising  under  the  law  of 
bailment,  of  shipping,  and  of  insurance,  be  judged  of  according 
to  the  case.  The  standard  of  seaworthiness  itself  varies  accord- 
ng  to  the  voyage  or  the  time.    Judge  Story,  in  laying  down'Ibe 
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general  rules  of  responsibility  for   due  diligence  in  bailment, 
(which  must  also  goyem  this  special  and  peculiar  sort  of  trust  or 
bailment,)  with  all  the  lights,  not  only  of  profound  learning,  but 
of  long  judicial  experience,  is  content  to  say  that  ^^  diligence  and 
negligence  must  be  judged  of  by  the  habits  of  business,  usages  of 
society,  and  the  customs  of  trade."    Still,  here^  (as  Judge  Story 
says,  regarding  the  more  general  rule,)  the  decision  '^  may  vary 
as  to  facts,  but  is  uniform  as  to  principle."    It  is  culpable  negli« 
gence  to  neglect  the  means  of  funds  or  credit  in  a  port  of  desti- 
nation, such  as  any  ship  owner  of  the  commonest  prudence  would 
have  used  in  the  ordinary  course  of  the  same  business.     More 
than  this  cannot  be  demainded.    It  cannot  be  expected,  for  in- 
stance, in  an  adventurous  and  extensive  trade,  such  as  that  carried 
on  from  our  ports,  that  in  a  circuitous  voyage,  there  should  be 
provided  funds  or  credit,  secured  in  every  port  at  which  she  may 
touch,  to  the  amount  of  one-half  the  value  of  the  vessel,  to  meet 
every  possible  exigency.    On  the  other  side,  it  seems  to  ask  no 
more  than  the  discharge  of  ordinary  duty  to  the  owner  and  all 
who  are  interested,  and  of  ordinary  good  faith  to  the  underwri- 
ters, if  it  should  be  required  that  the  vessel,  unless  other  funds 
were  provided,  should  be  unincumbered  with  previous  hypothe- 
cation or  other  debts  ;  that  the  freight  earned  should  be  free  to 
meet  all  the  wages  and  expenses  legally  chargeable  upon  it,  and 
that  the  vessel  should  not  be  discredited  in  the  eyes  of  her  con- 
ngnees  and  of  those  to  whom  resort  for  loans  might  be  made,  as 
to  all  future  risks,  by  the  general  negligence  as  to  the  present 
one.     As  the  master,  in  ordinary  circumstances,  carries  with  him 
in  the  vessel  itself,  a  fund  to  meet  unexpected  difficulties,  by  his 
authority  to  raise  money  on  her  by  sale  or  bottomry  in  case  of 
necessity,  that  fund  of  last  resort  reserved  for  special  exigencies, 
.should  not  be  discredited,  or  impaired  by  ^ebts  for  wages  or  for 
ordinary  expenses  for  which  the  freight  is  answerable,  or  for  pre- 
vious debts  that  ought  to  be  discharged  out  of  other  funds.    IC 
I  the  owner  neglects  this,  our  decisions  will  make  him  answerable 
to  the  seanren  for  wages ;  and  on  the  same  ground  he  must  lose 
4te  right  of  abandonment  for  a  necessity  so  caused,  and  look  to 
Vol.  XX,  20 
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hu  insurer  only  for  tiie  actual  partial  Ion.  Between  the  two 
cases  jast  stated,  there  ma;  be  many  d^reefl ;  but  these  must  b« 
judged  of  as  thej  occur,  according  to  the  case  itself. 

In  the  present  case,  howerer,  there  was  no  appearance  of  any 
sort  of  care,  foremght,  or  diligence  in  relation  to  the  subject. 
The  master  was  not  supplied,  at  any  of  the  intermediate  portc  at 
lading,  with  the  means  of  meeting  the  ordi 
voyage.  He  had  no  funds  at  any  of  them, 
to  obtain  an  adraace  of  ten  dollars  from  hii 
these  ports.  The  fr«i|^  at  St.  Thomas,  (t 
which  was  the  natural  fund  for  the  paymei 
ses  and  of  wages,  was  exhausted  by  protest 
oal  iMitfit,  which  bad  been  sent  out  from 
thing  in  the  management  of  the  business 
and  tended  to  iaipur  that  credit,  which,  hai 
ses  been  met  by  the  earned  freight  in  the  « 
baps  have  been  obtained.  It  was  a  case  no 
gross  negligence  ;  there  was  an  entire  wuit  i 
ral  consequence  of  which  was  a  total  iniibi 
or  cre(ht  for  repairing  the  vessel. 

Upon  the  whole  view  of  the  case,  I  cc 
conclusion : 

1.  That  the  vessel  having  been  seawortl 
ment  of  the  risk,  any  subsequently  occurri 
thioess,  does  not  dischai^e  the  insurers  fror 
QOt  aacribable  to  want  of  due  diligence,  bu 
any  loss  not  caused  or  increased  by  or  in 
Diligence. 

2.  The  broadly  stated  doctrine,  "that 
wherewith  to  make  repairs,  is  a  valid  grou: 
is  not  correct  as  a  ifniversal  rule,  but  dot 
where  such  want  is  chargeaUe  to  the  del 
gence  or  good  faith,  on  the  part  of  the  assn 

3.  The  p&rUcular  circumstances  of  the 
want  of  ordinary  care  and  prudence,  in 
-credit,  the  inalulity  to  pfovide  such  funds  ( 
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vessel  did  not  authorize  an  abandonment  so  as  to  charge  the  un- 
derwriters, however  necessary  or  proper  the  sale  of  the  vessel  by 
the  master  might  have  been  in  regard  to  other  interests ;  and 
that  therefore  the  charge  of  the  learned  chief  justice,  ^^  tbat  the 
inability  of  the  master  to  procure  funds  at  St.  Thomas  was  a 
valid  ground  of  abandonment,^  was  incorrect. 

I  am  accordingly  of  opinion  that  the  judgments  of  the  courts 
below  should  *be  r-eversed,  on  the  grounds  last  stated. 

By  Senator  Waguu  It  it  contended  on  tke  part  of  the  plain* 
tiffii  in  ertor,  that  the  judgment  below  ought  to  be  reversed, 
principally  (or  two  resflons:  1.  Because  the  warranty  of  aea- 
worihinen  -extendiDg  to  the  whole  contract  of  inanrance,  it 
attached  as  a  condition  at  CkaHe$^&n  and  Jfoff^lk ;  and  was 
broken  by  tailing  from  those  two  porta  without  a  amall  bower 
anchor  which  was  lost  on  the  bar  otf  Charleston,  thus  leaving 
the  vessel  as  was  admitted  on  the  trial,  unseaworthy ;  aad  3. 
Because  the  bability  of  the  master  at  St.  Thomas  to  procure  the 
necessary  funds  witii  which  to  repair  the  vessel,  was  not  a  valid 
4»use  of  abandonment. 

In  relation  to  the  first  point,  I  mainly  concur  with  the  majo- 
rity of  the  court  who  pronounced  the  judgment  below.  The 
implied  warranty  of  seaworthiness  attaches  as  a  condition  at  the 
commencement  of  the  rislt,  and  not  at  every  port  at  whidi  the 
vessel  puts  in  during  her  voyage.  If  she  be  seaworthy  at  the 
commencement  of  ber  voyage,  the  implied  warranty  is  answered. 
Hughes  <m  Ins.  VT2.  The  cases  examined  by  me  in  relation 
to  the  warranty  of  seatoortMnesSj  are  all  cases  of  insurance  t<n 
a  particular  voyage.  As  the  case  on  argument  is  an  insurance 
upon  Hmcy  during  which  the  vessel  might  perform  two  or 
more  principal  voyages,  I  was  at  first  inclined  to  the  opinion 
that  a  difference  would  be  found  in  the  books  in  relation  to  its 
application  to  the  different  policies.  I  supposed  that  the  same 
rule  which  raised  an  implied  warranty  of  seaworthiness  as  a  condi* 
tion  to  a  policy  for  a  particular  voyage,  would  annex  it  also  as  a 
condition  at  the  ports  of  departure  of  every  principal  voyage, 
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[formed  during  a  policy  upon  time  ;  and  it  does  seem  to  me 
it  such  an  application  of  the  rule  would  promote  the  ends  of 
itice,  but  as  I  have  not  been  able  to  find  any  such  application 
it  in  the  books,  and  as  it  is  unnecessary  to  decide  the  point, 
coming  to  a  conclusion  to  reverse  this  judgment,  I  forbear 
pressing  a  decided  opinion  upoki  it.      Where  the  insurance  is 
a  particular  voyage,  a  breach  of  the  condition  avoids  the  whole 
licy  ;  not  so  an  omission  of  the  insured,  to  keep  the  subject 
ured  in  a  constant  state  of  seaworthiness  daring  the  whole 
rtod  of  insurance.     Paddock  t.  77le  Fyartklia  hu.  C«.  11  Pick. 
7.     It  is  most  undoubtedly  the  duty  of  the  assured,  to  use  all 
isonahle  diligence  to  keep  the  Tessel  insured  seaworthy  daring 
t  voyage,  and  if  she  be  lost  in  consequence  of  this  omisuon  of 
ty,  the  underwriters  will  not  be  held  liable. 
[n  the  case  under  conuderation,  the  vessel  was  not  damaged 
consequence  of  the  want  of  her  small  bower  anchor  lost  at 
larleston.     She  was  injured  wIhIc  at  sea,  and  far  from  any 
rt,  where  her  anchors  could  have  been  useful  to  her.     It  is 
sar,   therefore,   that   had  the  utmost  diligence  been  used   at 
larlestoo  and  Norfolk^  to  supply  the  loss  which  had  happened 
her  on  the  Charleston  bar,  it  would  not  have  obviated  the  dan- 
rs  and  damage  to  which  she  was  subsequently  exposed.     If 
!  injury  sustained  by  this  vessel  had  happened  from  want  of 
chors,  I  am  far  from  believing  that  the  evidence  produced  on 
t  part  of  the  plaintifb  below  was  sufficient  to  e 
:  from  supplying  the  loss.     The  anchor  wts  U 
i  harbor  at  Charleston,  where  the  vessel  lay  s 
thout  any  effort  on  the  part  of  the  master  to  sup 
derstandiag  between  him  and  the  pilot,  that  he 
r  to  find  it  on  the  bar  and  raise  it,  for  which  he  ' 
0.     He  saw  the  pilot  on  the  morning  on  which 
en  knew  that  the  anchor  was  not  raised.     E 
lied  out  of  port  in  the  vain  hope,  that  it  woui 
at  morning  and  restored  to  him  on  his  way  ou 
ads  with  which  to  purchase  an  anchor  at  C 
raers  had  not  supplied  him  with  any  with  whi< 
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necessary  expenses ;  he  had  no  credit.  How  then  could  he  be 
«|pected  to  replace  the  anchor  1  All  this  omission  therefore  to 
trae  doe  diligence,  would  be  properly  chargeable  to  the  assured 
and  the  consequences  Tisited  upon  them.  At  Norfolk  the  mas- 
ter used  some  exertion  to  procure  an  anchor,  though  he  did  not 
there  conduct  himself  as  a  person  would  who  had  the  ability,  and 
desired  to  repair  the  defect  in  his  ship. 

The  question  of  negligence  on  the  part  of  the  master  was  purely 
a  question  of  fact  for  the  jury,  and  had  they  been  permitted 
to  pass  upon  it  without  erroneous  instructions  from  the  coart| 
their  finding  would  have  settled  the  point.  But  the  court,  in 
charging  upon  this  point,  took  from  them  the  question  of  neg^ 
ligence  at  Charleston^  by  instructing  them  that  the  material 
question  was,  whether  the  master  made  use  of  due  diligence  at 
Jforf oik  to  obtain  an  anchor.  Upon  this  point  I  think  the  court 
erred,  and  the  judgment  should  for  that  reason  be  reversed,  had 
the  loss  in  this  case  taken  place  in  consequence  of  the  want  of 
the  anchor ;  but  as  this  point  is  obviated  by  the  rule  above 
adverted  to,  it  was  perhaps  unnesessary  to  say  what  has  been  said 
in  relation  to  it.  I  riiall  therefore  confine  the  further  remarks 
I  have  to  make,  to  the  second  point  raised  by  the  plaintiffs. 

It  may  be  difficult  to  conjecture  what  the  verdict  would  have 
been,  had  the  cause  of  abandonment  been  properly  submitted  to 
the  jury.  They  would  possibly  have  been  justified  in  finding, 
under  the  circumstances  proved,  that  it  came  within  the  rule  laid 
down  by  Justice  Stdry,  in  3  Masoriy  65  r  ^^  That  the  right  to  aban- 
don exists  wherever,  from  the  circumstances  of  the  case,  the  ship 
for  all  the  useful  purposes  of  a  ship  for  the  voyage,  is  for  the 
present  gone  from  the  control  of  the  owner,  and  the  time  when 
she  will  be  restored  to  him  in  a  state  to  resume  the  voyage  is 
uncertain  or  unreasonably  distant,  or  the  risk  and  expenses  are 
disproportionate  to  the  expected  benefits  and  objects  of  the 
voyage.''  But  as  this  case  was  presented  to  them,  they  were 
precluded  from  inquiring  iinto  and  determining  upon  the  causes  of 
abandonment  which  existed  in  the  case.  They  were  instructed 
that  the  inability  of  the  master  to  procure  funds  at  St.  Thomas, 
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I  wkicb  to  repair  the  loss,  was  •.  Talid  ground  of  abandon- 
L'  The  nile  vas  laid  down  so  that  the  yay  could  not  dis- 
rd  it^  though  it  should  appear  that  the  maletials  and  means 
ipaii  might  be  ea^l;  bad,  and  tbe  wock.  expeditiously  done 

modemt*  c«st,  as  conipared  witU  tjbe  value  of  the  vessel. 

verdict  of  the  jurjt  upoa  this  point  Tested^  under  the  chaige 
le  judge,  upon  die  sole  grouod  of  the  inabUJt;  of  the  master 
dSfl  the  necessary  6iRda  to  4e£raj  th«  eicpeose  of  repairiig, 

majority  of  the  suprcoie  coart,,  eironeously,  I  think,  seem 
^ard  tht  inability  of  the  master  to  procure  fimdis,  as  eq^uva- 

to  a  genera/  maiitiiy  oa  bia  pArt  to  maJse  the  necesssr  j 
in  in  thAt  pwt.  If  this  were  so,  the  abandonment  would  have 

justified,  under  the  several  decisions  oa  which  the  coutt 
d.  But  an  ezamination  of  those  deusions  will  show,  that 
vesecls  abandoned  were  so  situated,  that  the  difficulty  and 
ist  inpesubility  of  repairing  within  a  teasooable  time,  so  as 
wUe  the  assured  to  prosecute  the  voyage,  rendvred  it  expe- 
t  for  the  interests  of  the  parties  concerned,  that  the  master 
Id  exercise  his  ronliol  over  the  ship,,  and  abandoo  and  selj 
Can  it  be  said^  or  c«uld  the  jury  have  foood  in  this  case 
the  question  been  furly  presented  to  them^  that  If  the  master 
possessed  that  credit  and  ability  to  raise  funds  to  repair 
lal  losses,  which  every  prudent  and  discreet  owner  is  boiud  by 
I  regard  for  his  own  iuterests,  to  see  tliat  those  who  act  for 

possess,  in  a  port  of  destinaUon,  where  1 
targed,  aod  where  ordinarily  the  freight  is 
essel  could  not  have  been  repaired  and  put  i 
orthy  condition  in  a  reasonably  short  perioi 
use  estimated  by  the  surveyors  at  St.  Thorn 
ed  one-third  part  of  the  value  of  the  ship? 
■a  that  the  vessel  was  hove  out  only  about  tn 
nae,  which  was  all  that  was  necessary  to  rt 
other  repairs,  though  more  expensive^  were 
ed.  But  it  is  unnecessary  to  discuss  this  | 
jury  were  Dot.permitted  to  pass  upon  it,    1 
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tBolely  upon  the  inability  of  the  magter  to  procure  funds  for 
reparation. 

Chief  Justice  Savage,  in  the  opinion  delirered  by  kinii  supposes 
that  the  omission  of  the  defendants  below  to  put  any  question 
to  the  jury  on  the  subject^  is  an  admission  of  the  good  faith  and 
necessity  of  the  transaction  >  by  which  the  master  abandoned  and 
sold  the  ship.  Now  I  do  not  so  understand  the  case,  as  it  is 
presented  to  us.  The  jury  supposed  the  necessity  of  abandon- 
ment grew  solely  out  of  the  inability  of  the  master  to  procure 
the  necessary  funds  to  defray  the  expenses  of  repairs,  and  that 
independent  of  that,  there  were  no  circumstances  in  the  case 
which  would  enable  the  assured  to  turn  a  partial  into  a  total 
loss.  The  second  point  presented  by  the  defendant's  counsel 
is  in  these  words:  ^^  That  plaintifis  were  not  entitled  to  reooves 
a  total  loss,  inasmugb  as  the  expenses  of  repairs  at  St.  Thomas, 
making  the  usual  deductions,  would  not  hsTe  exceeded  a  moiety 
of  the  valuation  in  the  policy  ;  and  that  the  inability  of  the  maa* 
tei  to  procure  funds  was  not,  under  the  circumstances,  a  valid 
cause  of  abandonment*"  They  also  requested  the  judge  to 
charge  the  jury,  ^^  That  St.  Thomas  being  the  port  of  destina* 
tion,  the  inability  of  the  master  there  to  procure  the  necessary 
funds  for  repairing  the  vessel,  supposing  such  inability  to  be 
proved^  was  not  a  sufficient  ground  of  abandonment"  These 
two  positions  show  that  the  counsel  for  the  defendants  belo  w 
understood  that  tbe  only  important  question  upon  this  point  was 
that  growing  out  of  the  inability  of  the  master  to  procure 
funds. 

As  between  the  master  and  the  owners,  the  sale  of  the  vessel 
would  have  been  perfectly  justifiable ;  because  it  was  the  duty  of 
tbe  owners  to  see  that  the  master  had  credit  or  means  to  keep 
the  vessel  in  a  navigable  condition.  But  for  this  reason,  to  con* 
vert  the  master  into  an  agent  for  the  insurers,  and  by  his  act 
turn  a  partial  into  a  total  loss,  would  be  extending  tbe  rule  of 
abandonment  much  further  than  I  think  any  of  the  cases  have 
gone.  It  would,  in  my  opinion,  be  dangerous  in  the  extreme, 
and  open  the  door,  to  innumerable  frauds  upon  insurers*    Almost 
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partial  loss  migfat  thus  be  converted  into  a  total  one.  The 
ility  to  procure  funds  in  a  foreign  port  is  an  excuse,  whic^ 
it  easily  be  framed,  uded,  as  would  be  the  master  in  framing 
f  the  aTsrice  of  those  who  might  supply  the  funds,  but  lAo 
e  a  loan  with  a  view  to  speculate  upon  the  abandoned  vessel, 
tie  doctrine  of  abandonment  for  a  technical  total  loss,  having 
.  engrafted  upon  the  contract  of  insurance  by  a  course  of 
ions,  is  now  the  law  of  the  land,  and  those  who  come  within 
ule  which  led  to  its  introduction,  are  entitled  to  partake 
8  fruits.  But  as  it  was  introduced  with  doubt,  and  as  the 
y  of  it  has  since  been  much  questioned,  we  are  bound  to  sea 
it  be  not  extended  so  as  to  produce  injustice.  The  rule  aa 
down  in  tins  case  by  the  judge  who  presided  at  the  trial, 
d  afford  an  entirely  new  ground  of  abandonment  from  any 
can  be  found  in  the  books,  and  would  be  dangerous  as 
ingto  frauds.  I  am  therefore,  for  reversing  the  judgment 
w. 

a  the  question  bemg  put.  Shall  this  judgment  be  reveritd  7 
le  members  of  the  court,  with  one  exception,  voted  in  the 
natim, 

hereupon  the  judgment  of  the  supreme  court  was  accord- 

r  SCVSESBDi 
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S.  &  M.  Allen  vs.  Suydam  &  Boyd. 

Att  ogM^  neeiYinf  for  eoUection  before  maturity^  a  blU  payable  on  a  partfeidar 
daj  after  date^  ia  held  to  itrict  vigUtmu  in  making  fruetUmoiU  for  agcapfamea;  and 
if  chargeable  with  MgttgMee>  ia  mbject  to  the  pajrment  of  all  damagea  iiistained 
by  the  owner. 

Where  the  debt  ia  loat  throQgh  the  MgHganca  of  the  agent,  the  meaaore  of  damagea 
ffimafadty  ii  the  amount  of  the  bill;  the  defendant  it  at  liberty^  howeTer»  to 
diow  eirenmstancea,  if  any  exiit,  tending  to  mitigate  damagea,  or  to  reduce  the 
recovery  to  a  nominal  amoont. 

Eb&or  from  the  supreme  court.  This  was  an  action  on  the 
case,  by  Suydam  &  Boyd  against  S.  &  M.  Allen,  for  negligence 
in  omitting  to  present  for  acceptance^Q,  draft  for  $616.89,  drawn 
by  one  John  Eastabrook,  at  New- York,  on  W.  W.  &  J.  E.  £asta- 
brook,  a  mercantile  firm  transacting  business  at  Concord,  New- 
Hampshire,  in  favor  of  the  plaintifis,  bearing  date  21st  July, 
1833,  and  payable  two  months  after  date.  The  draft  was  receiy* 
ed  by  the  plaintiffs  on  16th  Augusty  1833,  and  on  the  same  day 
placed  by  them,  for  collection,  in  the  hands  of  the  defendants, 
who  were  to  be  allowed  a  commission  of  one  per  cent%  The 
defendants  retained  the  draft  in  their  possession  until  2d  Septemr  - 
ier,  1833,  when  they  transmitted  it  to  the  cashier  of  a  bank  at 
Concord^  who  recaved  it  on  the  sixth  day  of  the  same  month. 
On  the  eeventh  he  called  upon  the  drawees,  and  asked  if  they 
were  ready  to  accept,  and  was  told  they  were  not ;  that  they  did 
not  accept  for  the  drawer  without  instructions,  and  had  not 
received  any  instructions  in  respect  to  this  draft,  but  expected  to 
hear  from  the  drawer  in  a  short  time.  The  cashier  called  again 
on  the  tenth  day  of  September,  and  was  then  told  by  the  drawers 
that  they  had  been  instructed  by  the  drawer  not  to  accept  the 
draft,  and  that  they  accordingly  should  not  accept ;  whereupon 
it  was  protested  on  the  same  day  for  non-acceptance,  and  return- 
ed to  the  defendants.  The  draft,  on  its  return,  was  received  on 
the  sixteenth  day  of  September,  by  the  defendants,  who  on  the 
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day  sent  it  to  the  plaintiffs  and  demanded  the  receipt  pvea 
em  on  recnving  the  note ;  but  the  plaintiffs  refused  to  give 
e  receipt  and  take  bacV  ihe  draft.     On  the  nin^eenth  of 
mber,  the  defendants  applied  to   the   plaintiffs  to   koow 
ler  they  wished  the  draft  sent  back  to  he  protested  for  mm- 
ent,  and  were  told  that,  they  had  received  it  for  collection, 
r  by  any  want  of  attention,  any  accid«it  should  occur  to  the 
,  they  would  be  held  responsible.     On  the  9th   Octobtr, 
,  the  drawer  died  insolvent.     When  the  draft  was  drawn,  be 
'unds  in  the  hands  of  the  drawees,  ^e  amount  of  which, 
Ter,  was  not  shown  ;  but  when  it  was  pratated  for  accept- 
he  had  no  funds  in  their  hands.     Hie  drawevs  testified  that 
iteness  of  the  day  of  the  presentment  of  the  draft  for  accept- 
made  no  difference  in  regard  to  its  accej 
iable  rule  with  them  not  to  accept  for  i 
□us  advice.    It  appeared  that  tubsequo 
if  August,  1833,  drafts  drawn  by  John 
drawees,  amounting  together  to  the  su 
ted  by  them,  and  paid  or  secured  to  be 
d  that  the  drawer  of  the  bill  conducted 
:,  in  the  city  of  New- York,  down  to  the 
t  on    the  other  hand,   it  was  shown  t 
,  bis  note  due  to  the  plaintiffs  for $606.1 
ord,  and  remained  unprovided  for  until  tl 
jiven  for  its  amount.     The  presiding  judj 
:he  defendants  were  bound  to  transmit  th 
lie  diligence  after  its  receipt  for  acceptai 
so,  were  guilty  of  negligence,  and  liable 
mount  of  damages  they  had  sustained, 
having  no  knowledge  of  what  the  amo 
except  from  the  proof  of  the  amount  of 
i  find  a  verdict  for  the  plaintiffs  for  the  i 
the  interest  thereon.     The  jury  found 
dants,  having  excepted  to  the  charge  of 
t  of  error,  removing  the  record  from  the 
}/  the  city  of  JVeiv-York  to  the  supren 
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judgment  was  affirmed.  See  the  j^nion  delivered  in  the  supreme 
court,  17  Wmdellj  370.  The  defendants  sued  out  a  writ  of 
error,  removing  the  record  into  this  court.  The  cause  was 
argued  here  by 

Gray  tt  S.  A.  Fooij  for  the  plaintiffs  in  error. 

D.  Lordj  Jun.  for  the  defendants  in  error. 

After  advisement  the  following  opinions  were  delivered : 

By  the  CnANciLLoa.  Two  questions  of  importance  to  the 
commerdal  community  are  presented  for  our  consideration  and 
decision  in  this  cause :  1st.  Whether  an  agent  or  broker  who 
receives  for  collection  a  draft  or  bill  of  exchange  payable  at  a 
particular  day,  or  a  certain  number  of  days  after  its  date,  is  under 
any  obligation  to  present  the  same  to  the  draWte  for  accept- 
ance immediately,  and  before  the  time  when  the  draft  is  due  and 
payable  "i  And  2d.  If  he  is,  whether  the  person  who  has  given 
him  such  draft  or  bill  for  collection,  can,  in  case  of  his  neglect 
to  present  the  same  before  the  day  of  payment,  recover  the 
whole  amount  due  thereon,  with  interest ;  although  the  owner 
has  not  in  fact  sustained  damage  to  that  extent,  by  the  neglect 
of  his  broker  or  agent  to  present  the  bill  for  acceptance  without 
any  unnecessary  delay  ? 

A  bill  payable  at  sight  or  a  certain  number  of  days  after  sight j 
must  be  presented  for  acceptance  and  payment,  or  for  accept- 
ance only,  without  unreasonable  delay,  or  the  drawer  and 
endorsers  will  be  discharged,  for  they  have  an  interest  in  having 
the  bill  accepted  immediately,  in  order  to  shorten  the  time '  of 
payment,  and  thus  to  put  a  limit  to  the  period  of  their  liability  ; 
and  also,  to  enable  them  to  protect  themselves  by  other  means, 
before  it  is  too  late,  if  the  bill  is  not  accepted  and  paid  within 
the  time  originally  contemplated  by  them.  But  in  relation  to  a 
bill  payable  at  a  day  certain^  as  at  a  fixed  time  after  its  date,  it 
is  perfectly  well  settled,  not  only  in  this  country  and  in  England, 
but  also  in  Scotland  and  in  France,  that  the  drawer  or  endorser  of 
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the  bill  is  not  dischai^ed  bj  the  neglect  of  the  holder  to  present 

the  same  for  acceptance  im mediately,  or  until  the  time  when  it 

becomes  due  and  payable.     If,  howerer,  such  a  bill  is  actually 

presented  for  acceptance,  and  is  dishonored  before  it  becomes 

dne,  notice  of  such  dishonor  must  be  given  to  the  drawer  or 

endorser  without  delay,  or  he  will  be  Recharged.'  3  KeRfs  Comm. 

2d  ed.  82.    Toumslty  t.  Sumrall,  2  Paert>   V.   S.   R.   170. 

Goodall  T.   Dolley,  \  Term.    R.  712.     Bayley  m  Billt,  212. 

G/en,  109.     By/e>,  102.     Eoam,SO.    Afutr,22.     2  Pardetnu, 

JVo.  358,  p.  417,  2d  Pom  ed.     All  the  writer 

that  the  ovmer  of  the  bill  has  an  interest  in  ht 

for  acceptance  without  delay,  although  such  p 

necessary  in  the  case  of  a  bill  payable  on  a  iaj 

him   to  retain   his    claim   against  the   draw* 

such  bill ;  and  that  if  the  agent  who  has  be 

the  bill  for  the  purpose  of    getting  it  accep 

accepted  only,  neglects  to  comply  with  the  dim 

to  get  the  bill  accepted  without  any  unnecessa 

be  liable  to  the  owner  for  the  damage  which  t 

tained  by  such  negligence.     Pardesttu  says, 

require  an  acceptance  in  such  a  case  is  one  n 

the  bill  may  use  or  not,  as  be  thinks  proper 

tainly  an  advantage  to  htm  to  demand  such  i 

the  drawer  is  in  credit,  the  drawee  will  probab 

holder  will   thus   obtain  an  additional  secw 

whereas,  if  he  delays  to  present  the  bill  for  a 

becomes  due,  and  the  drawer  fails  in  the  meai 

may  then  refuse  to  aci-«pt ;  and  he  might  hav 

is  the  rule  of  the  French  law  on  the  subject,  t 

protested  for  non-acceptance  before  it  becam 

would  then  have  been  entitled  to  demand,  bi 

and  of  the  endorsers,  security  for  the  payment 

it  should  becoCae  due,  or  for  reimbursement,  ^ 

of  protest  and  re-ezchange.   Pardetiut  also  sa 

of  the  bill  may  hold  it  as  a  mere  agent,  to  do 

for  the  interest  of  his  principal ;  in  which  i 
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act  according  to  the  express  or  implied  duties  which  are  derived 
from  his  relation  to  such  principal ;  and  among  the  duties  which 
his  situation  imposes  upon  the  agent,  is  that  of  presenting  the 
bill  for  acceptance  whenerer  the  law  or  prudence  imposes  such 
an  obligation  upon  him.  2  Pard.  JVb.  358,  p.  417,  420.  JVb. 
683,  p.  669.  It  was  upon  this  ground  that  the  case  of  T%e 
Bank  of  Scotland  ▼.  HdmUton^  referred  to  in  a  note  to  Bell's 
Commentaries  and  also  in  Chitty  on  Bills,  was  decided.  And 
CUeOj  who  also  has  a  brief  note  of  that  case,  states  as  exceptions 
to  the  rule-^that  it  is  not  necessary  to  present  a  bill,  payable  at 
a  time  certain,  for  acceptance,  before  it  becomes  due — ^the  case  of 
a  direction  to  the  payee  or  holder  of  the  bill  to  present  it  imme- 
diately, and  the  case  of  a  bill  sent  to  an  agent  for  negotiation. 
Glen  on  Bitlsy  109. 

The  counsel  for  the  plaintiffs  in  error,  howerer,  attempted  to 
take  the  case  out  of  this  last  exception  to  the  general  rule,  on 
the  ground  that  these  agents  only  received  the  bill  for  collection, 
and  that  they  received  no  instructions  to  present  it  for  accept- 
ance before  it  became  due.  I  infer,  however,  from  the  note  of 
the  case  of  I%e  Bank  of  Scotland  v.  Hamiltonj  as  given  by  Olen, 
that  the  present  case  cannot  be  distinguished  from  that  in  this 
respect.  For  it  tliere  appears  that  the  bill  then  in  question  was 
finally  presented  for  acceptance  on  the  evening  of  the  fourth  day 
from  its  date,  after  the  drawer  had  failed,  and  then  only  in  con- 
sequence of  a  letter  from  Dunlop,  who  had  sent  the  bill  to  the 
agents  in  Glasgow  three  days  .before.  From  that  statement  of 
the  case,  I  think  we  may  fairly  presume  there  were  no  special 
diiections  to  the  agents  to  present  the  bill  for  acceptance  when 
it  was  originally  sent  to  them  for  collection,  especially  as  it  had 
but  four  days  to  run  when  it  was  originally  discounted  by  Dun- 
lop. On  this  subject,  Pofhier  says,  in  r^rd  to  the  endorsement 
of  a  bill  by  the  owner  thereof  to  another,  as  a  mere  agent  to 
receive  the  amount  due  thereon  for  the  endorser  and  as  his  proxy, 
^^  the  contract  which  such  an  endorsement  implies,  and  which  it 
makes  between  the  endorser  and  the  person  to  whom  he  makes 
his  order,  is  a  contract  of  agency,  and  creates  the  ordinary  obli- 
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^tioDs  of  an  tigeat;  and  consequently,  he  to  whom  the  order  is 
given  IB  liable  in  the  character  of  an  agent,  as  regards  his  endot^ 
ser,  the  owner  of  the  bill,  to  obtain  acceptance  if  it  has  not 
already  been  Etccepted,  and  to  go  when  the  bill  becenes  doe  to 
receive  payment  thereof,  and  remit  him  the  amonDt ;  and  also, 
in  default  of  acceptuioe  or  of  payment,  to  make  tbe  protests,  &c. 
which  are  necessary  in  mch  cases,  and  the  endorser  on  his  part 
is  bound  to  make  good  the  whole  of  the  expenses  whi(^  have 
been  incarred  therefor  by  tbe  endorsee."  Path,  TVaite  Du 
Cora.  De  Change,  ch.  4,  ^^o.  82.  Agun  :  *'  Tbe  bearer  of  the 
bill,  where  he  is  merely  the  agent  of  the  owner,  ought  to  present 
it  as  Boon  sm  posable  to  the  drawee  to  have  it  accepted.  It  b 
very  important  to  have  it  accepted,  as  it  is  only  by  accepting  it 
that  the  drawee  becomes  bound  to  pay  it.  Without  such  accept- 
ance, the  owner  of  the  bill  has  for  his  debtor  only  tbt  drawer  of 
the  bill,  to  whom  he  has  paid  its  value.  Therefore  if  die  drawer 
should  happen  to  fail,  the  bearer  of  the  bill  who  had  neglected 
to  present  it  for  acceptance  would  be  liable  to  damages,  if  it  was 
his  fault,  in  fevor  of  the  owner  of  the  bill  for  whom  he  was 
agent."  Id.  JVo.  128.  The  prindples  thus  laid  down  by  Potkier 
are  recognized  by  Bemea  and  PoUy  as  sound  and  correct,  in 
relation  to  the  duties  and  liabilities  of  agatts  who  are  onployed  in 
negotiating  or  collecting  bilU  of  exchange ;  and  I  can  see  no 
icood  reason  why  they  should  not  be  applied  to  the  case  now 
under  consideration.  If  the  receiving  a  bill  by  an  agent,  to  collect, 
implies  an  obligation  on  his  part  to  take  the  necessary  steps  to 
cha^  the  drawer  and  endorsers,  by  protest  and  notices,  in  case 
it  is  not  accepted  and  paid  by  the  drawee,  I  do  not  see  why  due 
diligence  on  tbe  part  of  the  agent,  in  procuring  tbe  acceptance 
of  the  drawee  without  delay,  when  it  may  be  necessary  or  benefi- 
cial to  the  interests  of  tbe  principal,  should  not  also  be  implied, 
as  it  is  the  duty  of  a  fiiithful  agent  to  do  for  his  principal,  what- 
ever the  principal  himself  would  probably  have  done  if  he  was 
a  discreet  and  prudent  man.  Even  where  the  principal  is  habitu- 
ally negligent  in  attending  to  his  own  interests,  it  forms  DO 
excuse  for  similar  n^ligence  on  the  part  of  his  t^ent.    Tbe  fact. 
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therefore,  tliat  the  bill  in  this  case  was  not  pnt  into  the  hands  (yf 
fhe  agents  for  collection  until  some  time  after  it  bore  date,  was 
no  legal  excuse  for  their  negligence  in  not  sending  it  on  ftr 
acceptance  and  payment  withont  unnecessary  delay.  For  these 
reasons,  I  agree  with  the  court  below,  that  the  Aliens  were 
legally  liable  to  the  owners  of  this  bill  for  the  damages,  if  any, 
which  the  laftter  sttstidned  by  the  non-presentment  of  the  bill  to 
&e  drawee  for  acceptance  previous  to  the  time  it  became  due. 

In  relation  to  the  amount  of  damages,  however,  I  think  the 
diarge  of  the  judge  who  tried  the  cause  was  clearly  wrong ;  and 
ihat  it  has  unquestionably  produced  great  injustice  in  this  tsase. 
As  we  hare  before  seen,  the  relation  between  the  drawer  or 
endorser  of  the  bill  and  the  person  to  whom  it  is  transferred  for 
the  mere  purpose  of  negotiation  or  collection,  is  not  the  relation  of 
endorser  and  endorsee,  so  as  to  throw  the  loss  of  the  whole  amount 
oftbe  bill  upon  the  latter,  if  he  neglects  to  present  the  same  for  ac- 
ceptance and  payment  in  tkne,  or  to  give  notice  of  its  dishonor  to  the 
endorser,  as  required  by  law.  Nor  will  the  payment  of  the  damages 
by  the  agent,  hare  the  effect  to  subrogate  him  to  all  the  rights 
and  remedies  of  the  person  from  whom  he  received  the  bill,  as 
against  other  parties  who  may  be  liable  for  the  payment  thereof; 
but  it  is  a  mere  contract  of  agency,  which  leaves  the  endorser  to 
all  his  rights  and  remedies  for  the  recovery  of  his  debt  as  against 
other  parties,  and  only  renders  the  endorsee  liable  as  agent  for 
the  actual  or  probable  damages  which  his  principal  has  sustained 
in  consequence  of  the  negligence  of  such  agent.  This  principle 
was  distinctly  recognized  by  the  court  of  king's  bench  in  England, 
in  the  case  of  Van  Wart  v.  Woolly^  6  Dowl.  4r  Ryl^  374,  where 
the  plaintiff  had  not  lost  his  remedy  against  the  drawers  of  the 
bill,  or  the  persons  from  whom  he  recdved  it,  by  reason  of  the 
neglect  of  the  agents  to  present  it  for  acceptance  in  due  time ; 
the  drawers  of  the  bill  in  that  case  having  drawn  without 
authority  when  they  had  no  funds  in  the  hands  of  the  drawees, 
and  Irving  &  Co.,  who  had  sent  the  bill  to  the  plaintiffs  in  pay- 
ment, not  standing  in  the  situation  of  endorsers  of  the  bill,  as 
their  names  did  not  appear  upon  it.    In  that  case,  however,  if 
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there  had  been  any  evidence  to  waorant  the  belief,  that  the  Mil 
would  have  been  accepted  if  an  immediate  acceptance  or  rejection 
«}f  the  bill  by  the  drawees  had  been  insisted  on,  according  to  the 
decision  in  the  case  of  The  Bank  of  Scotland  y.  Htmiltonf  the 
loss  which  had  arrisen  from  the  Delect  of  the  dtfandant  in  not 
pressing  for  an  acceptance,  or  in  not  giving  due  notice  of  the 
dishonor  of  the  bill  immediately,  if  it  could  then  probably  have 
been  collected  from  the  drawees,  should  have  fallen  upon  Woolejf 
(r  Co.  instead  of  Inmg  tf  Co.,  who  had  remitted  the  same  to 
Van  Wart ;  and  the  plaintiff  would  then  have  been  permitted  to 
recover  whatever  damages  had  been  siutatneiil  by  such  negligence) 
for  the  benefit  of  Irving  &  Co.  In  thr  espectj  Irving  &  Co. 
stood  in  the  same  relative  ^tuation  to  Van  Wart,  as  Dunlop 
did  to  the  Bank  of  Scotland,  in  the  case  before  referred  to  ; 
and  Woolley  &  Co,  occupied  the  situat  on  of  Hamilton  8l  Co., 
who  were  held  liable  in  that  case,  in  ezeneration  of  Dunlop's 
liability.  The  only  difference  in  pnncuple  which  I  can  see 
between  the  ^wo  cases  is,  that  in  the  Scotch  case  it  was  evident 
that  the  bill  would  probably  have  been  accepted  {and  saved, 
if  it  had  been  presented  for  acceptance  on  Saturday^  when 
it  was  received  by  the  agent  in  Glasgow,  instead  of  being 
Icept  back  until  Tuaday  evening,  when  news  of  the  drawers' 
future  had  reached  that  place ;  and  therefore,  to  exonerate 
Dunlop,  who  remitted  the  bill,  the  agents  in  Gla^ow  were 
very  properly  charged  with  the  amount  of  the  bill,  the  whole  of 
which  had  been  lost  through  their  negligence,  except  the  small 
amount  of  dividend  which  the  bank  would  be  entitled  to  out  of 
the  drawers'  estate  under  the  commission  of  bankruptcy  against 
him  ;  whereas  in  the  case  of  Van  Wart  v.  Woolley,  there  was  no 
reason  to  believe  that  the  bill  would  have  been  accepted  if  the 
agent  had  insisted  upon  an  answer  immediately,  and  there  was  as 
little  probability  that  any  thing  would  have  been  obtained  from 
the  drawers,  if  Van  Wart  or  Irving  &  Co.  had  received  notice  of 
the  dishonor  of  the  bill  immediately  after  it  was  received  by  the 
agent  in  London.  In  the  latter  case,  therefore,  the  damage 
which  either  Van  Wart  or  those  who  had  transmitted  him  the 
bill  in  payment  had  sustained,  was  merely  nominal.    Beaidea, 
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the  sttpreme  court  of  this  state  having  decided,  that  neither  the 
drawers  nor  Irving  &  Co.  were  discharged  from  their  liability  to 
the  plaintiff  by  this  neglect  of  his  agent,  neither  of  them  in  faiot 
having  been  injured  by  such  neglect,  the  plaintiff  upon  the  second 
trial  was,  6(  c6urse,  only  held  to  be  entitled  to  such  damages 
as  he  had  sustained,  and  which  were  nominal  only.  If  the 
rule  laid  down  by  the  judge  who  tried  the  present  case  was  cor- 
rect, that  the  principal  was  entitled  to  recover  the  whole  amount 
of  the  bill  and  interest,  because  there  was  no  other  evidence  to 
enable  the  jury  to  discover  what  the  damage  was,  then  the  plain- 
tiff in  the  case  of  Van  Wart  v.  WooUey^  should  have  been  per- 
mitted to  retain  his  verdict  upon  the  first  trial ;  as  it  did  not  then 
appear  whether  he  could  actually  succeed  in  collecting  the 
money,  either  from  the  drawers  of  the  bill  or  from  Irving  &  Co.; 
neither  did  it  then  appear  whether  by  the  laws  of  this  state, 
where  they  resided,  they  were  not  actually  discharged  from  lia- 
bility, so  that  no  judgment  could  be  recovered  against  (hem,  in 
consequence  of  the  negligence  of  the  agent.  The  granting  of 
the  new  trial  in  that  case,  therefore,  proceeded  upon  the  princi- 
ple that  the  agent  was  not  liable  for  the  whole  amount  of  the 
Ull,  unless  damages  to  that  extent  had  been  sustained  by  his 
neglect,  and  that  to  recover  damages  to  that  extent  it  was  incum- 
bent upon  the  party  claiming,  to  give  sufficient  evidence  to  satisfy 
the  court  and  jury  that  it  was  at  least  probable  that  he  had  sus- 
tained damages  to  that  amount.  Neither  the  Scotch  or  the 
English  case,  therefore,  is  an  authority  to  sustain  the  charge  of 
the  judge  in  relation  to  the  amount  of  damages  in  the  present 
case  ;  on  the  contrary,  the  case  of  Van  Wartv.  Woolley  is  a  direct 
authority  to  show  that  the  agent  ought  not  to  1)e  charged  with 
the  whole  amount  of  the  bill,  unless  there  is  sufficient  evidence 
to  render  it  at  least  probable  that  the  whole  amount  of  the  debt 
would  have  been  saved  if  the  agent  had  discharged  the  duty 
which  his  situattion  imposed  upon  him. 

Where  there  is  a  reasonable  probability  that  the  bill  would 
have  been  accepted  and  paid  if  the  agent  had  done  his  duty ;  or 
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where,  by  the  negligence  of  the  sg^nt,  the  liability  of  a  drawer 
or  eodorBer  who  was  apparently  able  to  pay  the  bill  has  been  di»- 
ct^ged,  so  that  the  owner  of  the  bill  cuntot  legally  recover 
against  such  drawer  or  endorser,  I  admit  the  agent  by  whose 
negligence  the  loss  has  occared  is  prii&a  facie  liable  br  the  whole 
amount  thereof  with  interest,  as  dam^es ;  unless  be  is  able  to 
satisi^  the  court  and  jury  that  the  whole  anount  of  the  hill 
has  not  been  actually  lost  to  the  owner  in  consequence  of  such 
negligence.  The  case  under  connderatioD,  however,  is  one  of 
a  very  different  description.  Here  it  is  peiCectly  evident,  from 
the  testimony  of  one  of  the  drawees,  tlut  the  draft  woald  not 
have  been  accepted  at  any  time  after  it  was  received  by  the 
Aliens  for  collection,  as  the  drawees  had  received  express  direc- 
tions from  the  drawo*  not  to  accept  ;nor  would  they  have  accepted 
it,  even  without  such  a  prohibition,  unless  they  bad  previously 
been  advised  so  to  do  by  the  drawer.  The  fact  alsoj  that 
the  drawer's  credit  was  not  good  at  the  time  this  draft  was 
I  received  for  collection,  be  having  suffered  his  note  to  Boyd  k. 
Suydam  to  lie  under  protest  for  some  time,  and  the  express  direc- 
tions given  by  him  to  tl^e  drawees  not  to  accept  this  dcaftj  ren- 
dered it  highly  improbable  that  be  vovid  have  paid  the  draft 
himself  to  save  bis  credit,  if  it  bad  been  sent  back  protested  at 
an  earlier  day.  From  the  facts  of  the  case,  therefore,!  think  there 
was  no  ground  for  suppo^ng  that  the  owners  bad  sustained  any 
actual  damage  from  the  mistake  of  the  Aliens,  in  not  sending  od 
tbe  bill  for  acceptance  immediately  after  they  received  it  for 
collection  in  New-York  ;  or  that  their  chance  of  obtaining  pay- 
ment from  the  drawer  was  materially  impaired  by  th«  delay  of 
the  protest  for  a  few  days.  Under  the  circunastances  of  this  case^ 
therefore,  I  think  jtbe  jury  should  have  been  instructed  that,, 
ttpon  the  evidence,  the  plaintiffs  were  only  entitled  to  nominal 
damages ;  or  at  least  they  should  have  been  told  to  find  only  sucb 
damages  as  they  should,  from  the  evidence,  believe  it  probable 
the  plaintiffs  might  have  sustained  by  the  delay  in  presenting 
the  draft  for  acceptance  immediately  ;  fw  I  do  not  see  bow  it 
is  possible  for  any  one  to  believe,  or  even  to  suppose  it  probable 
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from  this  evidence,  that  the  whole  amovnt  of  this  draft  wst  in 
fact  lost  to  the  plaintiffs  below,  by  the  delay  of  the  AUeaa  in 
presenting  it  to  the  drawees,  and  ghring  notice  of  the  dishonor 
thereof  immediately  to  the  drawer ;  who  never  intended  that  it 
should  be  aoscpted  and  paid. 

For  thead  reasons  I  am  <tf  opinion  that  the  judgment  of  the 
court  below  should  be  reversed,  and  that  a  i^emrs  de  notio  should 
be  awarded  ;  to  the  end  that  po  more  damages  may  be  recovered 
than  such  as  a  jury  may  believe  it  probable,  from  the  evidence 
adduced,  that  the  plaintifi  may  have  sustained  from  the  negli^ 
gence  of  their  agents* 

By  Senator  Yerflanck.  In  this  case  the  defendants  in  the 
court  below  were  agents  for  collecting  for  a  commission,  a  draft 
on  another  state,  payable  after  date.  What  are  the  duties  and 
responsibilities  of  agents  in  regard  to  presenting  such  paper  for 
acceptance  7  Legal  authority  as  well  as  commercial  usage,  has 
long  settled  as  a  general  rule,  that  the  holder  of  a  bill  of  ejc-* 
change,  payable  at  a  specific  time,  is  not  obliged  to  present  such 
bill  for  acceptance  io  order  to  hold  the  drawer  or  prior  endorsee 
It  is,  indeed,  usual  as  well  as  prudent,  to  do  so,  both  for  the  sake 
of  the  added  security  and  better  credit  of  the  paper,  and  because 
in  cas^  of  refusal,  recourse  may  be  had  immediately  to  the  drawer. 
It  is,  therefore,  the  duty  of  an  agent  for  collection,  to  exert  the 
customary  prudence,  and  present  such  paper  for  acceptance  with** 
out  delay,  since,  by  neglect,  his  principal  may  either  lose  the 
drawee's  security,  aod  the  credit  it  gives,  or  else  be  prevented 
£rom  making  such  inquiries  and  deqaands,  or  using  such  leffl 
or  precautionary  measures  towards  the  drawer  or  other  parties  as 
might  tend  to  secure  his  debt.  This  distinction  was  long  ago 
stated  by  Pothier,  who  points  out  the  different  obligations  of  him 
who  holds  a  bill  as  an  agent,  (^^  mando^airc,")  ^^  who  ought  to 
present  it  for  acceptance  as  soon  as  possible ;"  and  those  of  him 
who  holds  as  owner,  (^^  lorsque  le  porteur  at  tn  meme  tempi  U 
proprietaire^^)  who  may  present  it  when  he  thinks  fit.  CmUrct 
du  Change^  partie  1^  c.  5,  art.  128.    This  distinction  was  recog- 
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aked  in  the  Eogltsh  elementary  books,  (see  earlier  edition^  of 
(^ty  m  Bills,  and  other  writers  there  cited,)  as  part  of  the 
general  commercial  law  of  EurOpe,  before  any  express  judicial 
lecidon  to  that  point.  The  modem  case  of  Van  Wart  t.  Wool- 
ley,  5  Dowl.  *  Ryl.  374,  3  Bam.  §■  Cress.  439,  has  sanctioned 
the  principle  judicially,  by  deciding  that  the  delay  of  an  agent 
to  give  notice  of  non-acceptance  of  bills,  subjected  him  to  dam- 
iges,  even  when  the  drawer  was  not  discharged.  The  case  of 
the  Bank  of  Scotland  v.  Hamilton,  cited  in  1  BelPt  Commentary 
m  the  Latot  of  Scotland,  409,  decided  by  the  Scotch  court  of 
sesuons,  is  remarkable  for  its  similarity  to  the  present  case,  and 
is  entitled  to  the  same  authority  with  us,  as  it  receives  in  Eng- 
land, (see  Chitty  on  BUls,  300,  who  refers  to  that  case  as  an 
authority  to  this  point,)  as  well  on  account  of  the  general  uni- 
formity of  the  law  of  negotiable  paper  in  the  civilized  world,  as 
because  it  is  evident  from  the  books  that  on  this  head  the  Scotch 
law  conforms  to  the  English,  and  is  much  governed  by  its  usages 
and  decisions.  In  that  case,  a  bill  payable  at  Gla^ow,  three 
days  after  date,  was  sent  to  an  agent  at  that  city  for  collection. 
It  is  stated  "  that  it  is  not  customary  for  porteurs  (bearers)  of 
bills  at  short  dates  to  present  them  for  acceptance."  Before  the 
day  of  payment  the  drawer  failed,  and  the  Glasgow  Bank  refused 
to  accept.  It  was  not  clear  whether  the  bank  would. have 
accepted  the  draft  if  it  had  been  immediately  presented,  for  the 
bank  had  no  funds  of  the  drawer,  and  the  practice  had  been  to 
make  provisions  for  such  drafts  at  the  day  of  payment.  The 
action  was  against  the  agents.  "  The  court  held,  that  as  agents, 
ihej  were  bound  immediately  to  present  the  bill  for  acceptance." 
Thus,  it  seems  to  be  the  general  commercial  law  of  the  civi- 
lized world,  that  when  a  bill  is  payable  at  a  day  certain,  the 
drawer  and  endorser  are  not  discharged,  if  the  bill  is  not  presented 
until  the  day  of  payment.  Yet  it  is  still  the  duty  of  the 
agent  for  collection  to  present  the  bill  for  acceptance  without 
delay,  and  to  give  immediate  notice  of  refusal  to  accept.  The 
reason  of  this,  I  take  to  be,  that  the  drawer  by  fixing  a  day  certain 
for  payment,  assumes  the  responsibility  of  providing  funds  at 
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that  time,  whatever  may  have  been  his  previous  credit  with  the 
drawee.  Again  :  an  endorser  makes,  as  the  phrase  is,  ^'  a  new  bill 
bill  on  the  same  terms  ;  and,  besides,  he  waives  his  right  of  imme- 
diate acceptance,  by  not  enforcing  it,  but  putting  his  bill  into 
circulation  without  acceptance;''  Not  so,  he  who  places  a  Inll 
in  his  agent's  hands  for  collection.  He  makes  no  waiver  or  post- 
ponement of  any  of  his  rights,  but  looks  directly  to  the  means 
necessary  or  expedient  for  his  own  security.  In  the  present 
instance,  the  draft,  which  the  payees  might  have  retained  until  tht 
day  of  payment,  had  they  thought  fit,  was  placed  directly  upon 
receiving  it,  in  the  hands  of  agents,  who  were  to  receive  ^^  a 
commission  or  compensation  for  collecting  the.  same*"  It  wa» 
retained  for  seventeen  days  by. the  agents,  who  could  have  for*^ 
warded  it  for  acceptance  the  next  day.  Nor  after  it  had  been 
refused  acceptance  did  they  again  present  it  for  paymeat.  In 
the  delay  of  presentation  for  acceptance,  there  was  want  of  due 
diligence.  The  principle  is  familiar,  that  an  agent  for  pay  is 
bound  to  us^  such  means,  care,  skill  and  precaution,  as  are  ade- 
quate  to  the  due  execution  of  his  trust.  He  must  use.  the  ordi- 
nary diligence  of  a  skilful  and  prudent  man  in  such  affairs.  Now 
an  early  presentment  for  acceptance,  is  an  (d[>vious  precaution 
which  a  prudent  man  of  business  would  take,  to  ensure  collec- 
tion of  a  questionable  draft.  By  this  neglect  or  delay,  the 
payees  were  prevented  from  making  those  demands  and  taking 
such  immediate  measures  as  to  the  drawer,  on  receipt  of  notice 
of  non-acceptance,  as  might  possibly  ha%e  secured  the  payees 
in  some  way  or  other.  At  the  late  period  at  which  they  did 
receive  such  notice,  they  preferred  looking  to  the  responsibility 
of,  their  agents.  These  must  be  held  responsible  for  the  conse- 
quences of  their  negligence  to  the  amount  of  the  damage  so 
caused.  Nor  is  it  a  sufficient  defence  of  the  agents,  that  the 
bill  would  not  have  been  accepted  if  immediately  presented,, 
because  the  drawer  had  directed  that  it  should  not  be,  nor  that  it 
was  uncertain  whether  the  funds  in  the  hands  of  the  drawees 
were  sufficient  or  not,  to  meet  the  draft  at  the  day  fixed  for  pay- 
ment.   At  and  after  the  time  when  the  draft  should  have  been 
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retedted,  the  drawer  was  in  buameas  at  iCfcw-Torlc,  stro^liBg' 
ir  and  obtaining  credit,  and  having  the  conunand  of  fluids  which 
e  applied  to  pay  otbn  drafts  presented  subBeqneotly  to  the  date, 
hen  with  due  diligence,  notice  of  the  non-acceptalice  of  this 
lU  would  have  been  receiTed.  Whaterer  miit^t  hire  been  his 
rat  intention,  it  was  not  for  a  court  and  jurj  to  aaBuBe  the  broad 
nsumption  that  an  immediate  demand,  upon  return  of  the  dnft, 
ith  such  other  le^al  meaaores  as  the  state  of  buBtoess  between 
kC  partiek  or  other  circumstinccs  might  render  adTwable,  would 
ot  have  led  to  the  intimate  pajrment.  As  a  mere  conjectural 
ifereoce  from  the  character  and  course  of  bsBiness  of  fieflta- 
rook,  as  incidentally  presented  in  the  evidence,  I  sboald  think 
le  probability  rather  the  other  way ;  a»d  that  hnmediate  and 
rgent  measures  might  perhaps  hare  prerented  loss.  His  death 
id  tbv  consequent  insoWency  of  his  estate,  bftTe  left  all  this 
lere  matter  of  conjecture  ;  bat  it  is  qsite  immaterial  as  to  Uie 
aeition  of  the  agent's  duty  and  the  right  of  action  against  him, 
lougfa  woe  it  distinctly  in  etidence  either  way,  it  mi^t  aSect 
le  measure  of  damages. 

Tbva  &r,  then,  I  think  the  law  quite  clear  as  to  the  rights  of 
olders  of  bills,  and  the  duties  of  collecting  agents,  but  I  have 
ad  more  heakation  as  to  ^e  rule  of  damages.  Is  the  plaintif 
1  stmilsr  cases  to  be  obliged  to  make  out  in  evidence  the  precise 
:tBBl  amount  of  the  damage  he  sustained,  and  thus  to  give  to 
te  party  in  fault  all  the  niuaeroua  and  great  advantages  of 
onbt,  uncertainty  and  d^culty  is  the  proof  1  Ot  are  we  to 
pply  to  these  cases  the  doctrine  of  tacha  in  commercial  paper,  as 
etween  the  bolder  and  other  parties,  and  connder  the  agent  as 
iving  made  the  paper  his  own  by  hu  neglect?  Contmdictory 
I  these  rules  are,  they  have  yet  each  their  share  of  authority, 
id  arc  just  and  wise  when  applied  to  other  questions  ;  but  I  am 
Bt  satisfied  with  Uie  equity  in  the  commerual  policy  of  either, 
ben  applied  to  e  collecting  agency,  and  t  have  sought  in  the 
scirions  for  some  safer  and  more  equitable  doctrine  on  that 
md. 

Considering  d>e  nbject  in  regard  to  commercial  policy,  there 
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fs,  on  one  nde,  ike  tast  Mnount  of  paper  daily  collected  through 
our  hanlcs,  the  great  public  necemty  for  giving  ererj  facility 
«nd  inducement  to  such  oollecttons,  the  serious  drawback  on 
those  facilities  and  inducements  that  would  be  occasioned,  and 
the  opportunity  of  fraud  afforded  it  worthless  paper  deposited  for 
collection  can,  wheneTer  parties  are  discharged  by  the  blunder 
of  a  clerk,  be  saddled  irref^ocably  on  responsonsible  agents  and 
^  made  their  own''  absolutely  and  without  allowing  any  defence 
t>r  mitigation  of  damages.    On  the  other  hand,  the  policy  of 
holding  such  agetits  to  strict  accountability  is  equally  clear. 
Our  whole  system  of  negotiable  paper  and  its  responsibilities, 
formed,  as  it  is,  by  long  experience,  and  admirably  adjusted  to 
the  varied  uses  of  commerce,  pMs  upon  the  angle  principle  of 
strict  punctuality  hi  demands,  presentments  and  notices,  as  well 
«8  in  payments.     Now  the  policy  and  necessity  of  that  punctu- 
ality, apply  with  the  same  force  to  the  agvnt  of  such  paper  that 
they  do  to  the  principal.    I  can,  therefoie,  find  no  sounder  rule 
"of  damages,  nor  one  bettei*  protecting  and  reconciling  all  these 
claims  of  pdicy  and  justice,  than  that  pointed  «ut  by  the  deci- 
rions  in  a  krge  class  of  cases  t>f  agency^  and  by  the  analogy  of 
the  measure  of  damages  in  trover.    In  those  cases,  the  presump* 
tion  is,  in  the  first  instance,  to  the  full  nominal  amount  of  the 
loss,  as  it  appears  on  the  face  t»f  the  transaction  against  the  agent 
wanting  in  diligence,  or  the  party  guiky  of  the  tortious  oonver- 
lion.     Thus,  where  an  agent  or  factor  neglects  to  insure  for  his 
principal,  according  to  order,  he  is  held  responsible  f^r  the  default, 
frimafatiej  to  the  total  amount  which  he  ought  to  have  covered 
by  insurance.    But  at  the  same  time  he  is  allowed  to  put  himself 
in  the  place  of  the  underwriter,  and  to  prove  fraud,  deviation,  or 
any  other  defence  which  would  have  been  good,  had  the  insurance 
been  made,  or  which  woald  go  to  shew  that  nothing  at  all,  or 
how  much  was  actually  lost  by  the  neglect,    Bdancy  v.  Stoddart^ 
IT.  IL  28.     WaUace  v.  TkOfuuTy  2  id.   188.     Webtier  v.  JDe 
TaHtt^  7  id.  757.    In  the  courts  of  this  state,  Randlt  v.  JIfoore, 
3  Johns.  Cos.  36.    And  in  the  courts  of  the  United  States,  Morrii 
V.  Summeril^  2  Wash.  JR.  203.     See  also  1  Phil,  on  Ins.  521, 
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nd  the  cases  thtre  tnted.  So,  too.  in  ,kctioti8  against  sberiSs, 
rhere  those  official  public  agents  become  chargeable  with  the 
ebt  of  another,  by  their  own  negligence  or  misconduct.  When 
be  default  is  established,  the  amount  due  the  plaictiff  in  the 
riginal  suit,  is  the  prima  facie  evidence  of  the  measure  of 
amages.  This  presumption  may  be  controlled  or  rebutted,  and 
tie  sheriff  may  give  in  evidence  any  fact,  showing  either  that 
tie  party  has  not  been  actually  injured,  or  to  a  much  lessamount. 
[e  may  show,  for  instance,  the  insolvency  of  the  original  debtot. 
tut  the  burden  of  proof  is  upon  him  ;  if  he  leaves  the  presump- 
ioD  uncontradicted,  that  establtsbes  the  measure  of  damages. 
Iiis  has  been  frequently  i  uled  at  out  circuits,  nor  can  I  find  that 
.  has  ever  been  questioned  in  our  supreme  court,  and  is  substan- 
ially  recognized  in  Potter  v.  Lansing,  1  Johns.  R.  215,  Rusteil 
.  Tkner,  7  id.  189.  The  Massachusetts  decisions  are  particu- 
irly  full  and  express  on  this  very  point.  See  10  Mass.  R.  470; 
1  id.  89;  ibid.  188;  13  id.  187.  Similar  decisions  may  be 
)und  in  the  reports  of  other  states.  So  again  in  trover.  Id 
t^als  \.  Lordf  1  Cotoen,  240,  in  trover  for  a  note,  it  was  held, 
lat  the  prima  facie  measure  of  damages  was  the  face  of  the 
ote ;  but  that  evidence  might  be  given  to  reduce  the  amount, 
y  proving  payment  in  part,  or  the  insolvency  of  the  maker,  or 
ly  other  fact  invalidating  the  note  or  lessening  its  value. 
It  is  true,  that  Lord  Tenterden,  in  fan  War/  v.  Woolley,  above 
ted,  held  that  damages  must  be  shewn,  and  that  the  face  of  the 
ill  is  not  the  conclusive  measure  i  but  this  I  ihinlc  is  not  in  coa- 
adiction  to  the  view  that  I  have  taken.  I  therefore  lake  the 
tses  before  mentioned  to  point  out  the  sound  doctrine  here, 
he  face  of  the  bill  is  the  prima  facie  measure  of  damages, 
hese  may  be  reduced  by  any  po^tive  evidence  proving  the  real 
image  to  be  less  ;  but  the  burden  of  that  proof  must  be  upon 
le  negligent  agent,  and  not  on  the  party  who  suffers  by  his 
igligence.  Circumstances  like  those  of  the  present  case,  nay 
iten  render  it  difficult  or  impossible  for  either  party,  to  prove 
'  even  to  form  a  probable  estimate  of  the  precise  damagtsincur- 
d  by  the  agent's  neglect.    In  such  cases,  is  it  not  just  that  those 
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chances  of  loss  wlttch  must  fall  upon  one  or  the  other,  should  be 
thrown  upon  the  party  in  default,  and  not  upon  the  innocent 
sufferer  1  It  was,  then,  for  the  defendants  here  to  show  that  the 
debt  would  not  have  been  paid  had  due  diligence  been  used,  or 
that  there  were  any  other  circumstanced  to  diminish  the  actual 
damages  below  the  nominal  amount.  I  do  not  see  that  this  was 
done,  and  therefore  think  that  Chi^  Justice  Jones  was  right  in 
his  charge,  '^  That  the  court  and  jury  having  no  knowledge  what 
the  amount  of  damages  was  except  from  the  proof  of  the  amount 
of  the  draft,  the  jury  should  find  for  the  plaintiffs  for  the  amount 
of  the  draft,  and  interest  from  the  day  it  became  due." 

Perhaps  the  case  was  a  hard  one.  So  are  many  others  that 
arise  under  our  law  of  negotiable  paper,  in  consequence  of  laches 
of  parties.  In  all  such  instances,  the  hardship  of  the  particular 
case  must  yield  to  the  necessity  of  adhering  to  some  general  rule 
founded  on  broad  considerations  of  public  policy.  I  can  find  no 
such  rule  safer  or  more  conducive  to  commercial  convenience,  or 
sanctioned  by  stronger  authority  than  the  one  I  have  stated. 

If,  however,  we  abandon  this  rule,  the  only  alternative,  in  my 
judgment,  so  far  as  authority  governs,  is  to  adopt  the  stricter 
doclrine  of  our  supreme  court,  in  Le  Gum  v.  Gouvemeur  4r 
KembUj  1  Johns,  Cos.  467,  and  afiirmed  in  1800,  in  this  court, 
"  That  where  the  property  consists  of  crtditSy  the  agent  whose 
breach  of  orders  causes  damages,  is  bound  to  answer  to  the 
amount  of  the  credits,  and  the  principal  may  abandon  to  him.'' 
The  only  defence  distinctly  recognized  as  valid  in  those  doc- 
trines, is  that  of  fraud,  or  some  similar  one  going  to  invalidate 
the  whole  contract. 

Upon  this  principle,  the  agents  here  would  be  held  to  have 
made  the  paper  their  own  by  their  default,  if  the  plaintiffs  below 
thought  fit  to  abandon  it  to  them^  and  this,  perhaps,  is  the 
ground  on  which  the  superior  court  rested  their  decision  in  this 
case ;  the  reasons  of  which  I  regret  that  we  have  not  before  us. 

Under  the  circumstances  of  the  case,  either  this  rule  or  that 
which  I  have  stated  before,  would  afiirm  the  judgments  of  the 
courts  below  ;  but  I  place  my  own  vote  for  affirmance  upon  the 
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ground  firit  atated,  as  being  tiie  moit  equitable,  the  most  coi^ 
ducire  to  public  policy,  and  as  snpportod  by  the  aaeli^  and 
Mitbority  of  many  modern  decisioat. 

On  the  question  being  put,  SKall  this  judgment  be  reverted  1 
the  members  of  the  court  divided  as  follows  :  SO  in  the  qffirma- 
fiee,  and  4  in  the  negatw.  Whereupon  the  judgments  in  the 
courts  below  were  reverted^  and  a  venire  de  novo  directed  to  be 
awarded  by  the  superior  court. 

In  the  rule  for  judgment  of  reversal,  the  following  entry  was 
made  :  "  It  is  further  ordered  and  adjudged,  that  an  "  agent  who 
"  recnves  a  bill  of  exchange  for  collection  which  has  not  been 
"accepted,  is  bound  to  present  the  same  for  acceptance  without 
"  unreiaanable  delay,  as  well  as  to  present  the  same  for  payment 
"  when  it  becomes  due,  or  he  will  be  liable  to  his  principal  for 
^  the  damages,  which  the  latter  sustains  by  such  pegligence." 


PbIest  and  others  vt.  Cuhhidgs. 

ThB  wUmd  of  ■  tutnni  b«rii  eltlieii  who  wu  u  oHw  whan  Oie  ut  puwd  in  IBOBi 
MoWag  aWmU  t«  pMTcAan  aad  Md  T*al  tttatt,  1*  not  enllUBtl  to  dower  under  tha 
provWons  of  Unl  act,  wbcra  ihe  landt  la  which  down  It  elBimad  were  ■eqalr«d 
bj  the  hiubMid,  >Bd  Ui«  uairtax*  look  plice  tredoM  t*  fk«  poMaga  ff  Iki  act. 

■Xftmt  coBtrt  who  U  an  oMMnuif  b«  natunUiied;  bal  her  nablnllntion  hu  wO, 
nailer  Uie  ge&enl  tub  of  eoDKrew,  a  ratroMtiTc  opermtlon,  lo  *i  to  entitle  her  to 
dowar  i>  laodi  of  which  ber  hmband  waa  aalicd  dwfof  covsrtara,  and  which  b« 
had  aliened  prerloiti  to  her  nalarallialion. 

■A/awe  eanrt  ia  not  barred  uf  her  right  of  dower  by  Joiaint  with  her  hmband  In  tbe 
MBTeTonee  of  tanja,  and  ocfcamcladglag  ber  exaentiDo  of  the  deed  befcrv  an 
oBccr  aolhcciMd  to  lake  1^  aeknowMlgatot  of  deed^  If  at  tba  tim*  of  HNk 
•cknowledcMent,  die  be  a  ailiior  within  tha  age  of  twentr-one. 

Jt  MfM*,  that  aueh  /mm  covert  need  not  do  any  act  Ht^fiming  nch  eoovey  nee 
beftve  milt  broafM  Ibr  the  reooreiy  of  dower.* 

Erkoa  from  the  supreme  court.    Catherine  Cummings  brought 
her  action  in  the  superior  court  of  law  of  the  city  of  New- York 

•  The  CfcanwHwy  la  oetaMentlair  ivon  (he  eaae  of  SutUffr.  Forg^,  1  Cowm,  W, 
-M<<0M.7IS,A  C.  ia  wmr,  where  tha  aUaa  wMiw  of  a  •ahraH««4  ctficaa  wai 
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against  Luke  Kip,  to  recover)  as  the  widow  of  James  CummingS| 
her  dower  in  certain  lots  in  the  city  of  Kew-York.  In  1796, 
the  lots  in  question  were  conveyed  to  her  husband  ;  on  the  29th 
of  January,  1802,  the  plaintiff  was  married  to  James  Cummings, 
ft  natural  born  cititen,  with  whom  she  lived  in  the  city  of  New-; 
York  until  his  death,  in  1832  ;  at  the  commencement  of  this 
suit,  the  defendant  was  in  possession  of  the  premises  in  question 
under  title  derived  from  the  husband  of  the  plaintifiT,  by  virtue 
of  the  foreclosure  of  a  mortgage  executed  by  him  to  one  James 
tester  J  bearing  date  the  4th  June,  1802.  The  mortgage  was. 
foreclosed  in  chancery,  the  decree  ordering  a  sale  of  the  mort- 
gaged premises  was  made  on  the  10th  April,  1804,  the  premises 


parmittfld  to  reeoyer  dow«r  in  laiM!b  ^urtkattd  by  the  hiubAnd,  and  conifiyid  to  him 
4Brt^tk$9imftm%taepm»Ml^tkBopltal<mtkMtih^  te  UiAft  eue  was aiads 

apon  tbm  groand  ttiat  flie  widow  wia  mt  tito  time  of  tlie  partham  by  Om  hmhand 
capuhU  imdar  tiia  enabling  act  of  18Q2,  qfpwrduuimg  end  Aofding  fal  eHai4,  and  Uiat 
ty  lAa  aaweowPiyiflnCTmider  which  h«^  hatband  took,  end  el  f)b«  toeM  ammmik  when 
he  beoaiiM  aeAaed,  Ae  beeame  a  fnirtkmmr  wtthln  the  meantof  of  the  aet»  of  a& 
hichoate  right  of  dower ;  and  that  had  the  lands  in  Qie  principal  caae  been  acquired 
fgeegntirf  to  the  act  of  1302^  whilit  the  plaintUf  was  on  oiiae,  and  had  the  poesened 
atttaetlmealegaleapMl^inKlertheenabliqg^et  to  pnrehaae  and  hold  real  eitate^ 
thai'die  would  hj  the  pwohaae  of  her  hufeba^d  have  as^uired  an  i  ehoale  right  of 
dower,  which  on  the  decease  of  her  husband  would  have  become  absolute. 

gseafar  Txan.AKClt  concurs  with  the  chancellor  in  his  view  of  the  case  of  SultUif 
r*fbrg9lii  andtpon1faeprhM}ipaiqiiestioDhoUsttialawonian}a»eAniatthettnM 
of  her  marriages »  »ot  enUUed,  under  the  act  enabling  aliens  to  purchase  and  hold 
real  estate,  to  claim  dower  in  lands  whereof  her  husband,  a  natural  bom  citizen^ 
«attsUs4b(^iksr«Mrriags,,becanse:  1.  tiUebydowiris^aetoropiriiAofK^tew 
and  not  Ay  pwdbose ;  and  2«  bmanse  the  wiMd  pvrdknti^  as  found  in  the  enftbliag 
statntei.  Is  not  used  in  its  tedinical  sense  as  indicating  one  of  the  two  modes  in 
which  only  it  is  said  that  thle  to  real  property  can  be  acquired,  i.  e.  by  deBceni  or 
percftese,  hot  that  it  Is  used  hi  Its  ordihaiy  tnd  generany  received  sense,  signifying 
ttie  deying  of  iMd. 

In  respect  to  the  eflTect  of  the  naUurattziUiim  of  the  plaintlll^  Smator  TekplancK 
concurs  with  the  chancellor  in  the  conoiualon  at  which  he  arrived,  as  stated  above — 
he  holds  that  from  the  phraseology  of  the  naturalisation  laws  themselves,  as  weU 
as  from  other  considerations^  the  effect  of  a  naiwaUzoHim  here  is  the  same  as  that  of 
a  denization  in  England,  i.  e.  that  it  is  not  rttroactit$  but  froBpUtiv ;  ttiat  the,/toii« 
becomes  entitled  to  dower  out  of  aU  the  lands  whereof  her  husband  was  seised  tA  tk$ 
HflM  qf  ktr  mdwalizaiUm,  bnt  not  out  of  lamli  whereof  her  husband  had  been  pre- 
eioiMly  seised  and  which  If^bf  her  mitetaUaatloa  he  had  aliened. 

Snuiior  Waos»  delivered  an  opinion  for  an  affirmtmu  of  the  Judgment  in  the 
eourts  below  upon  the  principle  of  sfers  dteMtt  he  considering  the  decision  in  th* 
case  of  Smit^r,  F^gtffl  as  controlUng  this  case. 
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were  sold  at  public  auction,  and  bid  in  by  William  H.  Robinson) 
to  whom  tbe  same  were  conveyed  by  a  master's  deed  on  the  Ist 
June,  1804.  The  plaintifi*  was  not  a  party  to  tbe  suit  in  chan- 
cery. On  the  part  of  the  defendant,  it  was  shown  that  tbe 
plaintiff  joined  with  her  husband  in  executing  the  mortgage  to 
Foster,  and,  on  the  day  of  lis  date,  acknowledgtd  her  execution 
thereof  before  a  master  in  chancery,  who  ^endorsed  upon  the 
mortgage  a  certificate  of  such  acknowledgment ;  and  also  that 
she  was  bom  a  subject  of  the  king  of  Great  Britain.  To  rebut 
this  proof,  it  was  shown  that,  at  the  date  of  the  mortgage  to 
Foster,  the  plaintiff  was  a  minor  within  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  about  nineteen  years  and  six  months, 
and  a  certiBcate  of  a  court  of  record  was  produced  that,  on  (he 
16th  October,  1829,  the  plaintiff  became  a  citizen  of  the  United 
States  in  conformity  to  the  acts  of  congress,  prescribing  tbe  mode 
of  naturalization  of  aliens.  The  defendant  attempted  to  invali- 
date the  proceedings  in  respect  to  the  naturalization  of  tbe  plain- 
tiff, on  the  ground  of  irregularity ;  but  as  the  objection  is  not 
noticed  in  the  opinions  delivered  in  this  court,  it  is  not  here 
stated.  The  jury,  under  the  charge  of  the  court,  found  a  verdict 
for  tbe  plaintiff,  upon  which  judgment  was  rendered.  The 
defendant  having  excepted  to  various  decisions,  sued  out  a  writ 
of  erior  removing  the  record  into  the  supreme  court.  Kip,  tbe 
plaintiff  in  error,  having  died,  an  order  was  made  directing  tbe 
cause  to  proceed  at  the  suit  of  bis  heirs  at  law,  the  present 
plaintiffs  in  error.  Tbe  supreme  court  a^rmed  the  judgment  of 
the  court  below.  See  opinion  delivered  by  Chief  Justice  Nel- 
son, 16  Wenddl,  619,  et  seq.  The  defendants  then  removed  tbe 
record  into  this  court,  where  tbe  cause  was  argued  by 

D.  Selden  ir  B.  H.  Butler,  for  the  plaintiffs  in  error. 

S.  Shtrwoodf  for  the  defendant  in  error. 

Pointifor  the  plaitttiffa  t»  trror : 

I.  The  widow  is  not  entitled  to  dower  by  virtue  of  the  enabling 
statutes  in  respect  to  aliens;,  because^ 
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1.  Her  husband  was  a  natural  born  citizen  of  the  United  States^ 
and  purchased  the  lands  in  question  in  1796,  long  before  the  first 
statute  in  the  series  was  passed.  The  purchase  therefore  was 
not  made  by  him  by  virtue  of  the  enabling  statutes,  nor  is  the 
wife,  within  their  equity  or  spirit,  entitled  to  the  benefit  thereof, 
especially  as  she  was  married  before  the  enactment  of  either  of 
those  statutes.  Mick  v.  Micky  10  Wendell,  379.  12  id.  66. 
4  Kenfs  Comm.  36,  37.  1  R.  S.  740,  §  2.  3  id.  ^pp.  596, 
§  2,  2d  ed.  Jackson j  ex  dem.  People j  t.  EtZj  5  Co^ffen,^31^. 
Goodell  V.  Jackson,  20  Johns.  R.  703.  5  Johns.  Ch.  R.  239. 
Jackson,  ex  dem.  Woodruff'  y.  Oilchrist,  15  Johns.  R.  116. 
Buchanan  v.  Deshon,  1  Har.  ^  GUI,  280.  3  R.  S.  343,  344. 
McCartee  x.  Orphan  Asylum  Society,  9  Cowen,  506.  Varick  y. 
Jackson,  2  Wendell,  166,  204.  Berry  y.  Mutual  Ins.  Co.  2  Johns. 
Ch.  R.  611,  612.  Jones y.  Morey,  2  Cowen,  314,  315.  Searing 
y.  Brinkerhoff,  5  Johns.  Ch.  R.  329,  331.  Van  Rensselaer  y. 
Sheriff'  of  Albany,  1  Cowen,  601,  and  (Ae  cases  below. 

2.  The  defendant  in  error  being  an  alien  at  the  time  of  her 
marriage,  she  acquired  on  such  marriage  no  inchoate  right  of 
dower,  and  the  land  in  question  was  therefore  held  by  her  hus- 
band up  to  the  26th  of  March,  1802,  free  from  any  charge,  or 
incumbrance  by  way  of  dower,  cases  quoted,  1  Cowen,  95.  The 
enabling  statute  of  March  26,  1802,  and  the  subsequent^ acts 
should  not  be  so  construed  as  to  subject  lands  so  held,  to  dower, 
by  a  retrospective  effect.  Such  was  not  the  intention  of  the 
Legislature.  Sayre  v.  Wisner,  8  Wendell,  661,  663.  United 
States  V.  Arredondo,  6  Peters'*  V.  S.  R.  733.  City  of  Jfeuh 
Orleans  v.  Armas,  9  id.  224,  236.  Jackson,  ex  dem.  Gratz  v. 
Catlin,  2  Johns.  R.  248,  263;  8  id.  520,  655,  556,  S.  C.  in 
error.  Dash  v.  Van  Kleek,  7  id.  495,  502,  503  to  509.  Jack- 
son, ex  dem.  McCloughry  v.  Lyon,  9  Cowen,  669.  Beadleston 
V.  Sprague,  6  Johns.  JR.  101.  Gardner  v.  Trustees  of  Jfew- 
burgh,  2  Johns.  Ch.  R.  162, 167, 168.  Jackson,  ex  dem.  Scofield 
v.  Collins,  3  Cowen,  89,  95.  Jackson,  ex  dem.  Cooper  v.  Cory, 
8  Johns.  R.  385.  People  v.  Plait,  17  id.  195,  215,  216.  10 
Wendell,  447.     7  id.  334.     Co.  LUt.  n.  187.    2  Black  Comm. 
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251.  3  Johm.  Cat.  113.  12  Petertd.  M.  612,  735.  1  irf.  323, 
tU.  Aliens.  Co.  IMt.  18,  b.  10  Johaa.  R.  232,  attd  the  oAom 
authoritiet. 

3.  As  all  perBOQs  are  chargeable  witb  a  knowledge  of  the  law, 
the  legal  presumptioo  ia,  that  the  marriage  ms  oontnoted 
between  the  defendant  in  error  and  her  late  husband,  with  refer. 
«Dce  to  her  ezUting  incapacity  to  acquire  •  right  of  dower  in 
his  lands ;  whatever  therefore  may  have  been  the  actual  intention 
of  t^e  Legislature,  it  was  not  in  their  power  to  pass  a  law  vary- 
ing  the  effect,  or  impairing  the  obligation,  in  this  respect,  of  the 
marriage  contract.  See  the  above  avthoritiei,  and  Cone,  V.  5., 
art.  i,Mect.  10,^1. 

4.  Themortgagesalewasmadein  June,  1804.  Mrs.  Cummii^p 
then  had  no  inchoate  right  of  dower  in  the  land,  and  aubsequent 
statutes  could  not  give  her  such  a  right  in  respect  to  lands  previ. 
omly  sold  to  a  bona  fide  purchaser.    See  the  abme  authoritiet, 

&.  The  several  consideratiojis  above  stated  materially  distioguiah 
this  case  from  the  case  of  Sutl\ff'  t.  I^geyi  which,  tberefwe, 
even  if  correctly  interpreted  by  the  court  below,  cannot  control 
this  case.  It  ia  insisted,  however,  that  the  grounds  of  decision 
in  that  case,  when  properly  understood,  are  in  unison  with  the 
points  above  taken.     See  cote  1  Cotoen,  89,  and  6  id.  713. 

IV  The  acknowledgment  ot  the  mortgage  by  the  wife,  on  her 
separate  eiamination,  under  the  statute,  bars  her  claim  to  doweri 
though  she  was  then  under  age. 

1.  The  statute  does  not  require  that  a  married  woman,  in  order 
to  convey  hw  interest  in  lands,  shall  be  of  full  age.  It  is  suffi- 
cient that  having  attained  the  age  requisite  to  contract  marriage, 
and  having  been  duly  married,  she  consents  on  the  private  exami- 
nation to  the  execution  of  the  conveyance.  Coatu  v.  Chetvery 
1  Coseen,  479.  WhUbick  v.  Cook.,  15  Johm.  R.  490.  T>tmareat 
V.  Wynkoopj  3  Johm.  Ck.  R.  142,  144,  146.  Duplex  v.  De 
Roven,  2  'Vem.  640.  Jackson,  ex  dem.  Sttvtns  v  Stevent,  16 
Johns.  R.  110.  6  Ouue,  90.  JTrury  v.  Drury,  quoted  8  Wen- 
dtll ,  K' ,  SI,  267.  Teiler  v.  McCartee,  2  Paige,  620.  3  JI. 
S.  Afp.  22  to  30.    IR.  L.  369.    Also^  StoUUe  of  Fines,    3 
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R.  S.  App.  3.  6  Wendell^  12.  7  Mass.  K  14,  77.  3  Bac. 
Ahr.  696|  tU.  Infancy  and  Age.  3  'Com.  Dig.  618.  4  id.  306, 
<t«.  QaieMind.  12  Cb.  122.  10  Id.  42.  !.({.  JRa^m.  486.  Stra. 
735.  P^immI.  369,  370.  5  Crwe^  216,  217.  6  Jac.  Law  Diet. 
20B.    6  Bro.  Par.  Cui.  57. 

2.  The  aboTe  principle,  if  for  aay  reason  inapplicable  to  a 
conveyance  of  lands  belonging  to  the  infant  wife,  applies  in 
reason,  and  by  analogy,  to  the  relinquishment  of  her  r^ht  of 
dower  in  her  hnd>and's  estate,  which  is  bat  an  incident  to  the 
marriage  contract ;  when  competent  in  law  to  contract  marriage 
she  must  be  regarded  as  equally  competent  to  this  collateral  con-* 
tract,  provided  the  statute  formalities  be  complied  with.  Seo 
the  above  aufh/oriUei^ 

3.  The  statutory  examination  having  been  provided  in  lieu  of 
the  common  law  assurances  by  fine  and  common  recovery,  the 
infant  wife  will  be  barred  unless,  as  in  those  cases,  she  disaffirm' 
it  during  her  infancy.  The  same  authorUies  as  last  above  and 
ntxt  below. 

4.  At  all  events,  the  conveyance  being  merely  voidable,  it  was 
the  duty  of  Mrs.  Cummings,  on  her  coming  of  age,  to  disaffirm 
it  within  a  reasonable  time.  Her  coverture,  at  that  time  and 
subsequently,  is  no  excuse  foir  ber  omisnon,  and  after  the  lapse 
of  nearly  thirty  years,  and  an  adverse  possession  of  more  than 
twenty-five,  she  cannot  now  be  permitted  tp  avoid  her  convey* 
ance  on  the  ground  of  infancy.  See  2  Kenfs  Comm.  Led.  31, 
and  authorities  there  quoted.  Demurest  v.  Wynkoopy  3  Johns. 
Ck.  R.  144.     17  Wendellj  119. 

in.  The  naturalization  of  the  defendant  in  error  can  bave  no 
retrospective  efiect  to  entitle  her  to  dower  as  against  previous 
bona  fide  purchasers.  Cases  cited  by  Ch.  J.  JVW«m,  in  his 
opinion  in  this  case.  CoUingwood  v.  PacSj  1  Ventr.  417.  Fish 
V.  Klein^  2  Meriv.  431.  2  Wash.  R.  IIS.  Vaux  v.  JSTesbit,  1 
MeCord^s  Ch.  Cas.  362,  372.  2  Chit.  Com.  LaWj  326, 326,  337. 
2  Greenl.  Lasosy  280.  8  R.  S.  App.  21.  1  Kep.  174.  2 
Johns.  Cas.  33.  Bae.  Abr^  tii.  Alien^  C.  2.  Black.  Comm. 
S60,&e. 
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Points  for  the  defendant  in  error  : 

I.  The  responilent  is  cDtUled  to  ber  dower,  notwithstamling 
ker  having  been  an  alien.  Cotut.  V.  S.  §  8.  Jlct  of  Cong. 
AprU  14,  1802.  hg.  Mr.  434.  6  Crmch,  176.  7  id.  420. 
1  Johns.  Cas.  399.  2  Kmft  Comm.  67.  7  Wendell,  334.'  12 
id.  343.  1  Black.  Comm.  374.  1  Petertdorf,  323,  tit.  Mien. 
Godfrey  v.  Dixon,  Cro.  Jac.  539.  2  Fwier'*  J6r.  270,  tit. 
Alien.  2  J9/ocA.  Comm.  249,  250.  1  Co.  Litt,  129,  a,  ««. 
Villenage.  Clan.  Treat,  on  Rights  of  Womany  202.  Co.  lAit. 
33,  6.  1  OuMc*!  iKg'.  ftf.  Dower  IK.,  cA.  2,  ^  26,  32.  9 
Viner^s  Ahr.  212,  tit.  Dower. 

1.  She  was  (fu/y  nafura/tzed  under  the  laws  of  tbe  United 
States,  on  the  16th  October,  1829,  during  tbe  life  of  ber  hus- 
band, and  such  naturalizalioD  removes  al)  disabiliticB,  and  ber 
rights  attach  retrospectively  from  the  period  of  ber  marriafre. 

2.  Tbe  record  of  naturalization  is  sufficient,  notwithstanding 
the  omission  in  the  record  of  the  words,  "and  within  the  state 
of  New-York,"  which  were  inserted  in  tbe  original  affidavit 
between  the  words  "  New-York"  and  "  one." 

3.  And  notwithstanding  that  one  of  the  witnesses  testifying 
upon  tbe  naturalization,  is  alleged  to  have  been  the  husband  of 
Mrs.  Cummings.  Campbell -v.  Gordon  and  vnfe,G  CVuncA,  176. 
Starke  v.  (^etapeake  his.  Co.  7  id.  420.  Spratt  v.  Smally  4 
Peters,  393.  Skenk  v.  Dupcnt,  3  id.  248.  1  Johns.  Cas.  29. 
3  id.  109. 

4.  She  is  entitled  to  her  dower  under  the  enabling  statutes  of 
1802  and  1808.  3  R,  S.  342,  343.  Sutliff  v.  Forgey,  1 
Cowen,  90.  5  id.  113.  Mick  v.  Mck,  10  Wendell,  379.  Cf. 
Litt.  12.  James  v.  Morey,  2  Cowen,  290.  2  Black.  Comm. 
241.  Whelm  v.  Whelan,  3  Cowtn,  579.  Sterry  v.  Ardtn,  3 
Johns.  Ch.  R,  261,  262, 271.     12  Johns.  R.  236. 

II.  The  respondent  is  entitled  to  ber  dower,  notwithstanding 
the  mortgage  given  by  Mr.  Cummings  to  James  Foster,  4tb 
June,  1802,  in  which  Mrs.  Cummings  joined,  for,  \ 

1.  Sbe  was  an  in&nt  under  the  age  of  twenty-one,  when  Ibe 


«une  was  executed.  Sanford  v;  Jlfeliean,  8  Poige^  ISl. 
HtMei  T.  6re€n«&sf,  1  Fet ey,  jef».  S89.  Stamfer  v.  Barker j  5 
«Mad*  167r    3  Boc.  Jl6r.  696,  ej^.  Inf.  and  Age.    7  Cm^Pi,  180. 

2.  Her  ac1ai(ywkdg^eiit  apart  fr€»m  l^r  husband^  irbile  an 
infant,  did  not  gire  Ttdidity  to  her  act.  4  Joknt,  M.  161.  12 
id.  4B9.  Prtstm  on  Canv.  S52.  13  Co.  122.  6  Ontis^i  Dig. 
at.  FbUj  eh.  6^^26^X7,28. 

3.  Her  rights  are  not  harred  by  the  foreclosure ;  for  as  agabat 
her  the  mortgage  has  not  beoi  foreclosed,  she  not  being  a  party. 

After  adriseaient,  the  following  opinions  were  deE'rered : 

By  the  CHANCKLLon.  I  have  no  doubt  upon  the  question,  as 
to  the  regularity  and  validity  of  the  naturalization  of  the  defep- 
dant  in  error  in  1829.  The  fact  that  she  was  then  a  feme  covert 
was  no  objectioi^,  as  neith^  married  women  or  infant^  are  exclu- 
ded from  the  benefit  of  the  acts  of  congress  on  this  subject. 
The  fact  that  the  statute  makes  the  naturalization  of  the  father, 
in  certaian  cases,  enure  to  the  benefit  of  his  infant  children^  does 
not  preclude  infants  themselves  from  applying  whenever  it  may 
be  necessary  ;  and  as  the  general  langus^e  of  the  naturalization 
acts  include  all  free  white  persons^  femes  covert  and  in&nts  if 
they  have  sufficient  capacity  to  understand  their  rights  and  the 
nature  and  obligation  ^f  an  oath,  may  be  naturalized. 

I  cannot  admit,  however,  that  the  effect  of  naturalization  under 
the  general  acts  of  congress,  which  have  not  declared  what  shall 
be  the  effect  of  such  naturalization,  can  retroact  so  as  to  divest 
rights  which  have  been  acquired  by  otiiers  previous  to  such  natu- 
ralization. It  is  said  by  Coke,  and  other  elementary  writers, 
that  if  a  man  take  an  atien  to.  wife,  and  afterwards  aliens  his 
land,  and  then  the  wife  is  made  a  demzon^Btti  the  husband  after- 
wards dies,  she  shall  not  be  endowed,  because  her  capacity  and 
possibility  to  be  endowed  came  subsequaat  to  the  marriage  by 
the  act  of  denization ;  but  that  it  is  otherwise  wl^ere  she  is 
n4riunUized  by  act  of  parliametit^  Co.  iiitf..  33,  b;  Ckuney^  202; 
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and  it  is  mppoMd  that  the  effiact  of  *  natnnlizatioii  under  w 
act  of  coDgren  mtut  neceantiljr  have  the  saae  affect  aa  natarali- 
zation  1^  act  of  pailiamenL  That  a  natntalizatiaa  kere  bak  the 
effect  to  give  to  the  natoraliKed  citizen  inheritable  blood,  lo  aa  to 
•naUe  him  to  take  by  descent  friHn  aaotber  utizen,  as  well  u  to 
acqtuie  lands  bj  porcbasei  X  have  ao  doid>t.  It  probably  aronld 
alao  bare  the  effect  to  give  to  the  naturalized  wife  a  capadty  to 
take  an  inchoate  right  of  dower  in  lands,  of  which  the  baiband 
was  seized  in  fee  at  the  time  of  her  naturalization,  so  as  to  give 
her  the  right  of  dower  therein  at  his  death.  To  that  extent  the 
bosband  takes  his  land,  subject  to  the  right  of  his  wife  to  acquire 
a  title  to  dower  therein,  by  a  subsequent  naturalisation  under  a 
law  which  was  in  existence  st  the  time  of  his  purchase,  or  mar- 
riage ;  and  u  the  wife  after  her  naturalization  baa  an  inchoate 
right  of  dower  in  such  lands,  of  .which  she  cannot  be  deimTed 
except  by  bw  own  consent,  a  subsequent  purchaser  from  the 
husband  who  neglects  to  procure  her  release,  takes  the  land  sub- 
ject to  such  right.  But  where  the  husband  had  parted  with  all 
bis  interest  in  the  land  before  his  wife  had  the  capacity  to  take 
eren  an  inchoate  ibterest  therein,  which  cotdd  by  any  possibility 
be  released  while  the  wife  was  an  alien,  it  would  be  contrary  to 
erery  principle  of  justice  and  common  sense  to  give  her  the  right 
to  diTest  or  impair  the  title  of  the  purchaser,  by  her  subsequent 
act  of  naturalization.  The  same  objectjons  would  also  exist  to 
the  retroactive  operation  of  a  naturalization,  where  the  persoo 
thus  naturalized  had  preriously  been  passed  over  in  the  descent 
of  real  estate,  in  &Tor  of  a  mon  remote  lineal  or  collateral  heir 
who  was  not  an  alien.  In  such  cases,  if  the  prindple  of  retro- 
'  action  contended  for  here,  riiould  be  adopted  and  established, 
the  estate  would  to  a  certam  extent  be  rendered  inalienable  in 
the  hands  of  the  owner  there<tf.  In  the  first  ease,  the  possible 
i^ht  of  the  alien  wife  could  not  be  eztinguidked  by  any  rdease 
or  commtm  law  conveyance ;  and  m  the  last  case,  no  one  could 
safely  purchase  from  the  more  remote  heir,  upon  wh<«i  the 
inheritance  had  descended,  until  all  the  intermediate  alien  hrirs 
and  their  deacendants,  who  were  in  existence  at  tiw  time  of  the . 
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decM:ent  ca8t|  were  dead,  as  it  could  not  untU  thm  be  known  to 
the  purchaser  whether  any,  and  if  any,  which  of  them  would 
become  naturalized. 

The  effect  of  a  statutory  naturalization  in  Snglandi  in  over- 
reaching previous  vested  rights,  depends  upon  the  omnipotence 
which  has  been  ascribed  to  an  act  of  parliment;  in  which  at  some 
of  the  earlier  periods  of  English  history,  a  due  regard  was  not 
always  paid  to  the  rights  of  third  persons  who  had  not  petitioned 
for  the  passing  of  the  act.    These  private  acts  of  naturalization 
are  seldom  found  in  the  printed  collections  of  English  statutes ; 
but  by  a  reference  to  one  which  is  published  by  Mr.  Chitty  as 
the  common  form  of  such  acts,  2  Chit.  Com*  Law.  App.  320,  it 
will  be  seen  that  the  nature  and  extent  of  the  rights  acquired 
under  it,  are  declared  in  the  act  itself,  and  that  the  language  is 
very  strong  to  show  the  intention  of  the  law  makers  to  give  it 
a  retrospective  operation,  not  only  as  to  inheritable  blood,  but  also 
to   place  the  person  naturalized  in  the  same  situation,  both 
actually  and  comtrwMvely^  as  if  he  had  been  a  natural  bom  citizen 
at  the  moment  of  his  birth.   To  show  that  by  the  common  law  a 
mere  parliamentary  act  of  naturalization  did  not  necessarily  refro* 
zpect,  without  reference  to  the  terms  of  the  act,  it  is  only 
necessary  to  refer  to  the  opinion  of  Lord  Hale,  in  the  great  case 
of  CoUingwcod  v.  Pace^  1  Vent.  R.  419.    He  says :  '<  Touching 
the  retrospect  of  a  nalnralization,  and  whether  the  eldest  son, 
being  an  alien,  naturalized  after  the  death  of  the  fieither,  shall 
direct  the  descent  to  the  youngest,  depends  upon  the  words  of 
the  naturalization,  which  being  by  act  of  parliament,  may  by  a 
strange  retrospectvdirect  it.    But  as  the  naturalization  in  the  case 
in  question  is  penned,  it  would  not  do  it ;  the  naturalization 
hath  only  respect  to  what  shall  be  hereqfter.^^     I  eondude, 
therefore,  that  the  naturalization  of  the  defendant  in  error  had  the 
same  effect  as  to  the  rights  of  property  as  letters  of  dmizaiian 
had  by  the  common  law,  and  the  same  effect  as  to  all  other  rights 
that  an  act  of  parliaonent    giving  her  all   the  rights  of  a 
natural  bom  subject,  and  without  any  special  proviaons  to 
give  it  a  retrospective  operation.    She  therefore  had  from  that 
time  the  capacity  to  take  an  estate  in  dower,  of  and  'm  any  lands 
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ofirliidi  ttie  hnsb&nd  wts  then  seized  of  an  inheritable  estate  ; 
to  tske  lands  hj  devise  or  descent  from  anj  person  capable  of 
coDTejing  or  transmittmg  lands  in  that  manner  to  her ;  end  to 
take  any  olher  interest  in  real  estate  by  gift  or  otherwise  to  herself^ 
and  to  sell,  alienate  or  bequeath  the  same,  or  transmit  the  same  to 
mch  of  her  heirs  as  were  capable  of  taking  by  descent,  as  fully  as  a 
nsttiral  bom  citizen  might  do,  bat  not  otherwise.  Her  naturali- 
zstioD,  bowerer,  £d  not  retrospect  so  as  to  deprive  the  mortga- 
gees of  her  husband,  or  those  daiming  under  them,  of  any  right 
or  interest  in  bis  lands  which  thejr  had  acqnired  previous  to  her 
naturaliXHtion.  I  fftiallthereforeproceedto  consider  the  qsestion 
whether  she  had  acquired  any  indioate  right  of  dower,  under  the 
enaUing  statute  of  I80S,  which  could  enable  her  to  demand 
dower  in  the  premises  after  ttie  death  of  her  husband,  notwith- 
standing the  mortgages  and  the  foreclosure  thereof  in  1806. 

I  may  as  well  obserre  here,  that  I  have  no  doubt  as  to  the 
hiTalitRty  of  the  objection  of  the  plaintiffs  in  error,  that  the 
demandant  had  barred  henelf  of  any  claim  to  dower  by  the  execu- 
tion and  acknowledgment  of  the  mortgage,  in  conjunctionwitfa 
her  husband,  while  she  was  still  a  minor  ;  or  at  least,  tkat  she 
should  have  done  some  act  to  disaffirm  the  conveyance  before 
she  brou^t  her  suit.  Tbere  is  no  pretence  that  ^e  custom  of 
gavelkind  ever  applied  to  any  of  the  lands  in  this  state.  It  is 
true,  that  that  custom  extended  to  most  df  the  lands  in  the  coun^ 
of  Sent,  and  to  all  which  Vere  originally  of  soecage  tennreS} 
except  such  as  had  subsequently  been  disgavelled  by  the  statute, 
31  Hm.  8,  c^.  3,  and  other  private  statutes.  But  the  custom 
did  not  apply  to  lands  in  that  county  originally  held  by  military 
tenures,  which  tenures,  by  the  statute  19  Ckarlts  S,  ch.  34,  were 
converted  into  tenures  by  ft-ee  and  common  soecage.  The  manor 
of  East  Greenwich,  in  the  county  of  Kent,  was  either  originally 
held  by  the  tenure  of  knight  service,  or  it  must  have  been  dis- 
gavelled  previous  to  the  grant  of  the  province  of  New-York,  to 
James,  Duke  of  York,  as  no  traces  of  the  custom  of  gavelkind^ 
except  such  as  were  common  to  other  soecage  tenures,  existed  in 
this  colony  previous  to  the  revolution.    Having  once  deliberate!  j 
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examined  the  question|  and  come  to  the  conclusion  that  an  infant 
feme  covert  cannot  convey  an  interest  in  lands  by  m^re  acknow- 
ledgment of  the  deed  before  a  judge  or  commissioner,  it  is  onlj 
necessary  for  me  to  say  that  I  haye  not  heard'  any  thing  on  the 
argument  of  this  case  to  induce  me  to  doubt  as  to  the  correctness 
of  the  decision  of  the  supreme  court  upon  that  point,  which  is 
in  accordance  with  the  decision  in  the  case  abore  referred  to  of 
SanfordY.McLeanjSPaigt'^sR.lfll. 

It  is  evident  from  the  language  of  Chief  Justice  Nelson,  who 
delivered  the  opinion  of  the  supreme  coi^rt  in  this  case,  tliat  the 
justices  of  that  court  doubted  whetherthe  case  came  within  the 
proTisions  of  the  act  of  1802,  if  that  act  was  properly  construed  j 
and  that  they  would  probably  have  given  a  different  judgment  if 
they  had  not  supposed  it  impossible  to  distinguish  this  case  from 
that  of  Sutliff  V.  Forgey  decided  by  their  predecessors  in  that 
court,  and  subsequently  affirmed  upon  a  writ  of  error  here.  I 
think,  however,  there  is  a  manifest  difference  between  the  two 
cases,  arising  from  the  fact  that  the  land  in  the  case  under  con- 
rideration  was  held  by  the  husband  at  the  time  of  the  passage  of 
the  act,  and  lalso  at  the  time  of  his  marriage  with  the  defendant 
in  error,  sind  that  in  the  other  it  was  acquired  afterwards.  And 
m  coming  to  this  conclusion,  I  take  it  for  granted,  that  the  deci- 
sion in  the  case  of  Sutl\ff  v.  Forgey  must  have  proceeded  upon 
the  ground  that  the  wife  was  entitled  to  her  dower  in  lands 
acquired  by  her  husband  after  the  act  of  1802,  in  the  character 
of  purchaser.  The  word  purchase^  in  common  parlance,  has  a 
ioiuch  more  restricted  meaning  than  in  its  legal. or  technical 
tense,  according  to  the  common  law,  when  applied  to  the 
acquisition  of  an  estate  or  interest  in  land.  Accor£ng  to  the 
doctrine  of  the  feudists,  interests  in  land  were  divided  into  but 
two  kinds,  feuda  antiqua  and  feuda  nova^  which  are  defined  to 
be  those  to  which  the  possessor  succeeds  as  heir  to  his  ancestor, 
and  those  which  he  has  acquired  in  some  other  way.  1  Sanf. 
on  Herit,  Suc»  30 ;  B earners  Glanv.  143.  In  the  first  case,  the 
possessor  is  seized  of  the  land  by  descent,  but  in  the  latter  by 
conquest,  perquisition  or  purchase.  Where  an  estate  comes  to  a 
man  from  his  ancestor  without  writing,  that  is  a  descent ;.  but 
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when  a  person  talcei  any  thing  from  m  ancestor  or  otEerSj  bj 
deed,  Till,  or  ^ftj  and  not  as  heir  at  lair,  that  is  a  purchase.  3 
LUl^t  Mr.  497  ;  Total.  Law  Diet.  -Art.  Fur  chase  i  BelFt  Lav) 
Diet.  Jlrt.  Conquttt.  The  estate  of  the  wife  as  tenant  in 
dofrer,  is  but  a  oontboance  of  the  estate  of  the  husband,  so  that 
if  be  acquires  land  by  purchase,  or  other  conveyance  to  himself, 
she,  by  virtue  of  the  same  purchase,  if  then  of  legal  capacity  to 
take  an  inchoate  right  of  dower^  takes  it  as  purchaser  by  the 
tame  conTeyance,  in  the  same  manner  as- if  he  had  taken  a  con- 
veyance to  himself  and  limited  a  remainder  in  one-third  of  the 
premises  to  hit  wife  for  life,  in  case  she  surnTed  him.  Such 
was  unquestionably  the  opinion  of  Senator  Colden  in  this  court, 
in  the  case  of  SiuUff  t.  Forgiy.  He  says  there  is  oo  other  qnestion 
in  the  case  than  whether  when  the  buaband  took  the  conveyance 
in  1804,  he  being  then  a  naturalized  citizen,  and  his  wife  an 
alien,  she  did  not  acquire  a  right  of  dower  by  purchase,  so  that 
she  may  hold  the  same  under  the  act  of  1802,  notwithstanding 
her  alienism ;  and  be  concludes  that  her  inchoate  right  of  dower 
Tested  at  the  moment  of  the  husband's  purchase,  and  that  she 
took  it  as  purchaser,  and  not  by  descent.  The  first  section  of 
the  act  declares  that  all  purchasers  of  land  made  or  to  be  made 
by  any  aliens  who  have  come  to  this  state  and  become  inhabitants 
thereof,  shall  be  deemed  valid  to  vest  the  estate tothem granted, 
&c.  If  the  wife  is,  therefore,  considered  a  purchaser  of  her 
inchoate  right  of  dower  by  the  act  of  purchase  by  the  husband 
and  at  Uie  same  monient,  the  fact  that  he  was  naturalised  before 
the  purchase  did  not  prevent  the  inchoate  right  of  the  wife  from 
vesting  io  her,  aa  purchaser  of  such  inchoate  right  of  dower,  by 
the  provinons  of  the  act.  But  in  the  case  under  consideration, 
the  wife  of  Cummings  had  not  purchased  an  inchoate  right  of 
dower  in  the  lands  of  her  husband  before  the  act,  because  at  the 
time  of  her  marriage  and  until  the  passing  of  the  act,  she  had 
not  the  capacity  to  acquire  any  interest  in  lands  by  mere  opera- 
tion of  law,  as  an  incident  to  a  purchase  by  the  husband,  and 
the  lands  in  question  were  not  purchased  by  him  after  her 
disability  was  removed,  but  on  the  contrary,  were  purchased  long 
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before  the  marriage.  She  was  not,  therefore,  a  pvrchaaer  of  a& 
inchoate  right  of  dower  in  theie  lands,  either  b^re  or  after  the 
act  of  18Q2,  witlun  the  letter  or  the  spirit  of  that  act;  and  the 
title  of  ike  husband  baring  been  absolutely  Tested  in  a  hcna  fid€ 
purchaser  by  Tirtne  of  the  master's  sale,  long  before  her  naturali- 
sation, she  cannot  dtTest  that  title  to  the  prejudice  of  him  or  of 
his  grantees.  For  these  reasons,  I  think  the  judgments  of  the 
courts  below  erroneous,  and  that  they  ought  to  be  rerersed. 

By  Senator  YmairLAmx*  This  case  has  been  learnedly  argued 
upon  yarious  points.  One  of  the  most  important  questions  which 
has  been  raised^  is  on  the  effect  of  an  acknowledgment  accord- 
ing to  the  forms  of  our  statute  by  an  infant  wife,  «ipon  her  right 
of  dower.  TUs,  in  our  State,  must  be  a  question  of  too  £pe- 
quent  occurrence  to  be  left  in  doubt|  and  if  not  clearly  settled  by 
judicial  decision^  should  be  defined  as  to  fiiture  cases  by  legisla- 
tire  enactment  As  in  n^  Tiew  of  the  present  case,  the  settle- 
ment of  that  question  is  not  necessary  to  the  decision  -of  this 
cause,  I  shall  decline  entering  into  its  esmminatien  or  expressing 
any  opinion  on  the  subject.  I  also  throw  out  of  consideration 
the  objections  made  to  the  record  of  naturalisation^  both  because 
they  are  quite  immaterial  as  to  the  course  of  reasoning  and  the 
conclusion  of  this  opinion,  and  because  they  seem  to  me  not 
entitled  to  any  weight.  On  this  point  I  concur  folly  with  the 
reasons  assigned  by  Chief  Justice  Nelsoni  in  the  opinion  deliyered 
by  him  in  the  supreme  court. 

Disembarrassing  the  cause  of  all  4^e  other  points  which  hare 
been  taken  in  the  argument  before  this  court  and  in  the  -opinions 
of  the  courts  below,  it  is  quite  clear  to  me  that  Mrs.  Cuaunings 
is  not  entitled  to  her  dower :  unless,  1.  As  an  alim  she  is  enti- 
tled by  her  marriage  to  dower  in  the  lands  of  her  husband,  who 
was  a  citizen;  or  2.  Unless  her  subsequent  naturalisation  has  a 
retroactiye  effect  not  only  removing  present  disabilities,  but 
enabling  her  rights  to  attach  retrospectively,  as  against  third  par  • 
lies  and  bima  Jiie  purchasers ;  or  3.  U^iless  the  statutes  of  36th 
March,  1802,  with  the  otiier  statutes  to  the  same  effect  of  ISMj 
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iQSj  1807  and  1808,  all  pe^wd  subwqnent  to  her  marriage, 
abling  re$idtni  alitiu  to  purchast  aod  hold  real  estate,  ao 
ented  upen  ber  preriouslj  rmd  interest  in  her  husband's  lands 

to  vest  ia  Iwe  sb  iffoboate  right  of  dower,  pecfectsd  al  her 
Sband'a  deaths  as<  a  jnircAtuer  muler  these  enabling  statutes. 
On.  the  fiirst  brafich  of  this  inqvir;,  it  is  well  settled  here  as 

England,  that,,  to  uf«  tbe  language  of  Chief.  Buon  Bale, 
The  law  irill  not  give  the  alien  the  benefit  of  either:  1. 
tscent ;  2.  Curtesy ;  3.  Dower."  Ventrit,  417.  "  Aliens  are 
t  capable  of  dicing  dower. **  1  CmiM'Dig.  146,  and  the 
la  there  cited',  "  A.  feme  covert  bung  an  alien,  was  not  by  the 
mmon  law  entitled  to  be  endowed,  more  than  to  inherit."'  4 
m^f  Coram.  36,  and  the  cases  there  cited. 
Does  the  natnrariiation  of  the  widow  in  1829  operate  retro- 
ectively,  so  as  to  attach  tbe  right  of  dower  to  lands  held  by 
T  husband  at  the  marriage  and  aliened  after  that  period  and 
fore  her  naturalization?  I  concur  with  die  supreme  court,  that 
1  diis  branch  of  the  case  tbe  widow  cannot  succeasfelly  claim 
tr  dower;  but  I  haTe  come  to  that  concltision  by  a  course  of' 
assning  very  different  from  that  of  the  chief  justice.  If  this 
lestion  rested  wholly  on  EngTisb  authorities,  and  if  the  effect  of 
itoralization  under  our  general  laws  was  precisely  tiie  same 
idi  that  under  &e  special  naturalization  laws  of  parliament,  the 
ithority  of  Lord  Colte,  Coke  Ixtt.  33,  (.,  and  the  learned 
odern  commentators  and  compilers,  Viner,  Ontise  and  PiarA:, 
ould  be  quite  concltisiTe  in  fiiTor  of  the'  retroactive  eflfVct  of 
ituralization  in  regard  to  dower.  Cruise  thus  sums  up  the 
Qglbb  doctrine :  "  If  an  alien  be  naturalized  by  aet  of  parlia- 
ent,  she  then  becomes  entitled  to  dower  out  of  all  the  lands 
hereof  her  husband  was  seized  during  coverture.  In  &e  case 
here  a  woman  is  created  a  denizen^  she  becomes  entitled  to 
>wer  out  of  all  the  lands  whereof  her  busbam}  was  seized  at  the 
ne  when  she  was  created  a  denizen,  but  not  out  of  lands  whereof 
;  was  seized  before,  and  which  he  had  aliened.*'  1  Crtate  Dig- 
16.  I  cannot  agree  with  the  cUef  justice  that- "the  act  of 
mgress  affords  no  great  light  to  aid  us  in  determining  this  point 
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in  the  case."  On  the  contrary^  it  strikes  me  forcibly  that  the 
language  of  our  acts  of  congress  on  this  subject  point  out  a  strcmg. 
distinction  between  the  legal  operation  of  the  rights  of  citizen- 
ship acquired  under  them|  and  that  of  the  naturalization  conferred 
by  a  British  act  of  parliament.  In  the  acts  of  parliament ^  the 
operative  words  are  the  same  with  those  used  in  the  books ;  I 
believe  in  all  caseSy  certainly  in  all  the  cases  where  I  have  been 
able  to  ascertain  the  facts— either  the  more  general  acts  in  the 
statutes  at  large,  or  those  cited  in  the  reports.  It  is  enacted  that 
the  par^  shall  be  ^^ naturalized^^  or  "shall  be  deemed,  adjudged 
and  taken  to  be  a  natural  bom  iuhjectf^  as  if  lorn  within  the 
kingdom.  Thus  in  a  statute,  33  Henry ^  8,  "The  children  of 
Thomas  Powers  and  others,  shall  be  reputed  natural  horn 
subjectsJ^  In  the  statute,  7  jfrine,  c.  6,  "  All  persons  bom  out 
the  ligeance  of  her  majesty,  who  shall  qualify  themselves  (&c.  as 
therein  provided)  shall  be  deemed,  adjudged  and  taken  to  be 
natural  horn  ntbjects  of  Ireland,  to  all  intents,  constructions 
and  purposes,  as  if  they  had  been  bom  within  the  said  kingdom." 
So  in  the  statute,  13  (horge  2,  c.  6,  naturalizing  foreign  protes- 
tants  in  America,  it  is  enacted  that  they  "shaU  be  deemed, 
adjudged  and  taken,  to  be  his  majesty ^s  natural  bom  subjects^  to 
all  intents,  purposes  and  constmctions,  as  if  they  had  been  bom 
within  this  kingdom."  So  again,  by  2  George  3,2S,  certain  foreign 
officers  and  soldiers,  who  had  served  in  America,  are  naturalized 
in  the  same  words,  "  to  be  deemed  and  adjudged,  as  if  they  had 
been  born  within  the  realm."  These  seem  to  be  the  uniform 
operative  words;  and  their  legal  effect,  as  stated  by  all  the 
authorities  is,  "  that  an  alien  is  put  in  exactly  the  same  state  as 
if  he  had.  been  bom  in  the  king's  dominions,"  2  Black.  Coram. 
374  ;  or,  in  the  language  of  Lord  Coke,  "  is  to  all  intents  and 
purposes  a  natural  bom  subject."  From  the  very  words  employed, 
then  (unless  there  be  some  restrictive  condition  added)  every 
such  naturalization  must  relate  back  to  the  time  of  birth  of  the 
individual.  The  naturalized  subject  is,  in  the  eye  of  the  English 
law,  one  native  born.  The  courts  do  not  and  cannot  look  behind 
the  act  of  parliament  to  prior  disabilities.    By  the  omnipotence 
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if  putiainent,  the  naturalized  alien  is  to  all  intents  a  mbject 
rom  his  birth.  This  rule  of  interpretation,  were  such  acts  in 
Snglaad  general,  like  ours,  might  frequently  conflict  with  the 
'ested  rights  of  third  persons.  But  as  in  Ei^land,  every  such 
,ct  is  either  ^dal  for  the  indiTidual,  or  limited  to  some  small 
lass  of  persons,  it  is  to  be  presumed  that  such  a  result  is  gene- 
ally  avoided,  other  by  previous  evidence  of  the  special  circum- 
tances  of  the  case,  or  else  by  express  words  in  the  statutes 
iving  any  such  rights  in  others. 

The  legal  effect  of  dtnization  in  E!ngland,  is  not  retroactive,  as 
re  have  above  seen.  This  is  evidently  not  an  arbitrary  distinction , 
ut  grows  out  of  the  natural  interpretation  of  the  language  used. 
!here  is  nothing  in  the  word  doMZen  that  lias  any  relation  to 
ny  tpedfied  time,  especially  to  the  time  of  birth.  Denization 
t  a  new  privilege  conferred  upon  the  alien,  but  not  having,  like 
He  phrase  natural  bora  or  native,  any  relation  to  the  fact  of  birth 
r  to  its  time,  operates  only  from  the  date  of  its  reception. 
Tow  the  language  of  our  acta  of  congress  of  general  uaturaliza- 
on,  differa  from  the  special  English  acts  in  precisely  the  same 
lanner,  must  be  controlled  by  the  same  rules  of  legal  interpreta- 
on,  and  of  course  are  governed  by  the  same  distinction.  They 
re  called  natundiEati(«i  acts,  but  there  are  no  words  used  putting 
le  new  dtizen  on  the  same  footing  as  if  he  had  been  bom  in 
le  United  States.  The  operative  words  are,  that  on  complying 
ith  certain  conditions,  the  applicant  "  shall  be  admitted  a  dtizen 
r  the  United  States,"  or  "  admitted  to  dtizenabip,"  or  "  shall  be 
Imitted  to  become  a  utizen."  The  words  "admitted,**  "be- 
>me,"  and  "  shall  be  admitted  to  become,"  involve  a  future 
gnification ;  nor  is  there  any  thing  implied  in  the  word 
^en,  more  than  in  that  of  denizm,  having  relation  back 

the  time  of  birth.  I  cannot,  therefore,  but  consider  all 
e  £ii|;lish  suthorities  denying  rttrotpective  opentioo  to 
U  of  parliament  admitting  to  denization,  as  applying  to  and 
ithoriciag  a  nmilar  interpretation  of  our  acts  of  congress 
admitting  aliens,  on  complying  witii  certain  conditions,  to 
icome  citizens."  Even  independentiy  of  any  authority  bear- 
g  on  tins  subject,  the  obvioos  iatcrpretatioo  of  lanfWKC  leads 
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me  to  the  same  conclusion,  thtt  the  legal  rights  of  the  alien 
borD|  admitted  to  American  citizenship,  like  those  of  the  British 
denizen,  bears  date  only  from  his  political  and  not  from  his 
natural  birth. 

This  riew  of  the  eflfect  of  our  naturalization  statutes  may  be 
in  contradiction  to  some  of  the  tranaent  dida  of  our  judges,  but 
is  in  strict  congruity  with  the  decbions  and  well  settled  law  in 
our  courts.  It  agrees  with  those  decisions,  which  pronounce  the 
admisrion  to  citizenship  here  to  remove  all  prerious  disabilities, 
in  regard  to  the  taldng  or  holdbg  real  estate,  and  as  merely  per- 
fecting the  title  therein,  forfeitable  to  the  state  by  reason  of 
alienism,  but  not  actually  roid  until  inquest  of  office  found,  and 
so,  good  against  all  otl^r  parties.  On  the  other  hand,  it  guards 
against  any  interference  of  the  newly  acquired  rights  of  the 
<<  admitted  alien  with  those  of  prior  bona  fidt  purchasers  and 
other  third  parties,  such  as  in  the  present  case  and  numerous 
others  which  might  accrue  from  marriage,  descent,  &c.  i#^his 
country,  where  such  multitudes  annually  acquire  these  new  rights 
of  citizenship  under  our  general  laws.  This  too  b  in  conformity 
with  the  decisions  of  the  courts.  The  cases  establishing  these 
latter  points  have  been  cited  and  stated  by  the  chief  justice  in 
the  opinion  of  the'  supreme  court  in  thb  case,  and  I  therefore 
refrain  from  further  detail  on  this  head.  Bfy  conclusion,  there- 
fore, b,  that  Mrs.  Cummings  cannot  maintain  her  claim  to 
dower  by  virtue  of  her  naturalization,  in  any  lands  aliened  by 
her  husband  before  such  naturalization  though  during  her  mar- 
riage, and  now  held  by  others  under  a  title  deduced  from  him. 

It  remains  then  only  to  inquire  whether  Mrs.  Cummings' 
marriage  in  January,  1802,  did  not  vest  in  her  an  inchoate  right 
of  dower  which  was  confirmed  or  perfected  by  the  operation  of 
the  act  of  March,  1802,  and  the  subsequent  acts  extending  it, 
authorizing  resident  aliens  to  purchase  and  hold  real  estate  1  I 
am  quite  clear  that  she  is  not  within  the  provisions  of  those  acts, 
as  to  the  lands  now  claimed.  As  the  supreme  court,  as  well  as 
the  learned  court  below  in  which  this  cause  originated,  have 
placed  their  decision  in  fieivor  of  the  claim  of  dower  mainly  upon 
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:his  ground,  (governed  bj  the  presumed  authority  of  a  case 
brmeriy  decided  in  the  supreme  courtand  aflSnned  in  this  court, ^ 
'.  shall  enter  somewhat  more  into  detail  than  I  hare  done  on  the 
)ther  beads  of  the  argutnentj  in  stating  the  reasons  which  hare 
>rought  my  mind  to  an  opposite  concluraon. 

The  statute  of  March  26,  180S,  entitled  "  An  act  to  enable 
iliens  to  purchase  and  bold  real  estate  within  thb  state,  under 
XTtain  restrictions,"  after  reciting  in  its  preamble  that  "  whereas 
nany  gdod  and  industrious  persons,  being  aliens,  hare  emigrated 
u>  this  state  with  an  intention  to  settle  md  reside  therein,  and 
lave  expended  the  greater  part  of  their  capital  in  purchasing  and 
mproring  real  property,"  goes  on  to  enact,  "  that  all  purchaia 
if  land  made  or  to  be  made  by  any  alien  or  aliens  who  hare  come 
o  this  state  and  become  inhabitants  thereof,  shall  be  deemed 
ralid  to  vest  the  estates  to  them  granted  ;  and  it  shall  and  may 
le  lawful  to  and  for  such  alien  or  aliens  to  have  and  hold  the 
erne  to  his,  her  or  their  heirs  and  assigns  forever,  and  to  dispose 
if  the  same,  any  plea  of  alienism  to  the  contrary  notwith- 
tanding ;  provided  that  any  purchase  hereaAer  to  be  made  by 
iny  such  alien  does  not  exceed  one  thousand  acres.**  He  statute 
if  April  8, 1808,  further  enacts,  that  all  persons  authorized  by 
hat  act  or  the  one  first  cited,  to  acquire  real  estate  by  purchase, 
nay  also  take  and  acquire  by  devise  or  descent.  It  was  argued 
hiefly  on  the  authority  of  a  distinguished  member  of  this  court 
Q  former  years.  Senator  CoUen,  in  the  case  of  Forgey  v.  Sutliffy 
'  Coaen,  715,  that  the  word  purchase  in  this  act  does  not  mean 
nerely  the  acquisition  by  barg^n  and  sale,  but  should  be  taken 
a  its  peculiar  technical  common  law  signification,  as  defined  by 
'Attleton :  "  The  possession  of  lands  or  tenements  diat  a  nan 
lath  by  his  deed  or  agreement,  with  which  he  cometh  not  by 
itle  of  descent  from  any  ancestor  or  cousin,  but  by  his  own 
leed."  The  general  distinction  of  the  later  books  is  between 
he  title  acquired  by  act  of  law,  as  in  dacenty  and  that  coming 
>y  the  party's  own  act  or  t^reement,  which  last  is  purchase. 
^rom  these  definitions  it  was  inferred  that  a  title  by  dower,  com- 
ng  by  the  act  or  agreement  of  the  party,  was  within  the  tecb- 
lical  meaning  of  the  word  purchase.    But  the  true  and  predse 


ALBAinTi  DECEMBBR,  1838.  357 

Priest  9.  Cammings. 


meaning  of  any  technical  word  is  to  be  decided  by  usage  and 
authority,  not  by  argument  or  inference.  NoW  ike  highest 
authorities  and  the  most  general  usage  will  be  found  expressly  to 
exclude  dower  from  tiie  head  of  purchase^  and  to  place  it  under 
the  opposite  class  of  titles  by  act  of  law.  I  shall  content  myself 
witJh  two  authorities,  which  I  select  because  they  are  among  the 
earliest  and  the  latest ;  the  one  from  an  illustrious  old  English 
judge,  the  other  from  an  able  American  judge  of  our  own  days. 
It  would  be  quite  easy  to  fill  up  the  chasm  between  them  by  a 
Bieries  of  chronologically  arranged  authorities.  Lord  Chief 
Baron  Hahy  in  his  argument  in  the  famous  case  of  Collingwood 
*T.  PaCBj  speaking  of  the  disabilities  of  aliens,  sajs,  ^^  though 
the  alien  may  take  by  purchase  by  his  own  covenant  that  which 
he  cannot  hold  against  the  king,  y«t  the  law  would  not  allow 
him  to  take  by  an  act  of  law;  for  the  law,  qiuB  nihil  fadt  frus^ 
traj  will  not  give  him  an  inheritance  of  freehold  by  act  of  law^ 
for  he  cannot  hold  it,  and  therefore  the  law  will  not  give  him  the 
benefit  of  either  :  1.  Descent;  2.  Curtesy;  3.  Dower;  4.  Guar^ 
dianship?^  Ventrisj  417.  To  come  at  once  to  our  own  times 
and  country,  passing  intermediate  authorities,  Johnson^  J.  in 
Lord  FairfaaPs  casCj  decided  in  the  supreme  court  of  the  United 
States,  says  :  '^  When  a  freehold  is  cast  upon  an  alien,  by  act  of 
Jaw  J  as  by  descent  j  dower  ^  curtesy  ^  no  inquest  of  office  is  neces- 
sary.''  7  Cranchf  629.  I  cannot  therefore  doubt  but  that 
title  by  dower  does  not  come  within  the  technical  meaning  of  the 
word  purchase;  and  as  neither  Mrs.  Cummings  herself,  nor  her 
husband  during  her  marriage,  bought  these  lands,  she  cannot  be 
within  the  meaning  of  the  act.  But  if,  relying  on  the  definition 
of  purchase  in  the  books,  and  some  hasty  dicta  of  American 
judges,  any  should  still  contend  that  dower  is  an  estate  by  i^t^r- 
chascj  in  the  common  law  sense,  this  will  still  not  help  the  claim. 
It  seems  to  me  evident  that  the  manner  in  which  the  word  pur^ 
-chase  is  used  in  the  act  of  1802,  shews  that  it  is  not  used  in  its 
peculiar  real  estMe  sense,  but  in  its  ordinary  and  habitual  one. 
^  All  purchases  of  lands  made''  can  mean  only  all  lands  bought. 
This  use  of  the  word  is  not  colloquial  or  "  vulgar,"  (as  it  has 
been  trailed  by  Jacobs  and  other  compilers,)  but  may  be  found  in 
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the  'tnitten  opinions  of  Hardwickt  and  Kmtf  and  might  irell  be 
used  in  l^isktive  enactments.  The  phruKs  used  is  Dot  the  tech- 
nical language  of  the  old  law.  I  cannot  find  that  the  wordt 
"purchases  of-lanils  made"  are  ever  used  to  agnifj  "lands 
acquired  by  purchase."  Cruise,  BlackntoM,  and  the  oldest' 
writers  whom  they  cite,  always  speak  of  "  estates  taken  by  pui> 
chase,"  "  lands  acquired  by  purchase,"  "  estates  unto  "which  one 
comes  by  purchase."  1  Black.  Coram.  S18,  8  id.  243.  3 
Cruitej  490.  lAit.  1, 12.  But  on  the  contrary, "  purchases  of 
land  made,"  is  as  ordinary  phrase  of  lawyers  and  judges  to 
signify  "  lands  bought."  The  subsequent  statute  of  1808,  in 
pan  materia,  has  given  a  legislatire  construction  to  the  act  tt 
1802,  by  providing  that  **  all  persons  authorized  to  acquire  real 
estate  under  these  acts,  may  also  take  by  devite;"  thus  evidently 
showing  that  in  the  former  act  the  broader  sense  of  purchat*f 
wluch  would  include  devite,  was  not  meant,  but  the  more  limi- 
ted, natural  and  common  one  of  htq/ing.  Bewdes  this,  the  pre- 
amble of  the  act  of  1803,  above  dted,  speaks  of  the  reudent 
aliens,  for  whose  relief  it  was  passed,  "  having  expended  the 
greater  part  of  tbeir  capital  in  purchating  and  m^rovmg  real 
property,"  and  in  the  body  of  the  act  the  estates  so  purchased, 
are  spoken  of  as  to  them  granted.  This  is  the  same  prindple 
of  interpretation  (though  stronger  in  its  application,)  as  that  on 
which  in  Tusyn^t  celebrated  case,  the  statute  of  27  Eliz.  was 
held  to  apply  only  to  purchasart  for  money  or  valuable  conade- 
ration,  in  consequence  of  the  word  paid  in  one  of  the  clauses, 
limiting  the  broader  sense  of  the  word  purchatert.  3  Rep.  83. 
4  Cruite,  382.  I  conclude,  therefore^  th^t  Mrs.  Cumroings,  an 
alien  at  the  time  of  her  marri^  to  a  citizen,  took  no  title  to 
dower  in  lands  previously  owned  by  bim  ;  that  her  subsequrat 
naturalization  could  have  no  effect  in  vesting  in  her  any  such 
title  in  lands  previously  aliened  by  her  husband  ;  and  that  the 
subsequent  enabling  acts  of  1802  and  1808,  did  not  give  her  any 
title,  or  enable  ber  to  claim  dower  in  lands  bought  before  mar-  - 
riage  by  her  husband,  when  she  herself  at  her  marriage,  was 
wholly  unable  to  take  any  estate  in  lands  by  reason  of  alienism 
and  the  absence  of  any  special  statute  to  aid-that  disability. 
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The  supreme  court,  it  is  evident,  was  mainly  goTeined  in  its 
decision  by  the  case  of  SuUiff  y.  Forgey^  in  the  supreme  court| 
1  Cowen  90,  and  affirmed  in  this  court,  6  Cawen^  713.  I  hare 
no  desire  to  disturb  the  authority  of  that  dedsion,  which  was 
settled  in  oongruity  with  all  the  yiews  I  hare  taken  of  this  case* 
That  was  the  case  of  a  resident  alijen  widow  whose  husband 
(whether  alien  or  naturalized  seems  wholly  immaterial)  actually 
hcuttht  lands  during  marriage  and  after,  the  enactment  of  the 
enabling  statutes.  It  was  there  held,  that  this  purchase  of  lands 
enured  to  the  benefit  of  the  wife  who  umu  at  the  time  enabled  to 
take  a  valid  title  in  real  estate^  that  her  dower  '^  being  an  inci- 
dent or  legal  consequence''  of  the  acqubition  of  land  by  the 
husband,  she  was  a  buyer  within  the  intent  of  the  law — ^the  hus- 
band's purchase  being  in  fact  hef^s  to  the  extent  of  the  right  of 
dower.  This  certainly  differs  from  the  case  before  us  in  the 
most  material  points,  and  though  the  decision  rests  on  a  rery 
liberal  construction  of  the  statutes,  yet  I  doubt  not  that  it  is 
within  their  spirit  and  intent,  and  should  unquestionably  govern 
all  similar  cases.  At  the  same  time,  it  does  not  contradict  or 
overthrow  any  of  the  principles  or  reasoning  on  which  I  found 
my  opbion  in  the  present  case. 

The  chief  justice  has  said  that  it  is  impossible  to  extract  any 
different  doctrine  out  of  the  case  than  the  one  which  he  states, 
i.  e.  ^^  An  alien  widow  of  a  naturalized  husband  is  entitled  to 
her  dower  out  of  lands  of  which  he  was  seized,  if  she  bring  her- 
self within  the  statutes  of  1802  and  1808,  enabling  her  to  pur- 
chase and  hold  real  estate  at  any  time  during  the  seizin  of  the 
husbgnd ;  her  right  of  doweri  in  such  cases,  attaches  by  reason 
of  her  capacity  then  to  purchase  and  hold."  This  seems  to  me 
an  extension  of  the  doctrine  far  beyond  what  is  warranted  by 
the  facts  of  the  case,  or  any  thing  in  the  deciaon  or  reasoning  of 
the  judges.  I  find  there  no  reference  to  the  seizin  of  the  hus- 
band as  giving  dower  to  the  alien  wife  under  the  statutes.  The 
seizin  is  indeed  necessary  to  give  effect  to  the  dower  ;  but  it  is 
the  buying  by  the  husband,  the  deed,  the  conveyance  to  hiin 
during  coverture,  which  is  held  to  operate  as  a  buying  and  con- 
veying pro  tanto  for  the  wife ;  and  to  be  good  under  the  statute. 


360  CA8IS  IN  THE  COWT  OF  EUlOBa. 

TrWt  •.  GutmlB^ 

Id  the  same  inai)QeT,to  tue  an  illustraUon  of  Judge  Woodworth, 
(thougfa  in  an  estate  inferior,  botli  in  degree  and  amount,)  as  if 
the  coDveyance  had  been  made  to  the  husband  and  wife  giving 
the  peculiar  estate  vluch  the  law  creates  in  such  a  case,  and 
vhich  an  alien  vife,  enabled  by  the  statute,  could  doubtless 
take;  "  It  was  a  purchase,"  in  the  words  of  Judge  Woodwork, 
"  effected  through  the  medium  of  the  husband."  The  doctrine 
of  the  supreme  court  in  that  case,  then,  in  my  understanding,  Is 
not  that  stated  by  the  chief  justice,  but  simply  this :  An  alien 
widow  is  entitled  to  dower  out  of  lands  ioughi  by  and  eonvej/ed 
to  her  husband  during  her  coverture,  if  she  bring  herself  within 
the  enabling  statutes  of  1802  and  1808,  at  the  time  of  such  buy- 
ing and  conveying  ;  her  right  of  dower  in  such  case  attaching, 
as  Ch.  J.  Savage  says,  when  the  husband  made  the  purchase,  by 
reason  of  her  capacity  to  buy  and  hold  real  estate,  and  the  grant 
and  conveyance  to  her  husband  enuring  so  far  to  her  benefit. 
To  my  mind,  it  seems  to  be  in  direct  contradiction,  not  only  to 
the  declared  policy  and  express  language  of  &e  statute,  but 
equally  so  to  the  decision  itself  in  the  case  of  Sutliff^T.  Forgej/j 
and  the  reasoning  on  which  Cb.  J.  Savage  and  his  associates 
founded  it,  to  assert  that  that  decision  can  conclude  the  case 
when  the  lands  in  question  were  bought  by  a  native  citizen  ax 
years  before  marriagej  and  when  the  marriage  itse]f  took  place 
anterior  to  the  passing  of  the  earliest  enabling  statutes,  and  when 
no  right  of  dower  vested  at  the  time,  or  could  have  been  by  any 
constructive  inference  of  law  within  the  intent  of  the  parties  to  the 
marriage  contract.  It  is  a  leading  rule  of  interpretation  of  statutes, 
that  they  are  to  be  construed  in  reference  to  the  principles  of  fte 
common  law ;  for  it  is  not  to  be  presumed  that  the  l^islalure  in- 
tended to  make  any  innovation  upon  the  common  law,  further  than 
the  case  absolutely  required.  This,"  si^s  Chancellor  Kent,  1 
Kenft  Comm.  462,  "  has  been  the  language  of  the  courts  in 
every  age."  The  extension  of  the  doctrine  of  Sutliff^v.  Forgej/ 
■  to  the  latitude  in  ^hich  it  is  stated  by  Ch.  J.  Nelson,  so  as  to 
cover  a  case  like  the  present,  would  be  to  effect  an  inaovation 
upon  the  common  law,  by  construction  of  statutory  language, 
far  beyond  what  the  statute  itself  declares  to  be  its  own  object, 
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and  ^^  what  the  case  requires."  For  the  same  reason,  and  upon 
the  same  principle,  any  judicial  decision,  however  high  in  autho- 
ritjj  establishing  an  obrious  innoyation  upon  the  general  rules 
of  law,  (whether  of  conunon  law  or  of  statutory  enactment,) 
should  be  taken  strictly,  and  not  held  by  mere  inference  to  cover 
more  than  is  included  in  the  facts  of  the  particular  case  and  the 
ezpr^  ground  upon  which  the  court  have  placed  their  decision. 
It  is  true,  that  in  this  court,  the  opinion  of  Senator  Colden  went 
further, iwit  there  is  no  evidence  that  the  cause  was  decided  here 
on  that  ground  alone ;  nor,  considering  the  peculiar  constitution 
of  this  numerous  court,  can  we  consider  the  decision  here  in  any 
other  light  than  in  that  in  which  CIu  J.  Jfelson  himself  regards 
it,  "  as  simply  an  affirmance  of  the  doctrine  of  the  supreme 
'  court,"  without  reference  to  the  peculiar  and  perhaps  solitary 
opinion  of  an  indvidual  member* 

But,  in  addition  to  these  principles  and  reasons^  there  is  yet 
another  and  larger  view  of  the  whole  case,  which  I  deem  pecu- 
liarly appropriate  to  the  special  consideration,  of  this  court^ 
organized  as  it  is  by  our  constitution,  for  the  great  conservative 
objects  of  preserving  a  liberal  spirit  of  equity  in  our  judicial 
adminifltxation,  united  with  a  prudent,  cautious  and  equal  legisla- 
tion*  This  is  one  of  the  cases,  frequently  occurring^  to  which 
we  should  apply  the  great  principle  of  strictly  guarcUng  against 
all  retroaetipe  effects  of  legislation  upon  the  previously  acquired 
rights  of  individuals,  without  express  assent  of  all  concerned. 
This  is  the  vital  and  conservative  principle  of  safe  and  just  logis- 
lalion,  and  it  ought  never  to  be  lost  sight  of  in  the  judicial  inter- 
pretation of  the  laws.  Every  legislative  interference  vrith  rights 
previoudy  acquired  under  the  faith  of  then  existing  laws,  how- 
ever limited  in  amount  or  insulated  in  character,  is  wrong  in 
itself,  and  though  it  should  cause  little  immediate  evil,  is  most 
dangerous  as  a  precedent.  It  goes  to  shake  the  security  of 
property',  and  consequently  to  darken  the  hopes  of  enterprize^ 
and  paralyze  the  labors  of  honest  industry.  Whilst,  theref(»re, 
it  is  the  duty  of  the  legislator  to  refrain  constantly  from  any  such 
abuse  of  power^  it  is  not  less  the  part  of  the  wise  and  picudenl 
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dge  to  give  Buch  a  cosstrnctioti  to  le^ative  enactments,  aj 
ill  constantly,  with  any  reasonable  interpretation  of  language^, 
pport  and  maintain  thiB  ftindamental  principle  of  priTSte  rights 
d  equal  law.  The  retroactive  operation  of  any  law,  bo  as  to 
rest  previously  rested  interests,  is  never  to  be  presumed.  To 
torn  to  the  case  before  us.  Cummings,  the  deceased  husband, 
d,  before  the  statute,  and  before  his  wife's  naturalization,  a  full 
tate  in  the  lands  in  question,  unencumbered  by  dower.  His 
editors  (for  he  was  a  debtor,  as  is  manifest  from  his  bai&raptcy 
on  after,)  had  a  joBt,  it  may  be  a  l^al  lien  upon  hia  whole 
tate  ;  and  if  the  lien  bad  been  actually  that  of  judgments,  the 
leration  of  the  retrospective  right  of  dower  would  divest  that 
n  to  the  extent  of  the  dower.  Now,  is  it  not  contrary  to  the 
Mt  valuable  prindple  of  our  laws,  that  any  act,  either  of 
DgreBS  or  of  our  state,  should  be  bo  construed  sa  retrospeo- 
'ely  to  grant  to  the  wife  or  widow  the  right  of  dower  in  lands 
lich  were  but  yesterday  wholly  covered  by  the  rights  of  others — 
'  those  of  her  husband's  creditors,  or  of  purchasers  from  him, 
of  subsequent  parties  derivin);  title  from  those,  long  after. 
>T  would  the  present  be  a  nngle  and  insulated  case,  arising' 
der  such  a  construction  of  this  law.  So  numerous  are  the 
turalized  citizens,  whose  wives,  children  and  near  relatives  resi- 
nt  among  us  are  still  aliens,  that  other  cases  more  or  less  nmilar 
ght  arue  every  day.  If  this  retrospective  legislation  is  just 
one  case,  why  not  in  another ;  and  where  is  the  line  to  be 
iwn  which  can  securely  fence  any  honestly  acquired  right  of 
operty  from  the  unexpected  intruaon  of  Bome  grantee  of  leps- 
ive  bounty  1 

I  should  be  unwilling  to  believe  that  to  be  a  sound  ctmstruo 
m  and  interpretation  of  the  law  of  the  land,  that  could  lead  to 
ch  a  conclusion  in  any  instance.  On  the  other  band,  the 
Delusion  at  which  I  have  arrived,  from  an  examination  of  the 
itutes  and  the  authorities,  (without  r^arding  this  special  con-, 
leration,)  are  such  ss  lead  to  no  such  dangerous  results.  If 
e  law  be,  as  I  confidently  think  it  must  be,  in  opposition  to  the 
{h  authorities  in  our  courts  that  have  decided  otherwise,  it  can 
«tfere  with  no  former  rights  whatever,  either  directiy  or  iadi> 
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rectly.  It  affects  none  but  those  of  the  alien  himself^  by  his 
own  consent,  and  that  of  the  state  whose  bounty  or  liberal  policy 
relieres  him  from  pnor  disabilities. 

By  Senator  Wagkr.  I  should  be  strongly  inclined  to  reverse 
the  judgment  of  the  court  below,  if  it  could  be  done  without 
orerruling  one  of  the  decisions  of  this  court  made, in  a  case 
which  I  hold  to  be  directly  in  point.  I  allude  to  the  case  of 
Forgejf  T.  Sutl^j  6  Cotoen,  713.  I  think  the  court  Uiere  mistook 
the  rule  which  should  be  applied  in  the  construction  of  the  ena- 
bling statutes ;  but  that  decision  now  constitutes  the  law  of  the 
land,  and  we  cannot  orertum  it  without  violating  a  more  essen- 
tial prindple  than  the  one  which  was  violated  by  the  court  in 
making  the  decision.  In  correcting  an  error  we  should  commit 
a  greater. 

The  case  of  Forgty  v.  Sutliff^  is  imperfectly  reported,  but 
enough  can  be  learned  from  it,  as  found  in  1  Cocoen,  89,  to  show 
that  the  court  intraded  to  hold  that  an  alien  widow  might  take 
her  dower  by  virtue  of  the  enablbg  statute  of  the  26th  March, 
1802,  as  a  purchaser,  and  not  by  virtue  of  the  naturalization  of 
her  husband.  This  idea,  derived  from  an  examination  of  the 
case  as  reported  in  1  and  6  Cot^ai,  is  confirmed  by'  a  perusal  of 
the  opinions  of  Chancellor  Sanford  and  Senator  Colden^  delivered 
for  affirmance  in  this  court,  copies  of  which  have  been  furnished 
by  the  counsel  for  the  defendant  in  error  in  this  cause,  to  the 
members  of  the  court  nnce  the  argument ;  they  not  having  been 
fally  reported  in  5  Cotoen.  The  chancellory  in  his  opinicm, 
regards  the  widows  taking  under  the  enabling  statutes,  as  a 
taking  by  purchoity  within  the  meaning  of  that  statute,  though 
upon  strict  prindples  of  law,  a  widow  takes  her  dower  neither 
as  purchaser,  devisee  or  heir.  Senator  Coldenj  in  the  opinion 
delivered  by  him,  takes  the  two  grand  divisions  of  the  modes  of 
acquiring  real  property,  descent  and  purchase^  as  embracing  all ; 
under  the  latter  of  which,  he  held  that  the  widow  of  Sutliff  took 
her  dower  ;  and  that,  consequently,  she  came  within  the  act  of 
26th  March,  1802.  The  preamble  to  that  act  recites  the  induce- 
ments that  operated  upon  the  legblature  for  its  passage.    It  was 
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to  eocouiage  aliens  to  come  and  reside  in  this  state  sod  invest 
their  capital,  hj  means  of  which  agricnlture  and  manufactures 
might  be  improred.  Having,  therefore,  strict  regard  to  the 
objects  of  the  law,  the  terms  "  purchata  of  land  made  or  to  be 
madtf'  would  not  apply  to  the  widow's  right  of  dower,  but 
would  be  coD£iied  to  puTcbases  by  ba^jun  and  sale.  But  as  I 
have  before  remarked,  this  court  have  decided  this  point  t^^aiast 
my. opinion,  and-it  is  no  longer  an  ojkb  question. 

The  only  difference  between  this  ease  and  that  of  Forgej/  y. 
Sutliff  is,  that  here  Mrs.  Cummings  was  an  alien  wHe  of  a 
natural  bom  dtizen,  and  in  Forge]/  v.  Sutliff  the  claimant  was 
an  alien  wife  of  a  naturalized  citizen,  during  the  seizin, of  their 
husbands.  It  was,  in  that  case,  contended  that  the  naturaliza- 
tion of  the  husband  naturalized  the  wi&,  and  that  she  therefore* 
took  BE  a  naturalized  citizen.  But  this  doctrme  was  repudiated 
by  the  court,  and  the  case  was  left  to  turn  solely  upon  the  point, 
whether  she  took  under  the  act  of  1802,  as  a  purchaser.  The 
naturalization  of  Sutliff  conferred  upon  him  all  the  rights  of  a 
citizen,  in  relation  to  taking,  holding,  and  conveying  real  estate. 
Such  rights,  only,  had  tfae  husband  of  the  present  claintant.  As 
citizens,  they  stood  upon  equal  ground,  and  their  widows  should 
be  held  to  claim  their  dower  upon  the  same  ground. 

There  were  other  important  poi^  discussed  id  this  cause,  but 
as  they  have  all  been  disposed  of  in  a  perfectly  satisfactory  man- 
ner'by  the  court  below,  I  shall  content  myself  with  the  above 
remarks  and  vote  for  an  affirmance  of  the  judgment. 

On  the  question  bang  put.  Shall  thu  judgmmt  be  reverttd  f 
the  members  of  the  court  divided  as  follows : 

In  tht  affirtnatiot :  The  Chakcellok,  and  Staator*  J.  Beards- 
LBT,  Beckwttb,  Huu.,HninnA,K  P.  LmH^stoH,  H.  A-  Liv- 

IB68T0H,  LOOHIB,  MaTMAKD,  SkINKEH,  VsBPI.JJICR,WiU.K8 — 12. 

In  the  negative :  The  PaEaiDsirr  of  the  Skkate,  and  Sena- 
tors Downing,  Hdntingtoit,  Lact,  Lawteb,  Lee,  Sp&akek, 
Wagea— 8. 

WhereupOQ  the  judgment  of  the  fupiene  cmirt  wai  kktouedo 
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CocHftAjf  and  wife  vs.  Vais  Sd&lat. 

A|irlMliMlqftlblisl«ial«rit«Chorlsiftgflke<«l»^fltoifloto  telhdr 

aaintoMii^e  and  Hnttrtlffnj  it  within  Am  leope  of  the  l^fithnata  snthofli^  of  n 
itatA  lac  iilatnra* 

Sneh  act  if  ctmtfififMofMl;  it  neither  yloUtes  the  proviiion  olT  the  ctmitUuHan  ifttii 
«Cdlt>  adopted  in  177%  ▼ia.fhatnomemberof  thitittfntfufflibe  dbflranehiMdor 
dflpriTed  of  his  righti,  nnleii  by  the  law  of  the  land  or  the  Judgment  of  hii  peeitt 
nor  the  proriiion  of  the  eonitittttkm  qf  the  UniUd  Statet  inhibiting  the  panage  of 
Intra  (mptdrlng  lie  oWgolfm  qfeot^adM, 

Wkere  nn  ail  for  the  Mle  of  the  ettete  of  inftoiti  reqpUred  the  nifliiif  of  Oie  dbnMtfcft 
an  ordirf^r  eole  to  be  made  by  liim^  and  an  ktioutwieiit  of  the  proeeediy  lo  ae  to 
••core  to  the  infimts  at  leaat  the  ftindpal  of  the  porehaee  money ;  and  the  ehancenor 
taihia  order  aatborised  file  proeeedi  of  theiale^otM  applied,  among  ottierfhing% 
tolto  pofHiif  ^  lie  ditto  if  th^fitkw  qf  th9  k^atUt,  and  a  mle  toolc  plane  and  a 
oonyeyance  of  the  property  executed:  It  woi  kdd  that,  the  chancellor  having 
Jmr^fdUOtm  in  thv  matter^  no  error  committed  by  him  In  directing  the  applleatiOB 
of  Mm  proceeda  in  amamwr  diflbgent  tnm  that  provided  by  tte  legialatun  ooQld 
mMbtt  the  title  of  a  bono  fid*  pnrchaaer,  In  onocHDnnllato,  bioagliiby  the  infiuili 
ttfr  the  recovery  of  the  property.  * 

Inhere  tlie  order  of  mle  andiorized  the  troatee  to  utt,  or  to  eiorifafi  or  to  eimnt 
^Jha  pramiMf  in  eeii^Mten  ^  ony  dtM  omimt  by  Nai^  reqnirfav»  howeirer,  thai 
•rery  taU^  and  mortgags,  and  omeeywiee  in  tati^aeUo»,  ahonid  be  approved  by  a 
naaater,  by  a  eerfiflcate  endorsed  on  the  deed;  and  a  itdefor  etuh  took  place,  and  a 
died  wM  exeeoted  wldumt  the  approval  of  the  master  obtafaiedf  tt  iset  JhiM;  by  n 
OM^rily  of  theoonrt,  thatthe  ofpirtviUqfa  mati9r  was  neeesmiy  only  in  tfage  thM 
altematiye^  ipeeiiled  above^  and  that  consequently  the  deed  exeented  on  a  taUfitt 
eoift  was  valid,  notwUhstanding  tlie  want  of  sodi  approvaL* 

Ekbor  from  tbe  mpreme  court.  This  wieis  an  action  of  eject* 
tnent  brought  by  babella  darkey  who  after  the  verdict  rendered 
in  the  cauae  married  A.  J.  CbcAmn,  after  which  the  suit  was 
prosecuted  in  their  joint  names.    The  plaintiff  claimed  to  recover 


*  SmuAor  Vxeplahci^  in  the  opinion  delivered  by  him  in  this  case,  controverts 
tlM  position  **fhat  acts  of  the  legislatore  contrary  to  the  irst  principles  of  right,'* 
are  void.  He  denies  the  power  of  the  counTS  to  efNMii  an  act  of  the  LSOisLATvnik 
^y  dedarin^  it  void  on  the  asMUied  grqmid  of  its  being  amtrary  to  luitwal  sgntfy; 
and  'indsts  that  such  power  can  properly  be  exercised  only  when  clearly  derived 
from  esprssa  censfifaliOMf  4)rM4iioat,  (and  those  itriotly  construed,  limltii^  legUa^ 
tive  power  and  controlling  the  tempotafty  will  of  a  nu^iority  by  a  {wnnanent  and 
IMuamoont  law  settled  by  the  ddiberative  wisdom  of  the  nation. 
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ider  a  derise  contaiued  in  the  will  of  Mary  Clarkej  ezecated 
I  tfae  6th  April,  1S03,  whereby  the  teatatrix  g«Tc  a  certain 
irtion  of  a  fara  owned  by  her  at  GreenmcA,  called  -Chelita, 
id  also  a  bouse  and  lot  then  occapied  by  one  Thomas  Byron, 

Benjamin  Moore,  and,  two  other  persons,  m  tratt:  1.  To 
ceive  the  roits,  issues  and  profits  thereof,  ^d  to  pay  the  same  to 
tomas  B.  Clarke,  son  of  her  late  son  Clement,  dnring  his 
tural  life;  3.  From  and  after  the  death  of  Thomas  6.  Clarke, 

convey  the  premises  to  his  lawjvi  iuue,  in  fee ;  and  3.  If  he 
oald  not  have  lawful  issue,  then  to  conrey  the  premises  to 
'ement  C.  Moore^  a  grandson  of  the  testatrix,  and  to  his  han. 
lomas  B.  Clarke  died  in  1^26,  learing  three  children,  and  this 
tion  was  brought  by  one  of  them,  to  recorer  the  third  of  three 
'■t  of  land,  part  of  the  portion  of  the  farm  at  Greenwich, 
vised  in  trust  as  above  stated.  The  defendant  claimed  title  to 
B  premises  under  a  deed  executed  by  T^omat  B.  Clarke,  the 
ther  of  the  plaintiff,  to  Oeorge  De  Grasttf  bearing  date  Sd 
igust,  1821,  whereby  39  lots,  part  of  the  Greenwich  farm,  and 
eluding  the  three  lots  in  question,  were,  for  the  conBideratioD 

$S00O,  sold  and  conveyed  to  the  grantee,  who,  on  the  28Ui 
arch,  1823,  conveyed  the  39  lots,  with  4  other  lots,  to  the 
fendant,  for  the  consderation  of  $1200,  subject  to  a  mortgage 

$1000}  erecuted  by  De  Grasse.  The  defendant  claimed  that 
lomas  B.  Clarke  was  authorized  to  execute  a  wUid  eonveymce 

the  property  granted  by  him  to  De  Grasse,  by  virtue  of  c«r- 
in  acts  of  the  legislatwef  passed  in  reference  to  the  property 
ove  specified ;  and  also  by  virtue  of  certain  ordtrt  of  the  eomi 

chttncery,  made  under  two  of  the  said  acts  authorized  and 
dfied  by  a  subsequent  act  of  the  legislature.  The  first  act 
ssed  upon  the  subject  authorized  the  partition  of  the  property 

Greenwich  into  two  moieties ;  one  moiety  to  be  lubdivided 
to  lot*  and  iold,  together  with  the  house  and  lot  occupied  by 
rron,  and  the' proceeds  invested  in  stocks  or  real  securities,  for 
!  purpose  of  creoftn^  an  income  for  ttie  benefit  and  support  of 
lomas  B.  Clarke,  his  family  and  children ;  the  principal  to  be 
id  after  the  death  of  Thomas  B.  Clarke,  according  to  the  trusts 
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of  the  will  of  Mary  Clarke.  This  act  was  passed  in  1814)  upon 
the  petition  of  Thomas  B.  Clarke^  and  with  the  concurrence  of  the 
irustee^n^med  in  the  will  of  Mary  Clarke  and  otCHement  C,  Moart^ 
the  contingent  remainder-man.  In  1815,  afurtheract  was  passed, 
reciting  that  Clement  C.  Moore,  the  remainder-man,  had  conreyed 
his  contingent  interest  to  Thomas  B.  Clarke,  and  then  anthori* 
sing  Clarke  to  do  and  perform  erery  act  in  relation  to  the 
property  which  the  act  of  1814  had  directed  might  be  performed 
by  trustees,  to  be  appointed  by  the  chancellor  ;  but  no  sale  was 
to  be  made  by  Clarke,  until  he  had  procured  the  assent  of  the 
chancellor,  and  when  a  sale  was  made,  the  proceeds  were  to  be 
inyested,  and  an  annual  account  of  the  principal  rendered  ;  but 
the  interest  Clarke  was  authorized  to  apply  to  his  own  use  and 
henefitj  and  for  the  maintenance  and  educaiion  of  kis  children. 
In  July,  1816,  the  chancellor  made  an  order  assentmg  to  the 
sale  of  a  moiety  of  the  Oreenwich  property  and  of  the  house  asid 
lot  occupied  by  Bffron^  and  directed  that  the  proceeds  of  the  sale 
should  be  applied  to  the  payment  and  dischafge  of  the  debts  then 
owing  by  Clarke  end  to  be  contracted  for  the  necessary  purposes 
of  his  family  J  and  the  residue  placed  at  interest  on  real  security 
upon  trust  that  so  much  of  the  income  -as  might  be  necessary 
should  be  applied  to  the  suitable  and  proper  maintenance  and 
support  of  Clarke,  his  wife  and  children,  and  for  the'suitable 
education  of  his  children,  and  that  the  principal  should  be  held 
for  the  benefit  of  the  issue  of  Clarke  liring  at  his  death.  In 
1816  a  further  act  was  passed,  authorizing  Clarke,  under  the  order 
theretofore  granted  by  the  chancellor  or  any  subsequent  order  to 
be  made,  to  sell  the  premises  which  the  chancellor  had  permitted 
or  might  thereafter  permit  him  to  selly  and  to  apply  the  proceeds 
to  the  purposes  required  or  to  be  required  by  the  chancellor  under 
the  acts  before  passed  by  the  legislature.  In  March,  1817,  a 
further  order  was  made  by  the  chancellor,  authorizing  Thomas 
B.  Clarke  to  sell  and  dispose  of  the  southern  moiety  of  the  estate 
at  Greenwich;  also  authorizing  him  iomortgage  all  or  any  part  or 
parts  of  the  said  moiety,  if  in  his  judgment  it  would  be  more  bene* 
ficial  to  mortgage  than  to  sell  the  same ;  and  also  authorizing 
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1  to  eoarey.  any  part  or  parts  of  the  eaid  moiet;  in  pajmcat 
1  Atao&fltioB  of  any  debt  or  debiB  due  Siod  owing  from  him,. 
ID  a  Talaatioti  to  be  E^eed  on  between  biw  and  his  rcqieetive 
ditors,  "provided  nevertheless,  that  erery  sak  and  mortgage 
nd  conveyanM  in  wtiafaction,  that  may  be  made  by  the  said 
liomas  B.  Clarke  io  virtue'  b««of,  sball  be  approved  by  one 
f  the  masteis  of  this  court,  and  that  a  certificate  of  sucb  ai^mn 
vl  be  endorsed  upon  every  deed  or  mortgage  that  may  be  made 
1  the  premises."  The  several  statutes  above  ref«red  to  are 
be  found  in  the  Statvta,  sets,  of  18U,f .  77 ;  sat.  of  1815, 
91  y  imi  tm.  of  1816,  p.  67.  On  the  trial  of  the  cuwe  the 
endant  offered  to  read  in  evidwce  a  eert^ate  of  approval  hf 
nastei)  bearing  date  5th  Mardi,  1832,  endwied  do  the  deed 
m  Clarke  to  I>«  Grtute.  The  plaintiff  objected  to  its  bong 
eived  in  evidence,  and  the  objection  was  siutained  by  the 
Ige.  A  verdict  was  entered  for  the  plaintiff  by  consent,  subject 
the  opinion  of  the  supreme  court  upon  the  bots  to  be  presented 
a  case.  Upon  the  case  made  the  supreme  court  rendered 
Igmoit  for  the  de/mdonf.  See  ojMinion  delivered  by  Mi. 
;tice  Brmtm,  on  ^ving  judgment,  15  WtnMij  489,  tt  gtq. 
e  plaintiffs  sued  oat  a  writ  of  error,  and  the  case  -wm  now 
ssenled  in  the  form  of  a  special  verdict.  The  caose  was  u^^ued 
wby 

D.  B.  Ogdenj  for  the  plaintiA  in  error. 

7.  Jtnthmiy  for  the  defendant  in  error. 

Pointi  on  thtpart  of  the  plainiifft  in  trror, 

[.  Tie  acts  of  the  legislature  destroyed  the  will  of  Mrs. 

irke,  the  testatrix  from  whom   the  plaintiffs  claim,  and  the 

ited  rights  under  the  will,  and  were  therefore  against  the 

iiUtution  of  New-York.      Formtr  Conit.  of  State  of  JCaih 

rk,t)13. 

I.  The  orders  in  chancery  made,  or  supposed  to  be  made 

ler  those  acts,  are  for  the  same  reason  void. 
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a«  The  acts  of  tJie  legislature  are  repugnaat  to  that  part  of 
the  eonatitutioii  of  the  United  States  whidb  declares  that  no  stale 
shall  pass  any  lawimpaiiingtheobligatioa  of  contracts.  Canst. 
V.  S.  art.  1,  ^  10. 

4.  The  act  of  a  legislature  is  yoid  if  it  be  the  exercise  of 
power  against  law  and  reason.  1  Bajfy  262.  Van  Borne  y. 
Doronce,  8  Dalkuy  303. 

6.  In  the  ads  of  the  legislature  and  orders  of  the  court  of 
chancery,  the  rights  in  remainder  of  the  children  of  Thoiaas  B. 
Clarke  were  not  protected^  because  they  were  not  represented 
by  guardian  before  the  legislature,  or  in  the  court  of  chancery. 
Clarke,  as  the  &ther  aadg^ieral  guardian  of  the  children,  could 
not  represent  them  on  these  occasions.  2  Black.  C^mm.  345. 
Catlin  T.  Jacksim^  8  Jokn$.  JR.  406. 

6.  The  deed  under  which  the  defendaat  claims  title  is  void, 
because  it  is  not  given  in  pursuance  of  the  ac^s  of  the  legisla- 
ture and  orders  in  chancy.  The  order  in  chancery  required . 
that  a  certificate  of  a  master  should  be  endorsed  on  the  deed  at 
the  time  of  its  execut&oa  and  delivery,  approving  of  the  drcum- 
stances  under  which  it  was  given.  No  such  certificate  was 
endorsed  at  such  time.  The  subsequent  certificate  put  upon  the 
deed  after  the  commencement  of  tins  suit,  and  the  death  of  the 
grantor^  is  an  evaacm  of  the  ordtf ,  and  a  fraud  upon  tht  rights 
of  the  children. 

7.  The  certificate  endorsed  upon  the  deed  is  an  admission  that 
the  deed  was  given  for  debts  contracted.  If  the  deed  had  been 
given  by  Clarke  as  trustee  on  a  cash  si(le,  that  important  fact 
would  have  been  made  to  appear. 

8.  The  conveyance  under  which  the  defendant  claims  title,  is 
a  breach  of  trust.  All  grants  from  that  source  are 'vitiated  by 
fraud.  The  first  purchaser  knowing  that  h^  was  dealing  with  a 
trustee,  was  bound  to  look  to  the  remainder  rights  of  the  chil- 
dren,  and  see  that  thd  trust  was  fulfilled.    * 

Painti  on  the  part  of  the  defendasit  in  error  f 

1.  The  several  acts  of  the  legislature,  having  been  enacted 


\ 
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■witii  the  express  viev  of  benefitting  the  infimts,  by  procuring 
a  maintenance  for  them  froOt  UDprodactive  property,  are  Talul. 
Sinclair  t.  Jacfaon,  8  Cotom,  643.  3  Biack.  Gmm.  344,  34S. 
Cruit^t  Dig.  33,  ftf.  Private  Acts. 

2.  The  orders  of  the  chancellor  have  in  all  things  confoimed. 
to  the  slatnte,  and  are  obligatory. 

3.  The  conveyance  to  De  Grasse,  nnder  trbom  the  defendant 
elainia  title,  was  a  sale  for  a  valuable  connderation,  under  the 
chancellor's  order,  and  conformed  to  it. 

4.  The  certificate  of  a  master  was  not  necessary,  according 
to  the  proper  interpretation  of  the  chancellor'a  order,  to  gift 
validity  to  such  a  sale ;  it  is  confined  to  conveyances  in  pay- 
ment of  Clarke's  debts. 

6.  If  such  certificate  was  necessary  to  a  sale  for  valuable  con- 
nderation,  no  time  being  fixed  in  the  order,  a  certificate  obtained 
at  any  time  after  the  sale,  will  satisfy  the  order  of  the  chancel- 
lor ;  and  such  certificate  was  obtuned  in  this  case. 

6.  Whether  the  orders  conformed  to  the  statute,  and  the  deed 
to  the  orders,  is  a  question  for  the  chancellor,  and  not  for  the 
supreme  court,  he  alone  having  power  to  compel  the  plaintiff  to 
do  equity  by  returning  the  consideration  money,  should  he  coa- 
nder  the  deed  to  deviate  from  tua  order. 

7.  The  supreme  court  cannot  talre  cognizance  of  the  matter 
without  infringing  on  the  exdnuve  jurisdiction  of  the  chan- 
cellor. 

Ailer  advisement,  the  following  opinions  were  delivoed  : 

By  the  Chakcellok.  In  the  examination  of  this  case  it  is 
proper  to  take  into  consideration  the  foot  that  we  are  acting  as  a 
court  of  law,  and  are' endeavoring  to  ascertain  whether  the  legal 
title  to  the  premises  is  in  the  plaintifia ;  for  if  it  is  not,  then 
they  cannot  recover  in  this  suit,  whatever  may  be  their  equitable 
rights  as  against  this  defendant  or  any  other  person  ;  and  if  the 
legislature  had  fhe  right  to  pass  the  acts  in  question,  then  it  will 
not  be  necessary  to  inquire  whether  the  original  trustees  were 
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guilty  of  a  breach  of  their  duty  in  consentiDg  to  improyident 
acts  of  legislation,  in  consequence  of  which  the  rights  of  these 
complainants  may  have  been  sacrificed.  On  the  other  hand)  if 
the  acts  are  unconstitutional  and  void,  it  is  not  in  the  power  of 
this  court,  in  an  ejectment  suit,  to  inquire  whether  the  defendant 
has  an  equitable  lien  or  claim  upon  the  premises  for  the  purchase 
money  which  has  been  applied  to  the  support  and  education  of 
Mrs.  Cochran  during  her  minority,  or  for  any  buildings  or  im- 
provements which  have  been  made  upon  the  premises  in  good 
faith,  under  the  supposed  title  acquired  under  the  acts  of  the 
legislature  and  the  orders  of  the  court  of  t^ancery.  The  two 
questions  j)roper  for  consideration  in  this  suit,  therefore,  are,  1. 
Whether  the  legislature  exceeded  its  constitutional  powers  in 
passing  the  acts  of  the  1st  of  April,  1812,  the  24th  of  March, 
1815,  and  the  29th  March,  1816 ;  and  2.  If  those  acts  were 
constitytional,  whether  they  have  been  carried  into  effect,  under 
the  orders  of  the  court  of  chancery,  so  far  as  to*  vest  the  legal 
title  in  the  grantee  of  Thomas  B.  Clarke,  under  whom  ,^e  pre- 
sent defendant  claims* 

If  the  laws  a^e  unconstitutional,  it  must  be  either  because 
they  impair  the  validity  of  a  contract,  and  thus  conflict  with  the 
constitution  of  the  United  States,  or  because  they  are  inconsis- 
tent with  the  state  constitution,  in  taking  the  property  of  infants 
and  applying  it  to  purposes  not  previously  authorized  by  law, 
and  which  could  not  benefit  them.  There  is  not  any  contract 
which  has  been  violated  in  this  case  by  the  legislature,  within 
the  meaning  of  that  clause  of  the  constitution  of  the  United 
States  which  prohibits  the  state  I^islatiires  from  passing  any 
laws  impairing  the  obligation  of  contracts.  In  the  case  of 
Fletcher  v.  Peck^  6  CrancVt  R.  87,  the  supreme  court  of  the 
United  States  decided  that  this  prohibition  in  the  constitution 
applied  as  well  to  rights  vested  under  executed  contracts  as  to 
rights  under  such  as  were  executory  merely ;  and  that  the  act  of 
the  legislature  of  the  state  of  Georgia  which  attempted  to  divest 
the  title  to  land  which  had  been  vested  in  the  grantees  of  the 
state  under  the  power  conferred  upon  the  governor,  as  its  agent. 
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by  virtue  of  a  previous  act  autiioiizing  such  grant,  was  tlierefore 
unconstitutional  as  to  hona  fide  purchasers  vho  liad  acquireiJ  a 
legal  title  to  the  land  under  that  grant.  The  language  used  by 
Chief  Justice  Marsh(Ulj  in  delivering  the  opinion  of  the  court 
in  that  case,  has  been  supposed  by  some  to  mean  that  every 
right  vested  in  an  individual  or  body  corporate  was  in  the  nature 
of  a  contract  executed ;  and  therefore  within  the  protection  of 
this  clause  of  the  constitution  ;  and  certainly  the  strong  language 
used  by  him,  in  that  case,  is  calculated  to  convey  that  impress 
sion  if  his  1aiiguage.be  not  carefully  examined  and  applied  to 
the  case  then  under  consideration.  But  that  impres^on  is 
entirely  removed  when  we  refer  to  a  subsequent  decision  of  the 
same  court,  pronounced  by  another  of  its  members,  bit  while 
that  distinguished  judge  still  occupied  his  seat  on  the  bench.  In 
the  case  of  SatterUe  v.  Matthewion,  2  Peters*  R.  380,  which 
came  beffore  that  court  in  1829,  on  a  writ  of  error  to  the  supreme 
court  of  the  state  of  Pennsylvaoia,  the  question  arose  whether 
a  legislative  act  of  the  state  changing  the  law,  as  it  had  been 
declared  settled  by  the  highest  judicial  tribunal  of  the  state,  tn 
ft  suit  between  the  same  parties,  was  not,  as  to  the  party  who 
bad  acquired  rights  under  such  decision  of  the  court,  a  vioIaUon 
of  this  provifflon  of  the  United  States  constitution.  The  supreme 
court  of  the  United  States  there  decided  that  the  provinon  of 
the  constitution  did  not  extend  to  vested  rights  which  were  not 
thus  vested  under  a  contract,  the  obligation  of  which  was  im- 
paired or  destroyed  by  the  state  law.  In  delivering  the  opinion 
of  the  court,  in  that  case,  Mr.  Justice  Washington  says  :  "  The 
objection,  which  was  most  strongly  pressed  upon  the  court,  and 
relied  upon  by  the  counsel  for  the  plaintiS'  in  error  was,  that  the 
eSect  of  this  act  was  to  divest  rights  which  were  vested  by  law 
in  SatterUe.  There  is  certainly  no  part  of  the  constitution  of 
the  United  States  which  applies  to  a  state  law  of  this  descrip- 
tion ;  nor  are  we  aware  of  any  deci^on  of  this  court  or  of  any 
circuit  court,  which  has  condemned  such  a  law  upon  this  ground, 
provided  its  effects  be  not  to  impair  the  obligation  of  a  contract, 
and  it  has  been  shown  that  the  act  in  question  has  no  such  effect 
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upon  either  of  the  contracts  which  have  been  before  mentioned. 
In  the  case  of  Fletcher  v.  Peck^  it  was  stated  by  the  chief  jus- 
^ce  that  it  might  well  be  doubted  whether  the  nature  of  society 
and  of  goTcmment  do  not  prescribe  some  limits  to  the  legisla- 
tive  power  ;  and  he  asks,  if  any  be  prescribed,  where  are  they 
to  be  found  if  the  property  of  an  indiyidual,  fairly  and  honestly 
acquired,  may  be  seized  without  compensation  Y  It  is  no  where 
intimated  in  that  opinion  that  k  state  statute  which  divests  a 
vested  right  is.  repugnant  to  the  constitution  of  the  United 
States.^'  After  this  decision  of  the  court  of  dernier  resort,  upon 
a  question  as  to.  the  construction  of  the  federal  constitution,  it 
would  be  improper  for  us,  even  if  we  should  differ  with  that 
court  in  opinion,  to  declare  the  acts  of  the  legislature  in  ques- 
tion in  the  present  case  void,  on  the  ground  «tfaat  they  were 
repugnant  to  that  provision  of  the  constitution  of  the  United 
States. 

But,  as  I  have  frequently  had  occasion  to  observe,  an  act  of 
the  legislature  which  would  have  the  effect  to  divest  an  individual 
of  his  property  and  transfer  it  to  others  for  their  own  benefit, 
without  compensation,  or  where  there  was  no  reason  to  suppose 
the  person  whose  property  was  thus  taken  would  be  benefitted 
thereby,  and  contrary  to  the  settled  principles  of  law,  would  be 
void,  as  being  against  the  spirit  of  our  state  constitution,  and  not 
within  the  powers  delegated  to  the  legislature  by  the  people  of 
this  state.  It  is  clearly,  however,  within  .the  powers  of  the 
legislature,  as  parens  patriaj  to  prescribe  such  rules  and  regula- 
tions as  it  may  deem  proper  for  the  superintendence,  disposition 
and  management  of  the  property  and  effects  of  infants,  lunatics, 
and  other  persons  who  are  incapable  of  managing  their  own 
afiairs.  But  even  that  power  cannot  constitutionally  be  so  far 
extended  as  to  transfer  the  benefical  use  of  the  property  to  another 
person,  except  in  those  c&ses  where  it  can  legally  be  presumed 
the  owner  of  the  property  would  himself  have  given  the  use  of 
his  property  to  the  other,  if  he  had  been  in  a  situation  to  act  for 
himself — as  in  the  case  of  a  provision  Out  of  the  estate  of  an 
infant  or  lunatic,  for  the  support  of  an  indigent  parent,  or  other 
near  relative.    Testing  the  legislative  acts  in  question  by  these 
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rules,  I  cannot  see  that  they  infringe  either  upon  the  letter  or 
Ae  spirit  of  the  state  constitutfon,  so  fSeir  as  the  rights  of  the 
children  who  were  in  existence  at  the  time  of  the  passage  of 
those  acts  were  concerned.  It  is  true,  that  by  the  terms  of  Mrs. 
Clarke's  will^  the  children  of  T.  B.  Clarke,  then  in  existence, 
had  only  a  contingent  interest  in  the  remainder  of  the  estate  after 
his  death ;  or  rather  it  was  a  rested  remainder  subject  to  open  and 
let  in  after  born  children,  and  which  Was  liable  also  to  be  divested 
by  tbe  death  of  the  children  during  the  lifetime  of  their  father. 
It  was,  therefore,  contrary  to  the  settled  principles  of  law  to 
a«tborize  a  sale  of  the  contingent  interests  of  persons  not  then 
in  existence,  for  the  purpose  of  providing  a  maintenance  for 
Aose  who  mig^^  not  eventually  be  entitled  to  any  interest  in 
possession  in  such  remainder. 

But  it  is  a  settled  rule  of  the  c(mrt  of  chancery ^  that  where  a 
future  estate  or  interest  in  property  is  ^ven  to  several  infants  as 
a  class,  with  the  right  of  survivorship  as  between  themselves,  a 
provision  for  the  maintenance  of  each  may  be  allowed  out  of 
the  fund,  although,  as  in  this  case,  it  may  eventually  be  found 
that  some  of  them  do  not  become  entitled  to  an  interest  in  the 
fund  in  possession,  and  that  the  whole  belongs  to  the  survivors. 
The  principle  upon  which  the  court  proceeds,  in  such  a  case,  isi 
that  although  it  may  eventually  turn  out  that  sofne  of  the  chil- 
dren may  not  be  entitled  to  any  portion  of  the  fund,  yet  as  the 
chances  of  survivorship  are  equal,  no  injustice  can  be  done  to 
either,  by  providing  for  the  present  support  of  all  out  of  a  fund 
which  presumptively  belongs  to  all  in  equal  proportions.  But 
where,  by  the  provisions  of  the  conveyance  or  will,  under  which 
the  property  or  fund  is  held,  other  persons  may  eventually  be  enti- 
tled to  such  fund  or  property,  it  cannot  be  taken  and  applied  to  the 
support  of  those  who  are  presumptively  entitled  to  the  same,  with- 
out the  consent  of  those  who  may  become  entitled  to  the  same  under 
such  contbgent  limitation.  Ex  parte  KebbUj  11  Vesey^604t.  Can* 
ning  V.  Flower^  7  Sim.  R.  523.  And  where  the  contingent 
limitation  over  is  to  persons  not  in  existence,  or  whose  consent 
cannot  be  obtained,  the  fund  cannot  be  appropriated  for  the 
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support  of  those  who  are  only  presumptiyely  entitled  to  the  same, 
and  whose  interest  therein  may  never  vest  in  possession.    Errai 
V,  Barlowj  14  Ves.  R.  202.     Ibmer  y.  Iktmer^  4  Sim.  R.  430. 
For  this  reason,  the  chancellor  was  not  authorized  to  direct  a 
sale  of  the  interest  of  the  children  of  T.  B.  Clarke  in  the  pro- 
perty in  question,  for  their  maintenance  and  education^  under  the 
general  act  concerning  infants^  Laws  of  1814,  p.  128,  unless  the 
purchaser  was  willing  to  take  the  title,  rabject  to  the  contingent 
rights  of  other  persons  who  might  eventually  become  entitled  to 
an  interest  in  the  premises  under  the  limitations  in  the  will  of 
Mrs.  Clarke  ;  and  as  the  value  of  such  contingent  interests  could 
not  be  ascertained  by  any  known  rule  of  compensation,  the  chan- 
cellor would  not  authorize  a  sale,  unless  the  ptttcjiaser  would  pay 
the  full  value  of  the  property,  subject  to  the  father's  life  estate, 
and  without  reference  to  such  contingent  interests.    For  the 
same  reason,  the  le^slature  probably  could  not  by  these  special 
acts  authorize  a  sale  of  the  property,  so  as  to  affect-  the  contin- 
gent rights  of  persons  not  then  in  existence,  who  might  thereafter 
become  entitled  to  the  same,  under  the  limitations  in  the  will. 
Were  the  rights  of  any  such  persons  now  in  controversy  in  this 
cause,  there  might  be  some  reason  to  doubt  the  constitutionality 
of  these  acts  of  legislation,  so  far  as  thon  rights  were  affected 
thereby  ;  but,  as  in  the  event  which  has  occurred,  no  persons, 
except  three  of  the  children  who  were  in  existence  at  the  time 
these  acts  were  passed,  became  entitled  to  any  interest  in  the  re- 
mainder limited  upon  the  life  estate  of  T.  B.  Clarke^  those  chil- 
dren cannot  legally  complain  that  the  legislature  passed  laws 
which  might  have  been  unconstitutional  as  to  other  persons,  in  a 
different  event.    In  testmg  the  constitutionality  of  these  acts  in 
reference  to  the  rights  of  the  plaintiffs  in  error,  the  case  is  to  be 
considered  in  the  same  light  as  if  the  limitation  of  the  remainder 
had  originally  been  to  the  six  children  in  fee,  with  a  right  of 
survivorship  in  favor  of  such  of  them  as  should  be  living  at  the 
termination  of  the  life  estate  of  their  father ;  in  which  case,  as 
we  have  before  seen,  the  court  of  chancery  might  apply  a  fund 
in  which  all  had  an  equal  interest,  presumptively,  for  the  com- 
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moD  and  equal  benefit  of  all.  Indeed)  it  is  a  settled  principlei 
that  whenever  the  property  of  infants  consists  of  real  or  per- 
sonal estate,  the  legal  title  to  which  is  in  trustees^  the  chan- 
cellor, as  the  general  guardian  and  p^ot^ctor  of  the  rights  of 
all  mfantsi  may  authorize  such  a  disposition  thereof,  as  he 
in  the  exercise  of  a.  sound  legal  discretion,  may  deem  most 
beneficial  to  such  mfants,  provided  the  rights  of  other  persons 
are  not  prejudiced  thereby.  The  only  restrictions  upon  that 
power,  are  those  which  the  courts  has  from  time  to  time  imposed 
upon  itself,  in  the  nature  of  general  rules  to  regulate  the  exer- 
cise of  such  discretion,  and  those  imposed  by  certain  provisions 
of  the  Revised  Statutes  rendering  trustees  incapable  of  trana^ 
ferring  the  title  to  trust  estates,  in  contravention  of  the  trust 
expressed  in  the  instrument  creating  such  estates.  ..  The  same 
power  is  given  to  the  chancellor  over  the  l^al  estates  of  infants 
by  the  several  acts  in  relation  to  the  sale  of  infant's  estates,  sub- 
ject, however,  to  the  limitation  imposed  by  the  legislature,  that 
such  estates  shall  not  be  sold  or  disposed  of  contrary  to  the  pro- 
visions of  the  will  or  conveyance,  by  which  the  estate  was 
devised  or  granted  to  the  infant.  It  seems  therefore  to  follow, 
as  a  necessary  consequence,  that  the  legislature  must  have  the 
constitutional  power  to  pass  special  law^  authorizing  similar 
dispositions  of  the  estates  of  infants  for  their  benefit,  either  with 
or  ^thout  restriction,  where  an  infant  or  class  of  infitnts  are 
entitled  to  the  whole  beneficial  interest  in  the  property,  espe* 
dally  where  such  disposition  is  directed  to  be  made  under  the 
superintending  control  of  the  court  of  chancery. 

I  do  not  find  any  thing  in  the  special  verdict  to  justify  the 
allegations  of  counsel^ that  these  acts  were  not  for  the  benefit  of 
the  infants,  but  for  the  ben^t  of  T.  B«  Clarke  merely.  Asihe 
father,  where  he  is  of  suffident  ability,  is  bound  to  support  his 
infant  children,  if  it  had  been  found  by  the  special  verdict  that 
T.  B.  Clarke  had  ampk  means  for  that  purpose,  then  it  certainly 
could  not  have  been  for  the  interest  of  the  infants  that  their 
future  estate  in  the  property  should  have  been  sold  and  appUed 
to  that  use,  and  the  tr&stees,  in  that  case,  would  probably  have 
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been  guilty  of  a  breach  of  trust  in  consenting  to  the  passage  of 
an  act  of  the  legislature  authorizing  such  a  sale,  in  case  the  in* 
fants  eventually  sustained  any  damage  in  consequence  thereof; 
but  it  is  stated  in  the  act  of  April,  1814,  that  it  appeared  to  the 
legislature  that  the  property  devised  to  the  trustees  was  nearly 
unproductive,  and  that  in  its  then  situation  it  was  incapable  of 
being  improved,  so  as  to  yield  an  adequate  income  for  the  sup- 
port of  T.  B.  Clarke  and  his  family,  whereby  the  intentions  of 
the  testatrix  would  be  defeated  without  the  interposition  of  the 
legislature ;  and  this  statement  must  be  taken  as  true,  until  the 
contrary  is  found  to  be  the  fact.  It  is  a  matter  of  public  noto- 
riety, that  a  life  estate  in  vacant  city  lots  is  of  compartively 
little  value,  and  frequently  is  not  equal  to  the  taxes  and  extraor- 
dinary assessments  charged  thereon.  We  may  therefore  readily 
imagine  that  the  owner  of  such  an  estate  was  unable  to  support 
himself  and  wife,  with  six  children,  out  of  the  income  thereof, 
and  that  he  might  be  compelled  to  encumber  his  life  estate  to 
furnish  the  means  of  support.  The  act  of  1814,  therefore, 
appears  to  have  been  a  very  proper'  exercise  of  the  legislative 
power,  and  the  acccumulating  fund  provided  for  by  the  third 
section  of  the  act,  I  presume,  afforded  an  ample  equivalent  for 
the  part  of  the  future  estate  of  the  .children  which  was  taken  for 
the  immediate  support  of  themselves  and  their  parents.  By  that 
act  the  trustees  were  discharged,  and  the  legal  title  to  the  pre- 
mises was  to  vest  in  the  new  trustees  to  be  thereafter  appointed 
by  the  court  of  chancery.  By  the  first  section  of  the  act  of 
March,  1815,  the  equitable  life  estate  of  T.  B.  Clarke  in  the  pre- 
mises was  converted  into  a  legal  estate,  which  was  perfectly 
proper,  as  its  conversion  from  an  equitable  to  a  legal  estate  could 
not  possibly  affect  the  rights  or  interests  of  any  other  person. 
And  although  it  might  not  have  been  a  discreet  act  of  legislation 
to  vest  the  legal  title  of  the  residue  of  the  trust  estate  in  T.  B. 
Clarke,  as  is  done  by  the  operation  of  the  second  section  of  that 
act,  no  one  can  say  it  can  have  been  an  unconstitutional 
exercise  of  power^  even  if  his  general  powers,  as  trustee  for  his 
infant  children,  had  not  been  expressly  restricted  by  the  super- 
Vol.  XX.  21 
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intending  power  and  control  of  the  chancellor^  apd  by  requiring 
tiie  assent  of  that  officer  to  any  sales  ^o  be  made. 

But  it  is  supposed  that  the  act  of  March,  1816,  is  liable  to  the 
constitutional  objection  that  it  sanctions  the  order  of  the  chan- 
cellor which  appropriated  the  proceeds  of  the  children's  property 
to  pay  off  debts  of  the  father,  and  which  were  not  contracted  for 
their  benefit.  I  cannot  perceive,  however,  that  the  order  is  lia* 
ble  to  that  objection.  It  is  true  the  mortgage  to  the  Manhattan 
Company,  given  in  180&,  could  not  have  been  given  for  a  debt 
incurred  for  the  support  and  maintenance  of  children  who  were 
born  long  afterwards ;  but  it  must  be  recollected  that  T.  B.  Clarke 
had  himself  a  life  estate  in  the  whole  premises,  which  might 
kgally  and  properly  be  taken  for  the  purpose  of  paying  the  debts 
then  due  to  his  creditors,  although  no  part  of  those  debts  were 
contracted  for  the  support  or  education  of  his  infant  children  ; 
and  unless  such  debts  exceeded  the  value  of  his  life  interest  in  the 
premises,  it  was  not  improper  to  direct  them  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  premises ;  as  the  proceeds  of  the  life 
estate  of  the  father  could  not  be  taken  and  appropriated  for  the 
support  of  his  children,  to  the  prejudice  of  the  rights  of  creditors 
who  bad  a  prior  claim  to  his  property.  The  jury  have  not,  by 
their  spedal  verdict,  found  that  the  order  of  the  chancellor  had 
the  effect  to  take  the  proceeds  of  their  future  interest  in  the  pro- 
perty, and  to  apply  the  same  in  payment  of  the  father's  debts> 
without  giving  to  them  a  corresponding  benefit,  in  the  support 
which  they  thereby  obtained  out  of  the  income  of  his  life  interest 
in  other  parts  of  the  property  ;  we  therefore  cannot  presume  that 
the  court  of  chancery  made  an  order  which  would  produce  that 
result,  or  that  the  legislature  intended  to  authorize  or  sanction 
such  an  order. 

If  the  chancellor,  in  the  exercise  of  a  proper  power  confided  to 
him  by  the  legislature,  for  the  purpose  of  protecting  the  rights 
of  those  who  were  infants  and  incapable  of  taking  care  of  their 
own  rights,  has  not  exceeded  his  jurisdiction,  but  has  merely 
erred  upon  the  question  whether  such  sale  as  he  authorized  would 
•eventually  be  for  their  benefit.  Justice  Bronsouy  who  delivered 
tthe  opinion  of  the  supreme  court,  was  clearly  right  in  supposing 
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that  the  decisioD  of  the  court  of  chancery  could  not  be  reviewed 
in  tlus  collateral  way.  By  the  met  of  1816,  Clarke  was  autho* 
need  to  sell  and  convey  the  legal  title  and  the  h«ieficial  int^ 
vests  of  the  children  in  the  remainder,  aff  well  as  his  own  life 
estate  in  the  premises,  with  the  assent  of  the  chancellor ;  and  if 
that  assent  was  given  to  the  sale  to  De  Orasse,  those  claiming 
under  the  conveyance  to  him  have  a  valid  title  to  the  premises  in 
fnestion,  which  certainly  cannot  be  disturbed  at  law. 

The  only  doubt  I  have  had  in  this  case,  was  upon  the  question 
whether,  by  the  order  of  the  15th  of  March,  1817,  the  chancellor 
did  not  intend  to  require  every  ealefar  eaeh  to  be  approved  by  a 
master,  ae  v)eU  as  sales  or  conveyances  which  might  be  made  by 
the  trustee  tm  payment  cr  saHrfaetum  of  debis.  Upon  this-point 
I  concur,  though  with  some  hesitation,  in  the  conclusion  at  which 
the  justices  of  the  supreme  court  arrived,  that  the  restriction  was 
only  intended  to  apply  to  sales  and  conveyances  in  satisfaction 
of  debts  at  a  valuation  to  be  approved  of  by  a  master,  according 
to  the  prayer  of  the  petiAioD  upon  which  that  order  was  founded. 
The  legal  title  to  the  premises  in  this  case,  therrfore,  passed  to 
the  purchaser  thereof  for  cash,  although  the  conveyance  from 
Clarke,  as  the  substituted  trustee  under  the  statute,  was  not  ap- 
proved of  by  a  master,  as  it  should  have  been  if  the  property  had 
been  conveyed  to  a  creditor  of  the  trustee  in  discharge  of  a  debt 
due  from  the  latter. 

For  these  reasons  I  shall  vote  for  an  affirmance  of  the  judg- 
ment of  the  supreme  court.  \ 

By  Senator  Yebplanck.  The  first  ground  upon  which  the  [^ 
plaintiffs  in  error  seek  to  avoid  the  sale  made  by  Clarke  under 
the  several  acts  of  the  legislature,  is  their  alleged  unconstitution- 
ality :  1.  as  against  the  former  constitution  of  this  state,  under 
which  they  were  passed  ;  and  2.  as  repugnant  to  the  provisions 
of  the  constitution  of  the  United  States,  which  inhibits  every  state 
from  passing  any  law  impairing  the  obligation  of  contracts.  I 
concur  with  the  supreme  court  in  supporting  the  constitutionality 
of  the  acts  under  which  the  sale,  now  impeached,  was  made. 
The  first  two  acts,  certainly  and  clearly,  and  the  third  one  upon 
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the  face  of  it,  and  as  far  as  a  natural  and  obyious  constructiott 
would  carry  it,  go  no  further  than  the  exercise  of  that  paternal 
power  over  the  persons  and  property  of  infants,  which  under  the 
common  law  was  aa.  inherent  rig^t  of  sovere^n  power,  and  may 
be  exercised  either  by  general  laws,  or,  under  peculiar  circum- 
•tanceS)  bjr  special  legislation.  The  chancellor  has,  without  the 
aid  of  positiye  legislation,  a  large  jurisdiction  oyer  the  property 
of  infants,  to  be  exercised  for  their  benefit  ;  and  this  jurisdiction^ 
as  was  said  by  Lord  Chancellor  Hardwicke,  in  Butler  y.  Traver^ 
Amhler^  302,  ^^  is  a  general  right  delegated  by  the  crown,  as 
p^er  pairiay  to  interfere  in  particular  cases  for  the  benefit  of 
such  as  are  incompetent  to  help  themselves."  This  doctrine,  I 
know,  has  been  recently  called  in  question,  but  certainly  without 
good  reason,  since  Lord  Redesdale,  adding  his  own  high  authority 
to  Aat  of  the  long  succession  of  English  chancellors,  says,  ^^  Lord 
Chancellor  Somers,  Lord  Chancellor  Northington,  Lord  Chan- 
cellor Hardwicke,  and  every  other  chancellor,  has  placed  the 
jurndictioB  en  that  ground.''  Whilst  our  own  Judge  Story  thtis 
sums  up  the  discussion  :  "  The  doctrine  now  maintained  is,  that 
the  general  superintendence  and  protective  jurisdiction  of  the 
court  of  chancery,  over  the  persons  and  property  of  infimts,  is  a 
delegation  of  the  rights  and  duties  of  the  crown."  2  Stary^s 
Comm.  Eq.  LaWj  665.  The  same  power,  then,  which  the  sove- 
reign authority  has  a  right  to  delegate  generally,  it  may  certainly 
exercise  specially  in  the  discretion  of  its  officers ;  for  the  autho* 
rity  is  not  judicial,  but  rather  parental  or  tutelary.  The  same 
constitutional  authority  which  empowered  our  state  sovereignty 
to  pass  general  laws  for  the  management  of  infants'  estates,  such 
Its  have  been  heretofore  enacted,  and  now  form  in  another  shape, 
a  part  of  our  revised  code,  could  not  but  be  competent  to  legis- 
late for  a  particular  case  in  which  there  occurred  the  same  diffi* 
culties  ;  which  becoming  more  common,  were  afterwards  more 
widely  guarded  against  by  laws  of  universal  application.  They 
contemplated  only  a  change  of  unproductive  real  estate  into  pro- 
ductive personal  property,  the  income  of  which  was  to  be  applied 
to  the  benefit  of  all  interested  therein.    The  last  act  authorized 
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Clarke  to  fell  the  property,  with  the  permission  of  the  chancel- 
lor, and  to  apply  the  proceeds  ^  to  the  parposes  required  or  to 
be  required  by  the  chancellor  under  the  former  acts."  The 
chancellor  had  already  authorized  the  application  of  a  part  of  the 
proceeds  to  the  payment  of  Clarke's  forme*  debts.  This  order 
seems  to  me  repugnant  not  only  to  the  letter  and  intention  of  th« 
devise,  but  also  to  the  former  acts,  and  in  derogation  of  the  rights 
of  the  in£uits.  I  should  therefore  think  that  it  was  not  con- 
firmed by  the  third  act,  which  did  not  recite  or  confirm  eo  nomine^ 
any  particular  order,  but  looked  only  to  orders  in  conformity 
with,  or  ^^  under  the  acts  heretofore  passed''  on  this  subject,  both 
of  which  limited  the  application  of  the  money  to  the  support  of 
Clarke  and  his  children,  from  the  iniereft  only.  If  this  con- 
struction be  correct,  there  can  be  no  question  as  to  the  constitu- 
tionality of  the  acts,  and  the  question  will  be  as  to  the  confor- 
mity of  the  orders  with  them. 

But  the  words  of  the  third  act  may  admit  of  a  broader  con- 
struction, and  such  an  one  the  chancellor  appears  to  have  given 
to  them  at  the  time  of  his  last  order.  They  nay,  perhaps,  be 
construed  as  confirming  expressly  the  order  before  granted, 
whether  in  conformity  with  the  former  acts  or  not,  and  thus 
authorizing  the  application  of  the  principal  of  monies,  which 
those  acts  reserved  for  the  ultimate  benefit  of  the  children,  to 
the  payment  of  past  debts  of  the  father*  This,  how^vlrr  mn^ise 
or  unjust  it  might  have  beea,  would  not,  in  my  view,  shake  the 
constitutionality  of  the  act  itself,  according  to  the  old  constitu- 
tion of  l'/76,  under  which  it  was  passed.  The  only  clause  in 
that  constitution  which  is  alleged  to  bear  Upon  the  question,  is 
that  which  declares  that  ^  no  metnbef  of  this  state  shall  be  dis- 
franchised, or  deprived  of  any  of  the  rights  or  privileges  secured 
to  the  subjects  of  this  state  by  this  constitution,  unless  by  the 
law  of  the  land  or  the  judgment  of  his  peers."  I  must  say  with 
Mr.  Justice  Bronionj  (even  taking  the  operation  of  the  act  most 
strongly  as  depriving  the  infants  of  a  portion  of  their  property,) 
that  I  cannot  see  that  they  are  deprived  of  any  right  expressly 
secured  to  them  under  that  constitution.    It  is  dilfficult,  upon  j 
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any  general  prinoipleS)  to  limit  the  omnipotcDce  of  the  sovereign 
legialatiTe  power,  by  judicial  interposition,  except  so  far  as  the 
express  words  of  a  written  constitntion  give  that  authority. 
There  are  indeed  many  dicta,  and  some  great  aathoritieS|  holding 
that  acts  contrary  to  the  first  principles  of  right  are  void.  The 
principle  is  unquestionably  sound,  as  the  governing  rule  of  a 

.  legislature,  in  rdation  to  its  own  actSf  or  even  those  of  a  prece- 
£ng  legislature.  It  also  affords  a  safe  rule  of  construction  f(Mr 
courts,  in  the  interpretation  of  laws  admitting  of  any  doubtful 
construction,  to  presume  that  the  I^islature  could  not  have  inten- 
ded an  unequal  and  unjust  operation  of  its  statutes.  Such  a 
construction  ought  never  to  be  given  to  l^slative  language,  if  it 

1  be  susceptible  of  any  other,  more  c<mformable  to  justice ;  but  if 
the  words  be  positive  and  without  ambiguity,  I  can  find  no 
authority  for  a  court  to  vacate  or  repeal  a  statute  on  that  ground 
alone.  But  it  is  only  in  express  ccMostitutional  provisions,  limit* 
ing  legislative  power  and  controlIlDg  the  temporary  will  of  a 
majority,  by  a  permanent  and  paramounl  law,  settled  by  the 
deliberate  wisdom  of  the  nation,  that  I  can  find  a  safe  and  solid 
ground  for  the  authority  of  coiurts  of  justice  to  declare  void  any 
legislative  enactment.  Any  assumption  of  authority  beyond 
this,  would  be  to  place  in  the  hands  of  a  judiciary,  powers  too 
great  and  too  undefined,  either  for  its  own  security  or  the  pro- 
tection of  private  rights.  It  is,  therefore,  a  most  gratifybg  dp- 
Gumstance  to  the  friends  of  regulated  liberty,  that  in  every  change 
in  their  constitutional  polity,  which  has  yet  taken  place  here, 
whilst  political  power  has  been  more  widely  diffused  among  the 
people,  stronger  and  better  defined  guards  have  been  given  to 
the  rights  of  property.  Thus  in  the  constitution  of  the  United 
States,  the  states  have  been  inhibited  from  passing  any  law  im- 
pairing the  obligation  of  contracts,  a  power  boldly,  rashly  and 
wantonly  exercised  under  the  old  confederation.  So  again,  in 
the  constitution  of  our  own  state  adopted  in  18S2,  in  addition  to 
the  general  provision  of  the  old  constitution  already  quoted, 
*^  that  no  one  shall  be  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land  or 
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tke  judgment  of  his  peers,"  farther  protection  is  given  to  property, 
by  adding  a  prohibition  against  *^  the  taking  private  property  for 
public  use  without  just  compensation,"  and  also  another  against 
"  the  depriving  any  one  of  life,  liberty  or  property,  without  due 
process  of  law  :"  i.  e.  by  mere  arbitrary  legislation,  under  what- 
ever pretext  of  private  or  of  public  good. 

Believing  that  we  are  to  rely  upon  these  and  similar  provisions 
18  the  best  safeguards  of  our  rights,  as  well  as  the  safest  authori- 
ties for  judicial  direction,  I  cannot  bring  myself  to  approve  of 
the  power  of  courts  to  annul  any  law  solemnly  passed,  either  on 
an  assumed  ground  of  its  being  contrary  to  natural  equity,  or 
from  a  broad,  loose  and  vague  interpretation  of  a  constitution^ 
provision,  beyond  its  natural  and  obvious  sense.  There  is  no 
provision  of  the  old  state  constitution,  that,  in  my  understanding 
of  it,  so  limits  the  power  of  the  legislature  over  the  property  of 
its  citizens,  as  to  enable  a  court  to  set  aside  these  statutes,  or 
titles  acquired  under  them,  on  the  grojind  of  unconstitutional 
enactment.  The  words  of  our  present  constitution  are  stronger, 
and  under  them  the  result  might  be  different.  Nor  can  I  consider 
the  clause  of  the  constitution  of  the  United  States,  inhibiting 
any  state  from  ^^  passing  any  law  impairing  the  obligation  of 
contracts,"  as  bearing  upon  these  acts. 

I  am  well  aware  that  the  language  and  reasoning  of  Judge 
Story,  in  his  justly  celebrated  opinion  in  the  great  DartfMtith 
College  causey  gives  an  extension  to  the  meaning  of  the  word 
contract,  which  might  perhaps  authorize  its  application  to  a  case 
like  that  before  us.  Such,  however,  is  not  the  doctrine  of  Chief 
Justice  Marshall  or  of  his  brethren,  nor  do  any  of  the  decisions 
of  the  supreme  court  of  the  United  States  under  this  head  of 
constitutional  law,  rest  upon  or  involve  so  latitudinarian  a  mean- 
ing. I  cannot  consider  the  word  contract  as  applying  to  such  a 
transaction  as  that  upon  which  the  plaintiffs  here  rest  their  title, 
without  giving  to  it  an  extent  of  meaning  wholly  unwarranted 
by  any  legal  or  even  any  colloquial  usfige.  A  contract  neces- 
sarily implies  some  reciprocity  between  the  parties  ;  some  mutu- 
ality of  compact  between  them.  But  a  will  absolute  in  its  terms, 
and  unconditional^  cannot,  by  any  stretch  of  terms  within  the 
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limits  of  legal  or  of  ordinary  language,  be  termed  a  contract ;  still 
less  can  an  estatcabsolutely  vested  under  a  decree,  or  if  contingent 
yet  contingent  only  on  the  casualties  of  life,  not  on  any  condition 
to  be  performed,  be  considerrd  as  an  executed  contract.  If  such 
interpretation  be  allowed,  there  can  be  scarcely  any  state  legis- 
lation which  will  not  be  in  danger  of  being  impeached  and  set 
ande  for  unconstitutionality,  as  touching,  something  that  has  at 
some  past  time  or  other  been  the  subject  of  an  executed  contract. 
Viewing,  as  I  do,  this  provision  of  our  federal  constitution  and 
the  series  of  wise  and  salutary  decisions  under  it,  as  forming  the 
most  important  safeguard  of  the  rights  of  industry  and  labor 
possessed  by  the  American  citizen,  I  hold  that  sound  political 
wbdom,  not  less  than  correct  legal  interpretation,  should  forbid 
us  to  press  the  words  of  the  constitution  beyond  their  original 
obvious  and  settled  meaning ;  and  thus  to  make  that  prudent  and 
useful  check  upon*  legislative  indiscretion,  odious  to  the  people, 
by  seeking  to  cover  with  it  the  whole  of  state  legislation,  and 
embarrassing  its  most  ordinary  and  most  beneficial  operations. 
Under  any  view  of  the  private  acts  in  question,  I  conclude  that 
they  were  within  the  constitutional  legislative  authority  ;  censu- 
rable, perhaps,  for  want  of  due  caution.  But  not  impeachable  for 
usurpation  of  power. 

The  next  points  of  inquiry  are^  whether  the  orders  of  the 
chancellor  empowering  the  sale  by  Clarke  were  not  void  for  want 
of  conformity  with  the  statutes ;.  and  if  they  did  not  conform  to 
the  acts,  whether  the  sale  under  them  was  not  a  nullity  1 

I  have  already  intimated  my  strong  impression  (at  least  as  at 
present  advised)  that  the  orders  were  not  in  conformity  with  the 
acts,  and  that  the  third  act  still  confined  the  chancellor  to  allow 
ao  other  application  of  the  proceeds  of  the  sale  than  was  valid 
under  the  ^^  acts  heretofore  passed."  But,  nevertheless,  I  am 
of  opinion  that  the  orders  were  so  far  valid  as  to  protect  a  bona 
fide  purchaser  at  a  sale  made  in  conformity  with  them,  and  to 
bestow  upon  him  a  legal  title  not  to  be  impeached  in  a  court  of 
law.  Beyond  thisj  I  cannot  go,  nor  does  the  .case  demand  it. 
The  order  made  under  the  first  two  acts,  was  in  contravention  of 
the  statwtes,  so  fiir  as  it  allowed  a  part  of  the  proceeds  of  the 
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sale  to  be  applied  to  the  payment  of  Clarke's  former  debts ;  nor 
do  I  think  that  the  words  of  the  act  of  1816,  ratified  the  former 
words  or  extended  the  chancellor's  powers  in  future  ordeni  as  to 
the  liberty  of  applying  the  principal  of  those  funds,  of  which, 
according  to  the  ^^  acts  heretofore  passed"  on  this  subject,  the 
interest  only  was  (o  be  expended.  But  Clarke  was  clearly  and 
directly  empowered  under  the  second  and  third  acts  to  sell  the 
property,  after  being  permitted  by  the  chancellor,  or  haying 
procured  his  assent.  If,  then,  he  procured  the  chancellor's  assent 
to  the  sale,  however  erroneous  the  order  granting  that  assent 
might  have  been  as  to  the  application  of  the  proceeds  of  the  sale, 
I  cannot  see  how  the  title  acquired  under  such  a  sale  is  to  be  im- 
peached in  a  court  of  law,  on  the  ground  of  erroneous  application 
of  the  proceeds.  The  question  of  application  belongs  to  the 
peculiar  jurisdiction  of  equity,  and  cannot  be  judged  collaterally 
in  a  court  of  law,  so  as  to  orerthrow  indirectly  and  consequentially 
a  legal  title  connected  with  it.  The  old  equity  doctrine  of 
application,  which  required  purchasers  from  trustees  to  look  to 
the  application  of  the  moneys  paid  by  them  at  the  hazard  of 
lodng  the  estate,  or  paying  the  consideration  twice  over,  was 
long  ago  allowed  to  be  hard  and  unjust,  and  recently  has  been 
weakened  by  ripeated  decisions  limiting  its  extent  or  explaining 
away  its  force  ;  ^^  equity  struggling,  as  has  been  well  said,  against 
its  own  inequitable  rule."  In  this  state,  the  recent  revision  of  our 
laws  has  expunged  the  rule  from  our  system.  This  legislative 
alteration  however  cannot,  as  such,  affect  the  present  case.  But 
in  its  largest  and  most  unrestrained  acceptation,  this  rule  could 
never  have  been*  carried  so  far  as  to  make  the  bona  fide  purcha- 
ser's estate,  not  only  dependant  upon  his  seeing  that  the  proceeds 
of  the  trust  fund  went  to  the  person  or  purpose  held  out  by  the 
court  as  entitled  to  receive  it,  but  moreover  further  dependant 
upon  the  right  judgmnet  of  the  court  in  its  decision  or  its  order 
as  to  the  proper  person  or  purpose  entitled  to  such  beneficial 
interest.  Such  a  distinction  would  have  gone  very  far  to  make 
every  sale  under  the  authority  of  chancery,  doubtful  and  hazard- 
ous.    What  Lord  Redesdale  has  said,  in*  reference  to  the  effect 
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of  a  decretal  order ^  may,  for  the  same  reason,  be  extended  to  all 
sales  under  the  authority  of  the  court.  ^^  The  general  impression 
of  all  the  cases  on  this  head  is,  that  the  purchaser  has  a  right  to 
presume  that  the  court  has  taken  the  steps  necesary  to  investigate 
the  rights  of  parties,  and  that  it  has  on  investigation  properly 
decreed  a  sale."  1  Seh.  4r  Lef-  597«  Whether  or  no  the 
purchaser's  title  under  such  a  sale  must  be  protected  absolutely 
and  conclusively,  both  at  law  and  in  equity,  or  (as  I  rather  think) 
whether  equity  might  not  review  the  whole  transaction  and  vacate 
the  sale  on  the  return  of  the  purchase  money,  so  as  to  protect 
only  af:ainst  actual  loss,  I  am  not  prepared  to  say,  nor  are  wt 
called  upon  to  decide.  But  as  the  difficulty  arises  from  error  in 
a  court  of  equity,  it  is  in  equity  alone  that  the  remedy  must  be 
sought.  Merely  to  vacate  the  sale  and  invalidate  the  title 
acquired  under  it,  in  a  court  of  law,  would  be  but  to  inflict  an 
additional  and  inequitable  hardship  upon  a  new  party,  by  attempt- 
ing to-  shift  the  loss  from  one  innocent  sufferer  to  another,  even 
if  that  power  were  within  the  competence  of  a  court  of  common 
law.  But  it  is  not  within  such  jurisdiction.  All  these  private 
acts  clearly  and  unequivocally  give  the  right  to  sell  the  real 
estate  trith  the  permission  of  the  chancellor  ;  and  that  authority 
of  sale  seems  to  me  good  in  law,  whatever  may  have  been  the 
judicial  error  in  directing  the  subsequent  application  of  the  pro- 
ceeds. If  such  error  has  occurred,  and  if  it  can  be  corrected  at 
all  at  this  period,  it  is  to  be  corrected  only  by  equity  reviewing 
its  own  orders,  either  in  the  same  or  a  higher  court,  and  adjusting 
the  loss  among  the  several  sufferers  in  their  just  ratio,  I  have 
tiius  fisur  been  led  to  the  very  same  conclusions  on  the  points 
under  examination  with  the  supreme  court,  by  a  course  of  rea- 
soning somewhat  different  from  theirs,  though  not  in  contradicti<m 
to  it.  On  the  last  point  J  am  compelled  to  differ  altogether 
from  their  decision. 

The  sale  and  conveyance  under  which  the  defendant  claim* 
title,  are  impeached  as  wholly  void,  because  not  made  in  confor- 
mity with  the  express  directions  of  the  chancellor  in  his  order. 
I  cannot  but  consider  this  objection  fatal  to  the  legal  title  of  the 
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defendant,  as  it  now  stands.  By  those  acts,  as  was  justly  said 
by  the  then  chancellori  in  a  case  arising  under  them,  "  the  chan- 
cellor was  virtually  made  the  trustee  of  the  property ,'*  Sinclair 
y.  Jaeksatty  8  Cawen^  643 ;  and  no  sale,  mortgage  or  conyeyance^ 
was  yalid  without  his  express  assent  or  permission.  In  his  order 
of  March,  1817,  he. directs  in  three  successive  sentences:  1. 
That  Clarke  be  authorized  to  sell  certain  property  therein  de- 
scribed :  2.  That  he  be  authorized  to  tnortgag^,  said  property  ' 
and  3.  ^^  The  said  Clarke  is  further  authorized  to  convey  any  part 
thereof  in  payment  or  satisfaction  of  any  debt  due  from  him,  on 
a  valuation  to  be  agreed  upon  between  him  and  his  creditors, 
provided,  nevertheless,  that  every  5a/e,  and  mortgage^  and  con- 
veyance in  satisfaction,  that  may  be  made  by  the  said  T.  B. 
Clarke  in  virtue  thereof,  shall  be  approved  by  one  of  the  masters 
of  this  court,  and  that  a  certificate  of  such  approval  be  endorsed 
upon  any  deed  or  mortgage  that  may  be  made  in  the  premises." 
Here  the  words  sale^  and  mortgage^  and  conveyance  m  satisfac- 
tion, refer  directly  to  the  several  authorities  successively  granted 
to  sell,  to  mortgage,  and  to  convey  ;  whilst,  again,  the  words 
"  deed  or  mortgage,"  must  be  referred  to  all  the  prior  sentences, 
or  the  word  ^'  mortgnge'^  has  no  effect  at  all.  So  Clarke  was  no 
where  authorized  to  mortgage  in  satisfaction  of  debt.  For  all 
these  powers  the  approval  of  a  master  is  necessary,  or  the  power 
is  not  granted.  Judge  Bronson,  in  pronouncing  the  opinion  of 
the  supreme  court,  rests  the  decision  of  this  part  of  the  cause 
upon  rendering  the  words  ^^  in  satisfaction  of  debt,"  as  applying 
to  each  member  of  the  whole  preceding  phrase,  so  as  to  mean 
every  sale  in  satisfaction,  every  mortgage  in  satisfaction,  every 
conveyance  in  satisfaction,  whilst  the  whole  proviso  has  no  refer- 
ence beyond  the  sentence  which  it  immediately  follows.  He 
therefore  regards  Clarke  as  having  an  absolute  power  to  sell  or 
mortgage,  and  only  limited  by  requiring  the  master's  assent,  to 
convey  in  satisfaction  of  prior  debts.  I  must  regard  this  inter- 
pretation as  in  direct  hostility  with  the  spirit  and  intention  of 
the  will,  and  the  acts  of  the  legislature,  and  equally  so  to  those 
of  the  chancellor's  order;  who  would  obviously  require  the 
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game  guards  against  an  abuse  of  trust  in  a  sale  for  cash,  or  a 
mortgage,  as  in  a  conveyance  in  satisfaction  of  debt.  Such  an 
interpretation  would,  therefore,  not  be  probable,  was  the  lan- 
guage ambiguous  or  doubtful ;  but  I  see  no  doubt  or  ambiguity 
in  the  order.  According  to  the  most  clear  and  obvious  use  of 
language,  the  approval  of  the  master  is  made  a  necessary  condi- 
tion to  every  alienation  in  any  way,  or  for  any  purpose.  It  is  a 
plain  question  of  the  meaning  of  words,  in  respect  to  which 
every  man  must  judge  for  himself.  Differing  so  widely  in  my 
understanding  of  this  meaning  from  the  deliberate  judgment  of 
the  learned  court,  I  cannot  speak  with  the  unqualified  confidence 
which  I  should,  had  it  been  presented  as  a  new  question  ;  but 
still,  for  myself,  I  must  say,  with  strong  disposition  to  protect  if 
possible  the  rights  of  an  innocent  bona  fide  purchaser,  I  have  not 
been  able  to  perceive  the  slightest  color  for  the  meaning  given  by 
the  supreme  court.  If  this  understanding  of  the  order  be  correct, 
then  the  sale  by  Clarke  was  a  nullity  without  such  an  approval 
by  a  master.  Looking  merely  to  the  parties,  it  is  a  nullity,  be- 
cause it  wants  the  assent  of  the  chancellor,  (the  virtual  trustee) 
through  the  officer  whom  he  substitutes  to  himself.  Looking  to 
the  conveyance,  it  is  void  for  want  of  the  performance  of  that 
condition  precedent  which  was  made  essential  not  merely  to  the 
commencement  of  the  estate,  but  to  the  very  creation  of  the 
power  of  sale. 

Nor  can  an  approval  by  a  master  with  his  certificate  thereof 
given  eleven  years  after  the  conveyance  by  Clarke,  and  five 
years  after  his  death,  (when  the  title  had  vested  in  his  lawful 
issue  living  at  his  decease)  in  my  opinion  aid  the  legal  title  under 
such  conveyance.  The  long  interval  of  time  which  had  elapsed, 
the  death  of  Clarke,  the  change  in  the  value  of  property,  would 
throw  doubt  upon  the  transaction,  and  require  explanation  and 
other  evidence  to  support  it,  were  the  certificate  adduced  to 
enforce  an  equitable  claim  for  perfecting  a  title.  But  we  are 
reviewing  the  decision  of  a  court  of  law,  and  cannot  look  beyond 
the  legal  title  as  it  now  exists.  In  order  to  obtain  a  legal 
authority  to  sell,  I  think  it  was  absolutely  necessary  that  Clarke 
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should  have  his  contract  of  sale  approved  by  a  master.  He 
neither  obtained  such  approval,  (as  far  as  appears)  at  the  time 
when  it  ought  properly  to  have  been  obtained)  nor  subsequently 
during  his  lifetime.  No  title,  therefore,  passed  at  the  time  by 
his  conveyance,  and  on  his  death  the  l^al  title  passed  to  his 
children,  by  the  operation  of  the  devise  and  our  statute  of 
trusts  ;  nor  can  that  title  be  divested  in  a  court  of  law  by  a  sub- 
sequent approval  of  a  master ;  especially  after  claim  of  the 
lands  and  commencement  of  a  suit  for  their  recovery.  It  is, 
indeed,  possible  that  the  sale  might  have  been  approved  at  the 
time,  and  from  some  neglect  the  proper  evidence  required,  not 
duly  endorsed  on  the  deed.  Of  this,  we  have  no  evidence,  nor 
if  we  had,  could  the  court  below  take  cognizance  of  it  But  if 
such  were  the  fact,  it  would  form  one  of  those  cases  of  defective 
execution  which  equity  could  relieve,  and  equity  alone.  If  the 
defendant  has  such  a  protection  to  her  title,  she  must  go  to  chan- 
cery to  give  it  validity  and  effect. 

As  the  case  now  stands,  I  am  of  opinion  that  the  judgment  of 
the  supreme  court  should  be  reversed,  on  the  single  ground  that 
the  sale  and  conveyance  by  Clarke  not  having  been  approved  by 
a  master  until  years  after  his  death,  when  the  title  had  passed  to 
the  present  plaintiffs,  were  void  and  inoperative. 

On  the  question  being  put,  ShcUl  this  judgment  be  reversed  1 
seven  members  of  the  court  voted  in  the  affirmative^  and  twelve 
in  the  negative. 

Whereupon  the  judgment  of  the  supreme  court  was  af- 
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Dk  Geoot  vs.  Yah  Duzer. 

Where  a  bonkUg  compa$i/yy  incorponled  in  another  ilate^  kept  an  olllee  in  the  eitj 
of  New-Tork  ibr  the  purpote  of  diwonnting  notet  and  iaining  biUa  to  be  pot  in 
eifcnlation  as  moner,  and  the  preddeMt  of  meh  company  entered  into  an  agree- 
ment with  a  brokmr  of  New  York  to  receive  of  him  all  notea  of  the  banking  com* 
pany  which  he  thoald  procure  in  hii  businem  ai  a  broker^  and  pay  him  the 
amount  thereof  in  caih,  dedoeting  a  diieoant  of  one-eighfh  of  one  per  cent.,  rr 
WA8  HBLD,  on  iImmht^  to  plcai  alleging  those  fiiets  and  ooarrtag  that  tha  agree- 
ment was  entered  into  to  aid  the  banking  company  in  the  above  operations,  and 
that  by  means  thereof,  and  the  acts  of  the  plaintiff  under  the  agreement,  the  bank-* 
ing  company  was  the  better  enabled  to  carry  on  its  operatiOM  and  boriness  of 
discoonting  and  imufaig  notes  at  their  oHee  in  tibe  city  of  New-Torir,  that  tha 
agreement  was  void,  as  made  with  the  design  to  violate  the  provisions  of  the  sta- 
tute of  this  state  fbrbidding  all  sssocUtions  (unless  expressly  anthorixed  wo  to 
do)  to  keep  an  ofllce  within  this  stale»"for  the  purpose  of  diseonaUng  notes^  or 
issuing  bills  to  be  loaned  orjwt  in  circulation  as  money.* 

Error  from  the  supreme  court.  This  was  an  action  of  oi* 
iumpsiiy  brought  in  the  superior  oourt  of  law  of  the  city  of 
New-York  by  Van  Duztr  against  De  Groot.  The  plaintiff  de- 
clared that  he  being  a  stock  and  exchange  hroker  in  the  city  of 
New-York^  and  in  the  daily  habit  of  purchasing  the  notes  of 
the  Washington  Banking  Company^  an  agreement  was  entered 
into  between  him  and  the  defendant,  whereby,  in  consideration 
that  he  would  deliver  to  the  defendant  such  notes  of  the  Wash- 
ington Banking  Company  as  he  should  from  time  to  time  pro- 
cure in  his  business,  to  be  put  up  in  enyelopes,  and  deposited  on 
Wednesday  and  Saturday  of  each  week  at  the  office  of  a  Mr. 
SolomonSj  in  Wall-street ;  and  also,  in  consideration   that  he 


*  Senator  Vebplanck,  in  the  dissen^ng  opinion  deUvered  by  him^  holds  the 
agreement  to  be  vaUd,  as  it  is  not  averred  Uiat  the  plaintiff  was  a  guUiy  participator 
in  the  transaction^  as  far  as  the  violation  of  the  law  is  concerned,  or  that  he  had 
even  deviated  from  the  ordinary  course  of  his  business  in  consequence  of  the 
agreement ;  that  his  general  knowledge,  that  the  arrangement  would  indirecfiy 
mid  the  banking  company,  did  not  vitiate  the  agreement,  as  he  might  well  be 
deemed  to  have  hai)  no  other  intention  than  to  give  a  general  currency  to  the  bills 
of  the  bank,  and  not  to  aid  in  the  infraction  of  the  law,  by  the  issuing  of  billi 
within  this  stato. 
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agreed  to  allow  to  the  defendant  a  discount  upon  such  notes,  at 
and  after  the  rate  of  one  eighth  of  one  per  cent  upon  the  amount 
80  to  be  procured  and  deposited,  the  defendant  promised  to  re- 
ceive and  discount  such  notes  so  procured  and  deposited^  and  to 
pay  to  him  the  full  amount  thereof.  The  plaintiff  then  avers, 
that  in  the  course  oF  his  business,  he  purchased  and  procured  a 
large  amount  of  such  notes,  to  wit,  the  sum  of  $1733 ;  that  he 
put  up  the  same  in  an  envelope  in  the  manner  agreed  upon,  and 
on  Saturday^  the  28th  December,  1833,  deposited  the  same  in 
the  office  of  Mr.  Solomons  ;  that  he  hath  always  been  willing  to 
accept  the  amount  x>f  such  notes  so  deposited,  deducting  the 
one  eighth  of  one  per  cent,j  but  that  the  defendant  would  not 
receive  and  discount  the  notes.  There  was  another  count  similar 
to  the  above. 

The  defendant  pleaded  the  general  issue^  and  specially ^  that 
at  the  time  of  the  agreement,  the  Washington  Banking  Company^ 
of  which  the  defendant  was  president^  being  a  foi  eign  body  cor- 
porate, created  by  the  legislature  of  New-Jersey,  kept  an  office 
in  WaiUstreet^  in  which  one  /.  E,  Solomons  acted  for  them  as 
their  agent,  for  the  purpose  of  discounting  notes^  checks  and 
bills,  and  issuing  the  promissory  notes  called  bank  notes  of  the 
Washington  Banking  Company,  and  other  promissory  notes  and 
evidences  of  debt  to  be  put  in  circulation  as  money,  to  wit,  at 
the  city  of  New- York,  the  said  company  not  being  authorized 
hy  law  so  to  do^  and  that  on,  &.c.  at,  &c.  it  was  against  the  form  and 
tffect^  true  intent  and  meaning  of  the  statute j  in  such  case  made 
and  provided,  agreed,  by  and  between  the  plaintiff. and  the  de- 
fendant^ so  being  president  as  aforesaid^  on  behalf  and  for  the 
benefit  of  the  said  body  corporate^  that,  &c.,  (setting  forth  sub- 
stantially the  agreement  as  alleged  in  the  declaration,  and  then 
proceeding  as  follows  :)  which  said  agreement  was  then  and  there 
entered  into  by  and  between  the  said  plaintiff  and  the  said  de- 
fendant, so  being  president  as, aforesaid,  and  for  the  benefit  of 
the  said  Washington  Banking  Company j  the  better  to  enable  them 
to  carry  on  their  operations  and  business  of  discounting  and  is- 
suing bank  notes  as  aforesaid^  at  their  said  office  in  Wall-street^ 
against  the  form  and  effect,  true  intent  and  meaning  of  the  sta- 
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tute  in  sach  case  made  and  provided  ;  that  the  defendant,  in  pur- 
suance of  the  said  unlawful  agreement^  'was  in  the  habit  of  send- 
ing notes  of  the  company  to  the  office  in  Wall-street,  to  be  there 
discounted  by  them  as  aforesaid^  and  the  same  when  so  sent  were 
discounted  for  him  in  the  manner  above  stated,  against  the  form, 
&c.  of  the  statute  :  by  means  v>her9of^  the  Washington  Banking 
Company  were  the  better  enabled  to  carry  on  their  said  operations 
and  business  of  discounting  and  issuing  notes  as  aforesaid  at  their 
office  in  Wall-street ^  against  the  form,  &c.  of  the  statute — of  all 
which  the  plaintiff  had  notice ;  and  that  the  notes  of  the  Wash- 
ington Banking  Company,  mentioned  in  the  declaration,  were 
left  under  the  said  agreement  at  the  office  in  Wall-street  kept  by 
the  company ;  and  this,  &c.  wherefore,  &c.  There  were  two 
other  pleas  similar  to  the  above. 

The  defendant  also  pleaded  that  the  notes  of  the  Washington 
Banking  Company  in  the  declaration  mentioned,  left  at  the  office 
of  the  company  in  Wall-street,  were  received  by  the  plaintiff 
in  payment  and  in  the  course  of  his  business  as  a  broker  in  the 
city  of  Jfew-York  ;  that  a  large  portion  of  them  were  under  the 
denomination  of  five  dollars  ;  that  such  notes  were  issued  by  the 
said  company,  not  being  authorized  to  issue  the  same  by  any  of 
the  laws  and  statutes  of  the  state  of  J^euh  York:  by  means  where- 
of, the  agreement  between  the  parties  is  void ;  and  this,  &c 
wherefore,  &c.  There  were  three  other  pleas  similar  to  the  last* 
The  plaintiff  demurred  to  all  the  special  pleas^  and  the  demurrers 
were  sustained  by  the  court. 

The  cause  went  to  trial  on  the  general  issue ;  and  after  the 
evidence  was  closed,  the  presiding  judge,  in  his  charge  to  the 
jury,  commenting  upon  the  testimony,  very  decidedly  expressed 
his  opinion,  that  the  defendant  contracted  with  the  plaintiff  in 
his  individual  capacity^  and  not  as  the  agent  of  the  Washington 
Banking  Company ;  closing  his  remarks,  however^  with  the 
observation,  that  "  if  the  jury  viewed  the  testimony  of  Homan 
(a  witness  in  the  cause)  in  the  light  he  had  stated,  the  plaintiff 
was  entitled  to  their  verdict.''  The  jury  found  for  the  plaintiff. 
Judgment  having  been  entered  for  the  plaintiff,  a  writ  of  error 
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was  sued  out  by  the  defendant  -remoying  ^he  record  into  the  su- 
preme courts  where  the  judgment  was  affim^ed.  See  the  opinion 
delivered  in  thai  eourt^  17  Wendell^  172,  et  teq.  The  defendant 
then  removed  the  record  int»  this-  court,  where  the  cause  was 
argued  by 

F.  S.  Cutting  tr  G.  Woody  for  the  plwntiff  in  error. 

B.  F.  Buthr^y  for  the- defendant  in  error. 

After  adyisement,  the  following  opinions  ir^e  delivered. 


By  the  Chancxllok.  The  first  question  which  presents  itself 
for  our  consideration  )n  this  oase,  is  the  validity  of  the  defence 
set  up  in  what  has  been  denominated  the  first  class  of  special 
pleas^'OT  the  second,  third  and  fourth  ple^  to  the  plaintiff's  decla- 
ration. These  pleas  profess  to  be  founded  upon  a  well  settled 
pxsBciple  of  law,  that  no  court  of  justice  will  lend  its  aid  to  en* 
force  the  performance  of  any  contract  or  agreement  which  is 
contrary  to  public  policy  or  good  morals,  or  in  contravention  of 
the  laws  of  the  state  ;  and  the  question  is,  whether  the  contract 
between  the  parties  in  this  case,  as  the  same  is  stated  in  these 
special  pleas,  comes  within  that  principle.  The  question  is  not 
whether  such  a  defence  is  conscientious  as  between  the  parties, 
where  perhaps  the  defendant  has  been  himself  more  culpable  than 
the  plaintiff  who  is  endeavoring  to  enforce  the  contract  against 
hint ;  for,  in  the  language  of  Lord  Mansfield,  it  is  not  for  the 
sake  of  the  defendant  that  the  objecfion  is  ever  allowed  in  such 
cases,  but  it  b  upon  general  principles  of  policy  that  courts  will, 
not  lend  their  aid  to  any  one  who  founds  his  claim  or  cause  of 
action  upon  either  an  immoral  or  an  illegal  act.  Thus  in  the 
case  of  Girardy  v.  Richardson^  1  Esp.  R.  13,  the  plaintiff.  Who 
rented  his  house  to  the  defendant  for  the  purpose  of  the  better 
enabling  the  latter  to  carry  on  an  illegal  and  immoral  business 
there,  was  certainly  far  less  culpable  than  the  defendant,  both 
legally  and  morally ;  and  yet,  upon  this  principle  of  public 
policy,  he  was  not  permitted  to  recover  for  the  rent. 
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The  substance  of  the  pleas  under  consideration  is^*  that  the 
Washington  Banking  Company  of  New- Jersey,  a  foreign  corpo^ 
ration^  in  deiSance  of  the  prohibition  of  the  statute  and  in  yiolation 
of  our  laws,  kept  an  office  in  Wall-street,  in  the  city  of  New- 
York,  for  the  purpose  of  discounting  notes,  checks  and  bills,  and 
of  issuing  bank  notes  of  that  bank  to  be  put  in  circulation  as  mo- 
ney in  this  state;  that  De  Oroot,  the  defendant,  being  the  presi- 
dent of  that  bank,  made  the  agreement  declared  on  in  .this  case, 
with  the  plaintiff,  who  was  a  broker  in  New- York,  to  receive  or 
purchase  the  bills  of  the  bank,  and  that  such  bills  should  be  re- 
deemed from  the  plaintiff,  semi- weekly,  at  the  trifling  discount  of 
one-eighth  of  one  per  cent ;  and  that  such  agreement  was  enter- 
ed into  for  the  benefit  of  such  foreign  corporation,  the  better  to 
enable  it  to  carry  on  its  said  operations  and  business  of  discount- 
ing)  and  of  issuing  bank  notes  at  its  office  in  New-York,  contrary 
to  the  statute.  These  pleas  contain  also  another  averment,  which 
I  cons)4er,  however,  as  not  very  material  in  the  decision  of  this 
case,  that  in  pursuance  of  the  agreement  the  bills  and  notes  of 
^his  foreign  corporation,  which  were  subsequently  received  by  the 
pfaintiff,  were  sent  by  him  from  time  to  time  to  such  office  in 
Wall-street,  and  were  there  discounted  by  the  corporation,  con- 
trary to  the  provisions  of  the  statute,  whereby  the  corporation 
was  the  better  enabled  to  carry  on  its  illegal  operations  and  busi- 
ness of  discounting  and, issuing  bills. and  notes  at  such  office.  It 
win  be  recollected  that  the  question  here  is  not  whether  the  bills 
for  which  t^s  suit  is  brought  were  received  under  such  circum- 
stances that  the  bank  itself  would  not  be  liable  for  their  redemp* 
tion,  so  as  to  render  it  material  to  ascertain  whether  these  parti- 
cular bills  had  been  illegally  issued  at  the  Wall-street  office  in 
'  New- York,  or  at  the  mother  bank  at  Hackensack ;  but  the  plain- 
tiff is  seeking  to  recover  of  a  third  person,  who  is  not  liable  for 
the  payment  of  the  bills  issued  at  either  place,  except  so  far  as  he 
is  bound  by  this  special  agreement,  which,  as  appears  by  the 
pleas,  was  entered  into  for  the  purpose  of  better  enabling  the 
corporation  to  carry  on  the  illegal  business  of  discounting  notes^ 
and  issuing  bills  at  the  office  in  Wall-street,  in  violation  of  our 
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laws.  ^8  the  aid  to  be  giveD  to  the  illegal  business  carried  on 
in  Wall-street,  was  unquestionably  b j  giving  a  certain  degree  of 
credit  and  currency  to  the  bills  of  the  institution  which  were  to 
be  issued  at  that  office,  this  could  be  done  as  effectually  by  re- 
deeming the  bills  of  the  bank  generally,  as  by  redeeming  those 
only  which  had  been  illegally  issued.  If  the  special  agreement, 
therefore,  would  be  void  as  to  any  bills  issued  at  the  office  in 
Wall-stieet,  it  was*  equally  so  as  to  bills  issued  at  the  mother 
bank,  and  received  under  the  same  agreement ;  which  in  its  tenns 
'extended  to  all  bills  of  the  bank,  wherever  issued. 

These  pleas  then  present  the  question,  whether  a  plaintiff 
who  agrees  to  do  something  for  the  purpose  of  aiding  another 
to  do  an  illegal  act,  or  in  the  language  of  these  pleas,  for  the 
purpose  of  the  better  enabling  him  to  do  that  act,  can  sustain 
an  action  on  that  agreement  to  recover  the  compensation  which 
the  other  party  has  agreed  to  make  as  an  equivalent  therefor. 
If  the  plaintiff  is  right  in  supposing  the  defendant  m^^t  to  con-^ 
tract  for  himself  absolutely,  and  not  as  the  meie  agent  of  the 
bank,  the  personal  responsibility  of  the  defendant  is  a  part  of 
the  equivalent  which  the  plaintiff  was  to  receive  for  the  aid  fair- 
nished  the  bank  in  its  illegal  operations  in  Wall-Street,  by  thus 
giving  currency  to  its  bills.  The  court  below  say  it  is  not  shown 
how  the  redeeming  of  the  bills  under  this  agreement  could  aid 
the  illegal  operations  at  the  office  in  Wall-street ;  but  as  the 
plaintiff,  by  his  demurrer,  has  deprived  the  defendant  of  the 
power  of  showing  how  it  could  aid  those  operations,  this  allega- 
tion in  the  plea  must  be  taken  as  true,  unless  the  court  see  that 
it  is  impossible  that  it  could  have  had  that  effefl  *,  and  then  I 
admit  the  allegation  must  be  rejected  as  idle  and  false.  I  think, 
however,  any  one  who  is  much  acquainted  with  the  operations 
of  Wall-street  will  readily  comprehend  how  the  redemption  of 
bills  there,  at  a  trifling  discount,  will  aid  those  who  are  putting 
such  bills  in  circulation  as  money,  at  an  office  in  the  city,  in 
lendin&r  them  the  more  readily  to  those  who  wish  to  borrow  in 
the  ordinary  course  of  banking  business.  I  believe  most  banks 
have  found,  that  a  much  better  circulation  is  given  to  thei^  bills 
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if  they  are  kept  but  a  little  below  par  in  the  city  of  New-York^ 
than  if  they  suffer  them  to  be  at  a  larger  discotuit  there.  The 
employment  of  brokers,  therefore,  to  buy  up  the  bills  at  a  tri- 
fling discount,  will  the  better  enable  the  bank  to  lend  its  bills 
and  keep  them  in  circalation,  whether  they  are  lent  at  the  mother 
bank  or  at  an  unauthorized  discount  office  in  Wall-street.  The 
presenting  of  the  bills  for  payment  at  the  office  in  Wall- 
street  at  stated  period^  would  also  materially  aid  the  bank  in 
keeping  up  the  operations  of  that  office,  as  it  would  sare  the 
oecessity  of  keeping  any  very  large  amount  of  funds  at  the 
motlier  bank,  and  would  enable  the"^  agent  at  the  office  in  Wall- 
itreet,  in  a  case  of  -emergency,  to  raise  the  wind  upon  the  dis- 
counted paper  in -his  possession^  on  a  very  short  notice,  if  an 
unexpected  amount  of  the  lulls  of  the  institution  was  sent  in  for 
redemption.  I  do  not  think,  therefore,  we  are  justified  in  saying 
that  this  averment  in  these  pleas  is  one  which  it  was  imposrible 
ahoufd  be  trUe ;  and  if  it  was  not,  the  defendant  should  not  have 
been  deprived  of  the  power  of  proving  it,  by  the  allowance 
of  the  demurrers  to  the  three  first  special  pleas. 

There  are  undoubtedly  many  coniSicting  decisions  upon  the 
question  how  far  the  vendor  of  an  article  is  chargeable  with  a 
partfcipation  in  the  illegal  purpose  for  wlucb  it  is  intended  to 
be  used,  from  a  mer^  knowledge  of  the  fact  that  the  purchaser 
intends  so  to  use  it. '  QQbe  case  of  the  druggist  who  sokl  drugs 
to  a  breweTf  knowing  tbat  he  intended  to  use  them  in  his  brew- 
ing, contrary  to  staiutei  ii^a  very  strong  case  in  favor  of  extend- 
ing the  principle  to  a  collateral  contract,  which  had  no  neces- 
sary connection  with  the  violation  of  the  law.  That  case  shows^ 
too,  that  where  the  agreement  is  made  for  the  purpose  of  aiding 
in  «  violation  of  tlie  law,  it  is  not  necessary  to  aver  and  prove 
that  the  offence*  was  in  fact  consummated  by  an  actual  violation 
subsequent  to  the  agreement ;  which  agreement  is  void  from  the 
beginning.,  Langdon  v.  Hughes^  1  Maule  tf  Sel.  693.  If  a 
trader  i^ees  to  fornish  a  robber  with  arms  and  ammunition,  for 
the  purpose  of  carrying  on  his  busmess  of  a  highwayman,  it  can- 
not be  a  valid  answer'  to  the  illegality  of  the  contract,  that  the 
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arm^  and  ammuuitian  sold  to  bim  for  that  purpose,  were  not  in 
fact  used  in  the  prosecution  of  the  ill^al  object  originally 
intended  at  the  time  of  the  purchase.  The  illegality  of  the  con- 
tract consists  IB  the  intention  to  aid  In  a  violation  of  the  Iaw,'orof 
n  principle  of  public  policy,  or  to  commit  a  breach  of  good  morals^ 
and  not  ia  the  actual  coosumsKition  of  the  offence.  Ibose  cases  in 
which  an  independent  contract  has  been  held  void  from  a  mere 
knowledge  of  the  fact  of  the  illegal  end  ia  view,  proceed  upon 
the  ground  that  the  party  having  such  knowledge  intended  to  aid 
the  illegal  object  at  the  time  he  made  the  contract ;  and  whererer^ 
therefore,  that  intention  is  shown,  no  doubt  can  exist  as  to  the 
propriety  of  applying  the  rule  that  no  action  or  elaia^  can  be 
sustained,  ui  a  court  of  justice,  founded  upon  such  contracL 
Here  it  is  distinctly  averred,  and  the  fact  is  admitted  by  the 
demurrer,  that  the  object  of  the  agreement  between  De  Groot 
and  Van  Duzer  was  the  better  to  eoable  the  bank  to  carry  on 
its  illegal  business  at  its  office  in  Wall-^reet ;  and  if  so,,  an 
action  cannot  be  sustained  by  ^her  party  on  that  contract,  unless 
this  court  is  disposed  to  depart  from  a  most  salutary  rule  of  la#. 
Neither  do  I  think  this  case  comes  witfilii  that  class  of  cases  in 
which  the  contract,  whereon  the  j^aintiff  sought  to  recover^  «had 
no  immediate  connection  with  the  illq^aLiael ;  for,  as  I  have 
before  observed,  a  part  at  least  of  the  consideration  for  the 
defendant's  promise  was  the  aid  Xhfi  plaintiff  wa8**to  furnish  the 
corporation  in  its  illegal  operations^  by  giving  currency  to  its 
bills  in  the  city  of  New- York ;  by  which,  in  the  Ismgu^e  of  the 
pleas,  it  was  the  better  enabled  to  carry  on  that  business. 

Whether  it  was  wise  pr  unwise  in  the  legislature  to  endeavor 
to  secure  to  the  citizens  of  this  state  a  safe  paper  currency  of 
known  value,  by  prohibiting  the  issuing  of  any  bi]|ji  or  of  carrying 
on  any  banking  operations  here  except  such  <as  are  authorized 
by  our  own  laws,  is  a  question  with  which^  as  a  court,  we 
have  nothing  to  do.  But  it  is  the  duty  of  courts  id  endeavor 
to  carry  into  effect  the  declared  will  of  the  legislature,  by  adhering 
to  those  salutary  principles  whidi  the  wisd#m  of  ages  has  found 
necessary  and  proper  to  compel  a  due  observance  of  the  laws ; 
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and  by  which  principles  it  is  made  the  interest  as  well  as  the 
duty  of  erery  individual  to  abstain  from  any  attempt  to  defeat 
the  operation  of  the  laws,  either  directly  or  indirectly.  For  these 
reasons,  I  think  the  three  first  spedal  pleas  in  this  csaSe  were 
well  pleaded,  and  that  the  demurrer  should  have  been  overruled; 
or  in  other  worcfs,  that  judgment  should  have  been  given  thereon 
for  the  defendant. 

There  is  a  defect  in  the  second  class  of  pleas,  in  not  averring 
that  the  agreement  to  redeem  the  bills  of  the  bank  which  should 
be  taken  by  the  plaintiff  from  time  to  time,  included  bills  of  a 
denominatum  less  than  five  dollars^  as  well  as  the  larger  bills. 
As  it  stands,  it  does  not  appear  that  at  the  time  of  making  the 
agreement  the  bank  had  ever  issued  any  bills  under  five  dollars. 
For  aught  that  appears  in  those  pleas,  the  small  bills  which  were 
contained  in  the  package  had  been  issued  subsequently  to  the 
agreement,  a»d  were  placed  in  the  package  contrary  to  the 
intention  of  the  parties  at  the  time  of  the  agreement.  If  so,  that 
^  would  of  itself  only  defeat  the  recovery  pro  tanto.  But  if  it  was 
a  part  of  the  original  agreement  to  redeem  bills  of  a  denomination 
less  than  five  dollars,  as  well  as  the  larger  ones,  then  the  whole 
agreement  was  void  for  that  reason.  I  think  the  demurrers  to 
the  four  last  pleas  were  well  taken. 

I  am  inclined  to  ttiink  the  charge  of  the  judge  upon  the  trial 
was  erroneous,  in  taking  from  the  jury  the  question  whether  the 
defendant  was  authorizeii  by  the  bank  to  make  the  arrangement 
.  with  the  plaintiff,  in  the  character  of  president  of  the  bank  ;  and 
if  so  the  judge  necessarily  took  from  the  jury  the  question 
whether  the  contract  was  in  fact  made  by  the  defendant  in  his 
individual  capacity,  or  only  in  the  character  of  the  president  of 
the  bank ;  for  if  he  was  not  authorized  to  contract  as  agent, 
it  was  his  individual  contract,  although  in  terms  made  as  agent. 
I  think  there  was  sufficient  evidence  to  have  authorized'  the  jury 
to  find  that  he  was  empowered  by  the  directors  ori^nally  to 
make  these  arrangements  to  redeem  the  bills  of  the  bank  in  New- 
York,  or  that  they  had  subsequently  sanctioned  the  same. 

Again ;  the  legislature  having  in  express  teitns  prohibited  the 
officers  of  our  own  baaks  ftom  buying  up,  at  a  discount,  the  bill» 
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of  their  own  institutioDs^  I  am  inclined  to  think  public  policy 
requires  that  th6  same  principle  should  be  extended  to  foreign 
banking  companies ;  and  that  no  action  should  be  permitted  to 
be  sustained  upon  an  agreement  which  is  directly  repugnant  to 
the  settled  policy  of  the  state.  For  these  several  reasons,  but 
particularly  for  the  first,  I  feel  myself  bound  to  ro.te  for  a  rever- 
sal of  the  judgment  of  the  court  below.  - 

By  Senator  Edwards.  The  demuirers  to  the  several  special 
pleas  are  general  and  not  special,  and  consequently  every  mate* 
rial  fact  averred  in  them^  is  admitted.  If,  therefore,  the  facts 
set  forth  in  any  of  the  pleas  demurred  to  are  sufficient  to  bar  the 
plaintiff's  recovery,  the  demurrer  should  have  been  overruled, 
and  the  judgment  of  the  supreme  court,  as  to  the  pleadings  of 
the  parties,  should  be  reversed. 

The  special  pleas  in  this  cause,  for  the  sake  of  brevity,  have 
been  arranged  by  the  supreme  court  in  giving  their  opinion,  and 
by  the  counsel  on  the  argument,  into  two  classes,  and  each  plea 
of  the  first  class  has  been  viewed  as  substantially  alike,  and 
involving  the  same  principles,  and  also  each  plea  of  the  second 
class,  and  the  decision  of  one  in  each  class,  a  decision  of  the 
whole  ;  and  I  propose  to  consider  them  in  the  same  order. 

It  is  alleged  in  the  first  class  of  pleas,  that  the  agreement  on 
which  the  plaintiff  in  this  action  seeks  to  recover,  was  made  in 
violation  of  the  following  statute,  viz  :  "No  person, association 
of  persons  or  body  corporate,  except  such  bodies  corporate  as 
are  expressly  authorized  by  law,  shall  ke^  any  office  for  the 
purpose  of  receiving  deposites,  or  discounting  notes  or  bills,  or 
issuing  any  evidences  of  debt  to  be  loaned  or  put  in  circulation 
as  money  ;  nor  shall  they  issue  any  bill,  or  promissory  notes,  or 
other  evidences  of  debt  as  private  bankers,  for  the  purpose  of  ^ 
loaning  them  or  putting  them  in  circulation  as  money,  unless 
thereto  specially  authorized  by  law."  I  R.  S.  708,  §  6.  The 
first  plea  of  the  first  class  sets  forth,  that  the  company  kept  ak 
office  in  Wall-street,  in  the  city  of  New-York,  io  which  John  E. 
Solomons  acted  for  them  and  on  their  behalf  as  their  agent,  for 
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the  purpose  of  discounting  notes,  checks,  bills,  and  issuing  pro^ 
missory  notes,  commonly  called  bank  notes  of  the  Washington 
Banking  Company,  and  other  promissory  notes  and  eridences  of 
debt  to  be  put  in  circulation  as  money,  &c.  This  part  of  th« 
plea  sets  out  a  case  substantially  within  the  proviaons  of  the 
act,  and  the  keepbg  of  sach  an  office  in  my  riew  is  yirtually  a 
yiolation  of  the  statute  y  bat  so  far  as  this  part  of  the  plea  is 
concerned,  it  does  not  allege  that  the  keeping  of  this  office  was 
a  part  of  the  agreem^t  under  which  the  defendant  was  to  receive 
the  bills  of  the  plaintiff.  Is  this  defect  cured  by  the  subsequent 
averments  of  the  plea  1  If  the  averments  show  an  agreement 
which  was  entered  into  for  the  purpose  of  aiding  and  assisting 
the  company  in  the  prosecution  of  the  unlawful  design  for  which 
the  office  was  kept,  the  defect  is  remedied ;  for  an  agreement 
designed  to  aid  and  assist  to  carry  into  effect  an  unlawful 
act  is  to  invalid  as  that  which  is  made  to  ^ect  the  very 
object,  and  therefore  cannot  be  enforced  by  law ;  for  the 
rule  '^  ex  turpi  contractu  non  oritur  actuP^  is  well  settled* 
Langton  v.  BugheSy  1  Maule  tf  Sdw.  693.  Briggs  v. 
Lawrence^  2  T.  R,  464.  Pennington  v.  Toumsend^  7  TTen- 
lie//,  281.  2%e  Bank  of  the  United  States  v.  Owen,  2  PeterSy 
627.  ThalMmer  v.  Brinkerhoof^  20  Johm.  A.  397.  The 
question  then  is,  does  the  plea  substantially  aver  that  the  plain* 
tiff  entered  into  an  agreement  for  the  purpose  of  aiding  in  the 
unlawful  buaness  for  which  the  office  was  kept  1  It  avers  that 
it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  so 
being  president  as  aforesaid,  on  behalf  and  for  the  benefit  of  the 
company^  that  the  defendant  being  such  president,  should  and 
would,  at  the  said  office  in  Wall-street,  receive  from  and  discount 
for  the  said  plaintiff  all  such  notes  of  the  Washington  Banking 
Company,  as  the  plaintiff,  as  such  broker  as  aforesaid,  shall  from 
time  to  time  receive  at  his  office,  dtc.  It  is  averred,  therefore, 
that  the  defendant,  being  president,  acting  on  behalf  and  for  the 
benefit  of  the  company,  was  to  receive  from  and  discount  all  the 
bank  notes  of  the  Washington  Banking  Company,  which  the 
plaintiff,  as  such  btoker  as  aforesaid,  should  from  time  to  time 
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reeeiTe  at  his  offiee  in  the  city  of  New-York^  &c«  As  what  bro* 
ker  t  as  oae  actinic  tot  tht  company  and  on  their  behalf  as  their 
agent.  At  what  office  1  at  the  office  kept  for  the  purpose.  For 
what  purpose  did  he  as  their  broker  and  agent  procure  and  receire 
such  bills?  For  the  purpose  of  enabling  such  company  to  dis- 
count notes,  checks,  bills,  and  issuing  promissory  notes,  com- 
monly  called  bank  notes  of  the  Washington  Banking  Company, 
and  oUier  promissory  notes  and  cTidences  of  debt  to  be  put  in 
circulation  as  money.  The  plea  then  goes  on  to  allege  that  the 
agreement  was  made  for  the  hen^  of  the  said  Washington 
Banking  Company,  the  better  to  enable  them  to  carry  on  their 
operations  and  business  of  discounting  and  issuing  bank  notes  as 
aforesaid,  at  their  said  office  in  Wall-street.  The  inference  there** 
fore  is  irresistible,  that  the  plea  alleges  that  the  agreement  was 
made  for  the  benefit  of  the  company,  the  better  to  enable  them 
to  do  an  illegal  act,  and  if  so  made,  the  court  could  not  properly 
aid  the  plaintiff  in  seeking  his  remedy  for  a  violation  of  it ;  if  it 
was  not  so  made,  then  the  agreement  was  valid.  But  the  plain* 
tiff,  by  his  general  demurrer,  admits  it  was  made,  the  better  to 
enable  the  company  to  do  an  unlawful  act,  as  I  conceive  it.  The 
test  of  the  validity  of  the  agreement  must  rest  upon  the  fact, 
whether  it  was  to  effect  such  an  ob)ect  or  not ;  this,  in  my  view, 
was  a  proper  subject  for  the  jury,  and  the  plaintiff,  instead  of 
dcfmurring  and  thereby  admitting  it,  should  have  taken  issue  upon 
it.  I  am  therefore  for  overruling  the  demifrrer  to  this  class  of 
pleas. 

As  to  the  second  class  :  I  am  of  opinion  that  these  pleas  are 
radically  defective.  They  contain  no  averment  that  the  agree^ 
ment  was  that  the  defendant  should  receive  bills  under  the  deno- 
mination of  five  dollars.  The  averment  is,  that  a  large  portion 
of  the  notes  were  under  the  denomination  of  five  dollars ;  but 
there  is  no  averment  that  such  bills  were  included  in  the  agree- 
ment as  forming  a  part  of  it,  or  that  the  defendant  was  by  the 
terms  of  the  agreement  under  any  obligation  to  take  them.  The 
agreanent  as  there  set  out  is,  that  the  defendant  was  to  receive 
and  discount  all  such  notes  of  the  Washington  Banking  Com- 
pany as  diQuld  be  procured  by  the  plaintiff,  whialijnust  be  taken> 
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to  mean  such  notes  as  he  might  legally  procure  in  the  course  of 
business  under  the  then  existing  laws  of  the  state,  and  not  such 
as  the  law  prohibited  the  circulation  of.  The  contract  should 
not  by  implication  receive  an  illegal  construction.  •  When  a 
contract  is  capable  of  receiving  two  constructionS|  the  one  legal 
and  the  other  illegal,  it  should  receive  that  construction  which 
would  hold  it  legal.  I  am  of  the  opinion,  therefore,  the  demur- 
rers as  to  this  class  of  pleas  were  well  taketi,  and  should  be  sus- 
tained. 

The  only  remaining  question  appears  to  be,  whether  the  mo- 
tion for  a  new  trial  for  the  misdirection  of  the  judge  should  have 
been  denied.    The  judge  charged  the  jury  that  the  defendant 
showed  no  authority  whatever  to  make  the  contract  on  the  part 
of  the  b«nk  ;  that  as  president  merely,  he  had  no  such  right, 
and  it  did  not  appear  that  there  was  any  resolution  of  the  bank, 
or  any  act  of  the  directors,  to  authorize  it ;  that  the  defendant 
having  thus  contracted  in  terms,  which  purported  to  bind  him 
personally ;  and  showing  no  authority  from  the  bank  (whose 
agent  he  now  claimed  to  be)  to  bind  it,  he  must  be  considered 
as  contracting  with  ihe  plaintiff  in  his  own  behalf,  &c.     The 
judg^  seemed  to  labor  under  the  impression  that  the  defendant 
must  have  shown  a  resolution  of  the  board,  or  some  act  of  the 
directors,  to  give  him  aiuthority  to  make  the  contract  in  question, 
and  that  in  the  absence  of  such  proof,  he  must  be  considered  as 
contracting  in  his  own  behalf.     This,  I  apprehend,  was  a  mis- 
conception on  the  part  of  the  judge,  and  under  the  circumstan- 
ces of  the  case,  was  well  calculated  to  mislead  the  jury.     It  was 
not  necessary  that  a  special  authority  should  have  been  shewn 
from  the  company.     Corporations,  like  individuals,  are  respon- 
sible in  the  manner  in  which  they  permit  their  agents  to  hold 
themselves  out  to  the  public.     Buckley  v.  7%e  Derby  Fishing 
Company^  2  Conn.  JR.  252.    Jlngel  on  Corp.  168.     If  circum- 
stances were  shewn,  sufficient  to  raise  a  reasonable  presumption 
that  he  was  contracting  as  the  president  of  the  bank,  and  in  that 
behalf  as  its  official  agent,  it  was  a  proper  question  for  the  jury. 
It  was  proved  by  Solomansj  that  Van  Duzer  knew  he  was  the 
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agent  of  the  bank,  and  that  he  knew  the  president.  That  Van 
Duzer  wished  to  know  if  he  was  willing  to  allow  him  one  per 
cent  to  g^ve  the  bills  a  circulation,  and  being  answered  in  the 
negative,  he  requested  him  to  speak  to  the  president  of  the  bank, 
and  see  if  he  would  not  allow  it.  That  Van  Duzer's  money 
came  to  the  office  addressed  to  Oeorge  W.  Yule,  cashier  of  the 
Washington  Banking  Company,  Hackensack,  New-Jersey ;  and 
he  produced  more  than  twenty  enrelopes  that  came  to  him  from 
Van  Duzer,  with  bills  enclosed,  which  went  to  his  account  with 
the  bank.  Homan  also  concurs  with  Solomons  as  to  the  manner 
in  which  the  packages  were  addressed.  That  they  were  ad- 
dressed to  the  cashier  of  the  bank  as  well  after  as  before  they 
were  redeemed  at  Solomons.  All  the  difference  as  to  the  manner 
of  redemption,  after  the  agreement  was  made  with  De  Oroot, 
seems  to  be,  that  they  were  redeemed  at  Solomon's  office,  who 
was  the  agent  of  the  bank,  and  before  the  agreement  Van  Duzer 
either  sent  or  carried  them  to  the  bank.  Both  of  these  witnesses 
testify  to  a  variety  of  circumstances  sufficient  to  raise  a  rational 
presumption  that  De  Groot  was  transacting  the  business  as  the 
agent  of  the  bank,  and  with  their  knowledge  and  approbation, 
and  should  therefore  have  been  submitted  to  the  jury,  in  such 
manner  as  to  leave  the  jury  freely  to  exercise  their  own  judg- 
ment upon  them.  Not  that  the  court  may  not  give  its  opinion 
as  to  matters  of  fact ;  it  has  an  undoubted  right  to  do  so,  for  the 
consideration  of  the  jury,  but  as  the  jurors  are  the  triors  of  the 
facts,  such  an  expression  of  opinion  by  the  court  should  be  so 
guarded  as  to  leave  the  jury  free  in  the  exercise  of  their  own 
judgments.  TVacy  v.  Swartout^  10  Peters^  JR.  96.  This  in  my 
judgment,  was  not  done  in  the  case  under  consideration,  but  the 
court  assumed  the  right  of  drawing  inferences  from  the  facts, 
and  instructing  the  jury  as  to  those  facts.  The  jurors  being  the 
legally  constituted  judges  of  the  facts  proved,  no  instructions  of 
the  cOvLit  should  infringe  upon  their  high  prerogative. 

The  next  objection  urged  for  our  consideration  is,  that  the 
exception  to  the  judge's  charge  was  too  general.  This  objection, 
however,  in  my  judgment,  is  untenable.     The  exception  appears 
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to  be  soficiently  explicit)  for  the  attention  of  the  judge  wa9  par- 
ticularly called  to  the  main  and  essential  point  The  defendant's 
counsel  alleged  that  it  was  a  contract  with  the  defendant  as  pre- 
'^dent  of  the  bank,  and  in  behalf  of  the  bank  as  its  agent ;  and 
the  judge  then  in  substance  charged  the  jury  that  the  defendant 
must  shew  his  authority,  by  saying  that  it  did  not  appear  that 
there  was  any  resolution  of  the  bank,  or  any  act  of  the  directors^ 
to  authorize  it;  that  the  defendant  having  thus  contracted  in 
terms,  which  purported  to  bind  him  personalty,  and  having  no 
Authority  from  the  bank  to  bind  it,  he  must  be  considered  ai$  con- 
tracting with  the  plaintifif  in  his  own  behalf ;  leaving  the  jury 
plainly  to  infer  that  it  was  necessary  there  should  be  a  resolution 
of  the  bank,  or  some  act  of  the  directors,  to  authorize  him  to 
make  the  contract  as  agent,  so  as  to  bind  the  bank ;  whereas 
nether  was  necessary.  If,  as  president,  he  assumed  to  act  as 
Agent,  and  these  acts  were  brought  home  to  the  knowledge  of  the 
directors  in  the  transactions  of  the  business  of  the  bank,  and  they* 
permitted  him  to  hold  himself  out  to  the  public  as  their  acting 
egent^  in  the  management  of  their  affairs,  the  bank,  as  it  respects 
third  persons,  must  be  held  responsible.  It  is  unnecessary  to  shew 
e  direct  authority  in  such  cases.  That  he  was  the  president  of 
the  bank,  acting  as  the  general  agent  of  the  corporation,  nego- 
tiating as  to  their  paper,  and  did  not  assume  or  undertake  to 
contract  in  his  individual  capacity,  together  with  the  other  facts 
and  circumstances,  proved,  was  'enough  to  entitle  the  defendant 
to  the  full  benefit  of  the  verdict  of  the  jury,  to  find  whether 
such  contract  should  be  coiMsidered  «s  a  private  transaction  or  not. 
I  aaoa  of  the  opinion  a  new  trial  should  have  been  granted,  and  I 
am  for  reversing  the  judgment  on  both  grounds,  with  leave  to 
the  plaintiff  to  withdraw  his  demurrer  to  the  first  class  of  pleas, 
and  amend  on  payment  of  costs  ;  but  am  for  sustaining  the  de- 
murrer to  the  second  class  of  pleas  with  costs. 

By  Senator  Yerplanck.  The  main  question  in  this  case  is, 
as  to  the  correct  interpretation  and  right  application  of  the  legal 
principle  expressed  in  the  oM  law  maxim,  ez  turpi  contractu  non 
vriiurnctio;  that  a  contraiA  resting  on  an  illegal  or  immoral 
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consideratioD)  is  roid.  The  principle  itself  is  undoubted,  and  is 
acknowledged  in  one  form  or  other,  throughout  the  jurisprudenoe 
of  the  whole  civilized  world.  Yet  there  is  a  degree  of  uncer- 
tainty as  to  its  extent  and  application,  and  that  in  relation  to 
cases  of  yery  frequent  occurrence  in  the  ordinary  business  of  life. 
On  some  points  there  is  an  apparent  contrariety  in  \he  decided 
cases ;  and  a  great  deal  of  doubt,  and  even  contradiction  in  the 
elementary  books,  as  well  as  in  the  reasoning  of  learned  judges, 
I  have  myself,  in  making  up  my  decision  on  this  case,  hesitated 
a  good  deal ;  not  indeed  as  to  the  equity  of  the  case,  but  as  to 
the  exact  rule  which  should  govern  as  to  all  transactions  of  a  at* 
milar  nature.  I  have  therefore  thought  it  proper,  in  expressing 
my  concurrence  with  the  decision  of  the  supreme  court,  to  state, 
as  briefly  as  I  can,  my  own  views  of  this  doctrine  and  its  limita- 
tions,  as  well  as  its  peculiar  application  to  the  case  under  judg- 
ment. 

.  The  original  grounds  and  reasons  of  this  doctrine  have  been 
clearly  stated  by  Lord  Mansfield,  in  one  of  the  earlier  cases  on 
this  point;  and  whenever  principles  have  been  stated  in  full,1>y 
that  illustrious  magistrate,  and  elucidated  by  his  reasoning,  we 
have  in  our  hands  a  clue  to  guide  us,  C€Bca  regem  vestigia 
filoj  through  any  labyrinth  of  conflicting  authorities  or  incon- 
sistent adju^cations.  ^^  The  objection,"  says  he,  ^  that  a  con- 
tract is  illegal,  or  immoral,  as  between  plaintiflf  and  defendant, 
sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant.  It  is 
not  for  his  sake,  however,  that  this  objection  is  ever  allowed ; 
but  it  is  founded  on  general  principles  of  policy,  which  the 
defendant  has  advantage  of,  contrary'  to  the  real  justice 
between  him  and  the  plaintiff,  if  I  may  so  say.  The  principle 
of  public  policy  is  this — ex  dolo  malo  non  oritur  actio.  No 
court  will  lend  its  aid  to  a  man  who  foumds  his  cause  of  action 
upon  an  illegal  or  immoral  act.  If  from  the  plaintiff's  own 
showing,  or  otherwise,  the  cause  of  action  appears  to  arise  ex 
turpi  causay  or  from  the  transgression  of  the  positive  laws  of 
his  country,  then,  the  courts  say  that  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes — not  for  the  sake  of  the 
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defendant|  but  because  they  will  not  lend  aid  to  such  a  plaintiff. 
So  if  the  parties  change  sid^,  and  the  defendant  brings  his  action 
against  the  plaintiff,  the  latter  would,  have  the  advantage. 
Where  both  are  equally  in  fault,  potior,  tonditio  dtfendaUisy 
^'  The  question  th^n  is,  whether  the  demand  be  upon  the  ground 
of  any  immoral  act  or  conduct,  or  upon  ths  ground  of  his  being 
guilty  of  any  thing  pir^ibited  by  law."  Holman  y.  Joknsor^  Cow- 
per  J  341.  Here,  it  >vi]l  be  seen,  the  doctrine  is  made  to  rest  upon 
the  ground  of  public  policy.  The  contract  is  made  void,  because 
it  is  founded  on  an  immoral  act.  And  in  applying  the  rule  to 
the  person  making  the  demand,  the  inquiry  is  whether  he  has 
been  guilty  of  any  thing  infringing  moral  law,  or  prohibited  by 
positive  legislation. 

In  carrying  out  and  applying  these  rules,  two  questions  arise-* 
both  of  them  springing  out  of  the  broad  words  of  the  legal 
maxim.  First,  it  was  doubted  how  far  a  court  should  go,  in 
enforcing  subsequent  contracts  growing  out  <Af  a  past  illegal  act 
or  agreement,  but  not  immediately  forming  any  essential  part  of 
such  act  or  contract :  as  when  the  new  contract  is  either  between 
the  original  guilty  parties,  or  else  known  to  both  sides  to  be  indi- 
rectly connected  with  an  illegal  transaction.  The  courts  some- 
times manifested  a  disposition  to  set  aside  all  such  contracts,  and 
to  consider  them  tainted  by  the  original  vice  of  the  prior  trans- 
action. But  it  is  now  well  settled  otherwise  in  the  courts  of  this 
country,  and  I  doubt  not  also  in  England,  notwithstanding  some 
varying  cases.  The  English  cases  are  collected  and  reviewed  by 
'Chief  Justice  Marshall,  in  Tolen  v.  ^rmstrong^  11  Wheaioo^  258, 
and  I  need  not  go  over  them.  There  the  supreme  court  afl^med  the 
doctiine  laid  down  by  Judge  Washington,  in  the  circuit  court, 
'^  that  if  the  new  promise  be  unconnected  with  the  illegal  act, 
and  founded  on  a  new  consideration,  it  is  not  tainted,  although 
such  illegal  act  was  known  to  the  paity  to  whom  the  promise 
was  made,  and  he  was  the  original  contriver  of  it."  In  deciding 
that  this  knowledge  of  a  foregone  illegal  contract  did  not  vitiate 
a  second  contract  caused  by  that  transaction,  but  foimded  immer 
diately  on  a  new  consideration.  Chief  Justice  Marshall  is  much 
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influenced  by  the  consideration  of  the  opposdng  public  policy, 
which  was  the  source  of  the  original  doctrine.  ^^To  connect," 
says  he,  ^^  distioct  and  independent  transactions  with  each  other, 
and  infuse  into  one,  perfectly  fair  and  legal  in  itself,  the 
contaminatiiigf  matter  which  infected  another,  would  introduce 
extreme  mischief  iptb  the  -ordinary  affairs  and  transactions  o 
life,  not  compenifeated  by  any  ftccompax^ying  advantage."  1 
Wheat,  261.  In  spite,  then,  of  some  varying  cases  and  dictim 
we  may  consider  the  law  as  to  such  subsequent  contracts  as  being 
well  settled  in  the  manner  in  which  it  has  been  stated  by  Judge 
Story,  Conflict  of  LawSj  207,  that  the  principle  of  invalidating 
contracts,  for  the  illegality  or  immorality  of  the  consideration, 
is  not  to  be  ^^  extended  to  new  transactions,  after  the  illegal 
act,  though  accompanied  with  knowledge  thereof."  ^^Thus, 
after  goods  are  smuggled,  if  a  new  contract  is  made  by  the 
smuggling  importer  for  a  sale  to  the  retailer,  and  by  him  to  a 
tailor,  and  agaiit  by  him  to  a  customer,  all  these  contracts  are- 
good,  though  accompanied  by  the  previous  violation  of  law." 
The  present  case,  though  depending  on  the  same  principle,  doss 
not  fall  within  this  class,  but  belongs  to  the  second  one  of  the 
same  general  nature  to  which  I  have  above  alluded — I  mean 
those  where  the  question  is,  how  far  does  the  plaintiff's  know- 
ledge of  an  illegal,  object,  use  or  intent  of  the  contract  by  the 
other  party,  but  in  which  he  has  no  direct  part,  vitiate  his  right 
of  action  1  As,  for  instance,  where  a  person  agrees  to  sell  goods 
to  another  whom  he  has  good  reason  to  believe  means  to  violate 
the  revenue  laws,  or  otherwise  use  the  goods  illegally.  The 
analogy  between  these  and  the  previous  class  of  cases  is  so  strong 
that  I  could  not  consider  the  latter  alone ;  and  the  reasons  and 
decisions  on  the  one  head,  have  a  direct  and  powerful  bearing 
upon  the  other. 

Guided,  then,  by  this  analogy,  and  looking,  first,  to  the  reason 

of  the  doctrine,  (laying  aside,  for  a  moment,  all  the  positive 

authorities,)  we  cannot,  it  seems  to  me,  but  arrive  at  some  such 

^sonclusions  as  these  :  As  the  refusal  to  give  legal  validity  to  a 

contract  ibvolvipg  an  immoral  consideration,  has  in  view  the  pro- 
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motion  of  the  great  objects  of  public  policy  in  preventing  yiola- 
tions  of  law,  so,  for  the  same  reasonsi  it  ought  nerer  to  be  carried 
to  such  an  extent,  as  (in  Chief  Justice  Marshall's  language,  just 
cited,)  ^^  to  introduce  extensive  mischief  in  the  ordinary  affairs 
and  transactions  of  life,  not  compensated  by  any  accompanying 
advantage."*  Society  is  formed  for  the  common  advantage  of  all 
who  compose  it ;  and  in  the  mixed  and  imperfect  nature  of  man^ 
the  immoral  and  the  profligate^  as  well  as  the  weak  and  ignorant 
transgressors,  have  still  their  rights,  and  must  not  be  shut  out 
from  the  benefits  and  pro^ietion  of  the  laws.  The  law  itself,  if 
wise,  must,  like  the  all- wise  Father  of  all  law  and  all  wisdom, 
shed  its  blessings  ^^  on  the  evil  and  the  good— the  just  and  the 
unjust."  It  would  surely  be  to  carry  this  doctrine  to  a  ^^most 
inconvenient  and  dangerous  ectent,  if  it  were  held  a  crime,"  as 
Lord  Mansfield  said  in  Holnutn  v.  Johnsany  to  sell  goods  in  the 
usual  course  of  trade,  with  the  probable  knowledge  that  some 
of  them  may  minister  to  the  vices  of  a  licentipus  person,  or  be 
so  used  as  to  cause  a  transgression  of  some  law  of  the  revenue, 
or  even  of  some  ordinance  of  local  police.  Virtue  and  vice  are 
'  too  much  mixed  up  in  life  to  allow  of  so  impracticable  a  legal 
morality^  which,  after  all,  would  serve  much  oftener  to  protect 
and  assist  fraud,  than  to  preserve  the  authority  of  tlte  laws.  Thus, 
it  would  seem,  that  public  policy  could  not  go  further  in  this 
direction,  '^rtthout  defeating  its  own  ends,  than  to  refuse  to  enforce 
contracts  which  went  directly  and  immediately  to  the  violation 
of  the  laws  of  the  land  or  of  public .  morals.  It  would  defeat  its 
own  ends,  if  it  made  void  all  contracts  remotely,  mdirectly, 
consequentially  or  contingently  tending  to  any  such  violation — ^just 
as  it  would  do  so,  if  it  invalidated  contracts  growing  subsequently 
and  secondarily  from  an  illegal  transaction,  but  on  a  n^pr  and 
meritorious  consideration — ^which^  as  we  have  seen^  our  courts 
hold  to  be  yalid. 

Again  :  the  application  of  the  doctrine  to  particular  individuals 
is  guided,  as  it  is  well  laid  down  in  Holman  t*  Johnson^  Cowpery 
842,  above  cited,  by  the  participation  in  the  guilt  of  the  transac- 
tion. It  restft  upon  ^^  the  cause  of  action  arising  ex  turpi  causa, 
or  the  party's  transgression  of  his  country's  laws."    He  who'  sells 
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aji  J  thing,  or  bargains  to  do  any'aet,  directly  and  immediately  ^in 
furtherance  of  an  illegal  intent,  and  as  its  essential  and  necessary 
meanS|  it  bdng  knoigm  to  him  that  such  intent  is  the  cause  and 
reason  of  the  bargain,  may  fairly  be  concluded  as  a  participator 
in  the  guilt.  In  case  of  such  an  immediate  knowledge  and  direct 
intent  to  further  an  illegal  object,  by  providing  the  means 
essential  to  its  attainment,  he  who  furnishes  such  means,  as  Lord 
EUenborough  says,  in  LoMgtomr^  Bughes^  1  Maude  tr  Selw.  593, 
^^  may  be  said,  quantum  in  illoy  tp  have  caused  or  procured  the 
the  illegal  act.^'  But  "we  cannot,  without  a  latitude  repugnant 
to  every  principle  of  construction  of  penal  law,  and  even  to  our 
own  moral  sense,  extend  this  notice  of  guilt  to  one  who  knows 
that  in  the  ezcercise  of  a  trade,  useful  and  lawful,  he  supplies 
that  which  can  be  misapplied  to  vicious  ends,  or  used  in  a  man- 
ner forbidden  by  the  policy  of  the  law.  To  give,  therefor!,  this 
character  of  construction,  or  accessory  guilt  to  a  party,  it  would 
seem  necessary  that  the  act  violating  the  law  should  be  in  his 
direct  intention,  and  not  merely  known  to  be  a  possible  or  even 
probable  consequence  of  his  contract. 

From  these  conriderations,  and  arguing  only  upon  general 
principles,  I  would  infer  these  few  rules : 

First,  that  to  invalidate  a  contract,  upon  the  ground  of  a 
plaintiff's  knowledge  that  his  part  of  it  would  aid  an  immoral  or 
illegal  act,  the  means  furnished  by  him  must  be  such  as  are 
directly  necessary  and  essential  to  such  a  purpose,  and  be  supplied 
with  the  express  intent  to  accomplish  that  object. 

The  second  rule,  the  converse  of  the  other,  is,  that  the  bare 
knowledge  that  the  person  pursues  an  illegal  trade,  or  criminal 
<*ourse  of  Kfe,  ought  not  to  vitiate  a  contract  made  with  him  in 
the  ordinary  course  of  business,  and  not  directly  and  immediately 
connected  with  such  criminality,  although  the  e&ct  of  the  con* 
tract  might  be  to  facilitate  auch  an  object. 

The  conclusions  to  which  I  have  thus  been  brought  by  general 
reasoning,  are  confirmed  by  the  best  and  most  numerous  authori* 
ties,  and  will  at  tiie  same  time  explain  and  reconcile  some  of 
them  that  must  at  first  strike  the  reader  as  contradictory,  and 
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have  been  so  represented  in  the  elementary  books.  Thus  ia, 
lAghtfooot  y.  Tenantjl Bos.  jr  Pul.  661 , in Briggs  v.  Lawrencfj 
3,  T.  R.  i6^jWagul  v.  Reedy  6  T.  R.  591,  the  courts  hekt  that 
the  contract  for  the  sale  of  goods  was  yoid|  where  it  entered 
directly  into  it  that  the  same  sheuld  be  smuggled  or  exported 
contrary  to  law,  as  where  they  were  to  be  put  up  in  a  particular 
manner,  fit  only  for  that  purpose,  or  delivered  at  a  particular 
place,  out  of  the  course  of  fair  trade,  so  as  to  leave  no  doubt  of 
the  intention.  Again  :  where  druga  are  sold  by  a  druggist  to  a 
brewer,  for  the  express  and  sole  purpose  of  being  mixed  with 
the  liquor,  in  a  manner  forbidden  by  statute,  in  consideration  of 
the  public  health  though  the  druggist  had  no  further  part  ib 
violating  the  law  than  selling  the  drugs  for  that  known  purpose, 
it  was  held  that  he  sold  them  ^^  in  order  to  enable  the  vendee  to 
use  Aem  for  illegal  purposes,  and  could  not  recover  the  price.'' 
1  Maule  ^  Selw.  693. 

But  on  the  other  hand,  where  articles  of  dress  were  sold,  as  in 
Bimny  v.  Bennet^  1  Campb.  348,  or  where  lodgings  were  let,  as 
in  Cripp  v.  Churchill^  cited  in  1  Bos.  tf  Ptd.  340,  or  washing, 
&c.  done  for  prostitutes,  as  in  Lloyd  v.  Johnson^  id.  341,  it  was 
held  that  the  sale  of  the  articles  of  dress,  the  lease  of  lodgings, 
the  washing,  &c.  were  general  contracts,  and  ''would  not  be 
vitiated  by  knowledge  of  the  probable  use  to  which  the  articles 
might  be  applied ;"  aUter^  when  the  party  expected  to  be  paid 
from  the  profits  of  prostitution.  So,  again,  in  Hodson  v.  Temple^  1 
Taunt.  182,  where  spirits  were  sold  with  the  knowledge  that  the 
buyer  was  engaged  in  the  double  business  of  distilKng  and 
retailing  liquors,  which  two  lines  of  business  were  forbidden, 
(probably  on  account  of  the  policy  of  the  excise  laws,)  under  a 
penalty  to  be  carried  on  by  the  same  person,  the  contract  was 
enforced.  Sir  James  Mansfield,  Ch.  J.  of  the  C.  B.  said,  to 
invalidate  it, ''  would  be  to  carry  the  law  much  fieurther  than  it 
had  yet  been  done.  The  mere  selling  of  goods,  knowing  that 
the  buyer  will  make  an  illegal  use  of  them,  is  not  sufficient  to 
deprive  the  vendor  of  his  just  right  of  payment.  To  effect  that, 
it  is  necessary  that  the  vendor  should  have  a  share  in  the  illegal 
transaction.^    In  that  case,  the  carrying  on  two  trades  together^ 
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either  of  which  was  innocent,  was  the  violation  of  the  law,  and 
"With  this  the  original  seller  of  the  liquor  had  nothing  to  do  $  it 
had  no  bearing  upon,  nor  was  the  inducement  to  his  contract. 

To  apply  these  views  and  rules  to  the  case  now  under  judg- 
ment :  By  a  law  of  this  state,  it  is  ill^al  for  a  foreign  corpora- 
tion to  discount  paper  and  issue  notes,  or  keep  an  office  therefor, 
within  this  state.  But  the  business  of  redeeming  and  purchasing 
the  paper  of  foreign  banSs  coming  here  in  the  course  of  trade,  is 
one  of  great  commercial  convenience,  not  prohibited  to  any 
private  citizen,  and  expressly  allowed  by  statute  to  some  of  our 
chartered  companies.  Van  Duzer,  the  plaintiff  in  the  court 
below,  is  a  broker,  engaged  in  that  trade,  and  had,  before  the 
contract,  bought  or  redeemed  notes  issued  by  the  Washington 
Banking  Company,  chartered  in  New-Jersey,  and  carrying  on 
business  there.  The  defendant  below,  De  Oroot,  who  is  presi- 
dent of  that  bank,  agrees  with  him  to  redeem  and  pay  for  in 
New-York,  all  such  notes  of  that  bank  as  Van  Doaer  should 
redeem  at  certain  rates  ;  on  which  consideration  he  undertakes 
to  redeem  them.  De  Oroot  now  pleads  that  the  agreement  was 
for  the  benefit  of  the  Washington  Banking  Company,  ^^  the  better 
to  enable  them  to  issue  their  paper,  and  discount  notes  in  the 
city  of  New-York,"  where  they  ill^ally  kept  an  office,  and 
actually  did  so  issue  notes,  of  all  which  Van  Duzer  had  notice. 
It  is  not  averred  that  Van  Duzer  made  himself  a  party  to  the 
illegal  transaction  by  drawing  his  profits  or  compensation  from 
it,  or  their  being  contingent  upon  it ;  nor  that  he  furnished  any 
direct  and  immediate  means  of  such  illegal  banking ;  as  for  instance, 
by  deviating  from  the  ordinary  course  of  his  busbess,  to  give 
special  currency  to  the  notes  illegally  issued ;  or  that  the  illegal 
business  depended  directly  upon  the  notes  so  issued  being 
redeemed  in  the  city  of  New- York.  On  the  contrary,  the  plea 
admits  that  the  defendant  agreed  to  receive  from  Van  Duzer  all 
the  notes  of  the  company  which  he  might  redeem,  however 
issued ;  that  is,  whether  in  New-Jersey,  where  they  might  be 
legally  issued,  or  in  this  state.  The  agreement  then,  in  my 
judgment,  is  legal,  and  cannot  be  vitiated  by  the  general  know- 
ledge that  it  would,  consequentially,  ^^  the  better  enable  a  third 
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party  to  carry  on  "  a  business  forbidden  by  law,  in  which  the 
plaintiff  below  had  no  direct  concern.  His  intention  was,  to 
give  general  currency  to  the  paper  of  the  bank,  but  not  specially 
to  aid  the  infraction  of  our  laws  in  relation  to  those  of  them 
issued  here.  The  case  coincides,  therefore,  in  principle,  with 
Hohnan  t.  Jo/mscn^  with  SMson  t.  Templt^  and  Ltaydj  t« 
Johnucn^  aboTe  cited  ;  but  it  is  still  stronger  than  they  are,  as 
the  contract  is  not  with  the  very  party  actually  engaged  in  the 
illegal  transaction,  and  is  for  a  new  and  distinct  consideration^ 
and  so  far  gorerned  by  the  analogy,  at  least,  of  the  rule  in  Tisle/k 
Y.  Armstrong^  11  Wheat.  266,  above  cited,  ^Ubat  a  promise, 
unconnected  with  the  illegal  act,  and  founded  on  a  new  considera«- 
tion,  is  not  vitiated  by  the  knowledge  of  such  illegality •''  These 
pleas  were,  therefore,  in  my  judgment,  properly  overruled  by  the 
superior  court. 

I  agree,  moreover,  with  the  two  courts  below,  as  to  the  efiect 
of  the  foreign  bills  under  five  dollars j  illegal  by  our  restraining 
act,  which  were  left  for  redemption  by  Van  Duzer  with  the 
others.  This  fact  forms  no  bar  to  his  action,  but  goes  simply 
to  the  amount  of  the  recovery  at  the  trial,  reducing  it  by  the 
value  of  these  notes.  Judge  Branson  has  put  this  chiefly  on  the 
ground  that  it  is  not  alleged  that  the  agreement  extended  to  these 
small  bills,  but  merely  that  a  part  of  the  bills,  for  which  pay* 
ment  was  demanded,  were  of  that  denomination .  This  is  correct, 
and  we  have  no  right  to  presume  an  illegal  agreement,  or  to 
make  it  out  by  mere  inference.  But  I  rest  my  own  opinion  on  a 
broader  ground,  because  even  if  the  illegal  redemption  of  these 
small  bills  did  enter  into  the  contemplation  of  the  parties,  as  a 
part  of  the  contract,  and  had  been  so  alleged  and  admitted,  the 
l^al  result  would  not  have  been  varied.  The  agreement  is  void, 
so  far  by  the  operation  of  our  restraining  act,  and  the  amount  of 
the  recovery  so  far  diminished  ;  but  the  rest  of  the  agreement 
would  stand.  '^  When  the  transaction  is  of  such  a  nature  that 
the  good  part  of  the  consideration  can  be  separated  from  what 
is  bad,  the  courts  will  make  the  distinction  ;  for  the  commcMi  law 
doth  decide  according  to  common  reason  ;  and  having  made  that 
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Toid  which  is  i^;;siBst  law,  lets  the  rest  stand.''  2  KmPs  Comm* 
467,  and  oasei  there  died.  I  have  read  the  cases  referred  to  by 
Chancellor  Kent,  and  rest  my  opinion  upon  the  reasons  assigned 
in  them  by  Chief  Jostioes  Eenyon  and  Ellenborongh,  not  less  than 
on  the  authority  of  the  decisions  themselves.  The  only  ez<$ep- 
tion  to  the  rule  is,  where  the  good  and  the  void  consideration  are 
80  mixed,  and  the  contract  so  entire,  that  there  can  be  no  appor- 
tionment ;  which  is  clearly  not  the  case  here.  Otherwise,  the 
principle  is,  that  when  any  matter  void  by  statute  is  mixed  with 
good  matter,  entirely  independent  of  it,  the  good  part  shall  stand, 
and  the  rest  be  void.  This  rule  holds  even  when  the  prohibited 
connderalion  forms  a  direct  and  postive  part  of  the  contract. 
jf  forHoriy  it  should  apply  here,  when  the  illegal  redemption  of 
a  part  of  the  notes  issued  by  the  bank  (such  as  might  be  less 
than  five  dollars)  was  only  an  accidental  and  contingent  part  of 
the  bargain,  which  might  have  been  literally  executed  without 
redeeming  a  dollar  of  that  sort  of  paper. 

Some  other  points  are  brought  under  our  review  on  the  excep- 
tions taken  to  the  charge  of  Judge  Oakley  on  the  trial.  I  can 
see  no  grounds  for  granting  a  new  trial  on  these  exceptions.  The 
judge's  charge  appears  to  be  sustained  by  the  evidence  as  it  is 
before  us  on  paper.  Even  did  it  not  appear  «o,  I  cannot  consi- 
der it  good  ground  for  disturbing  a  verdict,  that  the  judge  erred 
in  the  view  he  took  of  any  fact  in  evidence,  or  on  the  degree  of 
we^ht  he  gave  to  any  part  of  the  testimony,  provided  the  wLole 
was  submitted  to  the  judgment  of  the  jury,  unaccompanied  by 
any  misdirection  as  to  the  law.  The  opinion  of  Chancellor  Kent, 
in  the  JVeto-ForA;  Firemen^s  Ins.  Co.  v.  Waldeny  13  Johns.  R. 
B13,  which  was  sustained  by  a  majority  of  the  court  for  the  cor- 
rection of  errors,  settles  the  general  law,  and  vindicates  and 
marks  out  the  rights  of  juries.  The  line  between  a  direction  of 
a  judge  bearing  on  the  law,  and  furnishing  the  ground  for  setting 
aside  a  verdict  under  it,  and  an  opinion  on  the  facts  for  the  guid* 
ance  of  the  jury,  must  sometimes  be  shadowy  and  indistinct ;  but 
that  of  Judge  Oakley,  especially  as  to  the  testimony  of  Homanj 
I  think  falls  clearly  within  Chancellor  Kent's  definition  in  the 
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case  referred  to.  It  is  delivered  as  ^^  a  mere  opinioni  and  not  as 
a  direction ;  and  the  jury  were  to  decide  the  fact  upon  their  own 
yiew  of  the  case  j^  for  judge  O.  stated  his  view  of  the  testimony, 
and  then  added — ^^  If  the  jury  viewed  the  testimony  in  the  light 
he  had  stated^e  plaintiff  was  entitled  to  their  verdict.''  To  set 
aside  a  verdict,  on  such  grounds,  seem9  in  hostility  to  the  na- 
ture and  character  of  the  trial  by  jury.  Its  effect  would  be,  in 
a  good  degree,  to  substitute  a  cpurt  of  review,  to  whom  the  evi- 
dtoce  comes  in  a  meagre  and  condensed  form,  in  place  of  the 
coart  and  jury,  who  have  the  living  witnesses  before  them.  The 
tendency  of  such  an  interference,  if  frequent,  would  be  to  cut  off 
from  the  jury  the  advantage  they  may  derive  from  the  experience 
of  the  judge,  whilst  at  the  same  time  it  would  abridge  their  just 
rights,  and  habituate  them  and  the  bar  to  look  elsewhere  than  to 
the  honest  exercise  of  their  independent  judgment,  for  a  correc- 
tion of  any  mistake  of  the  judge  on  the  facts  submitted  to  their 
decision. 

Hie  only  part  of  judge  Oakley's  charge  that  seems  at  all  open 
to  ai^ument  as  a  misdirection  as  to  the  law,  is  that  in  which  he 
expressed  his  view  of  the  authority  of  th^  defendant  to  make  a 
contract  as  an  agent  for  the  bank.  The  defendant's  counsel 
alleged  that  this  was  a  contract  with  the  defendant  as  president 
of  the  bank,  in  its  behalf,  as  its  agent.  The  judge  charged  that 
it  was  necessai^  that  the  defendant  should  establish  this  to  the 
satisfaction  of  the  jury ;  that  the  defendant  showed  no  authority 
whatever  to  make  this  contract  on  behalf  of  the  bank ;  that  as 
president,  merely,  he  had  no  such  right ;  and  that  it  did  not  ap- 
pear that  there  u)as  any  resduiion  of  the  bank^  or  any  act  of  the 
directors^  to  authorize  it;  that  the  defendant  having  thus  con- 
tracted, in  terms  which  purported  to  bind  him  personally,  and 
showing  no  authority  from  the  bank  to  bind  it,  must  be  consid- 
ered as  contracting  with  the  plaintiff  on  his  own  behalf."  It  was 
insisted  in  argument,  that  a  corporation  was  not  now  held  to  such 
strict  rules  as  formerly,  and  that  it  did  not  require  a  formal  act 
or  resolution  to  make  a  contract,  or  to  enable  an  agent  to  bind 
them*    This  is  true.    Still  I  see  no  legal  error  in  the  judge's 
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language.  He  states  the  law  as  it  actually  is,  although  in  the 
briefest  and  most  general  terms,  ^ere  must  have  been  either  a 
formal  resolution^  or  some  other  ad  formal  or  informal  .of  the 
directors,  by  which  they  gave  either  a  direct  agency  to  the  pre- 
sident, or  an  implied  assent,  holing  him  forth  as  tbeir  agent, 
which  the  mere  naked  fact  of  his  being  president  could  not  make 
him. 

If  it  should  yet  be  thought  that  the  judge's  words  do  not  con* 
Tey  this  view,  and  left  the  jury  in  the  dark  as  to  some  mode  in 
which  the  bank  could  bind  itself,  I  must  yet  hold,  that  such  an 
omission  would  not  authorize  a  new  trial,  unless  the  judge's  at- 
tention was  at  the  time  called  to  the  point  as  material.  The 
reasoning  of  Chief  Justice  Marshall,  in  the  latter  part  of  the  case 
of  Tolen  y.  Armstrong^  on  which  I  have  so  much  relied  on  other 
points  in  this  case,  is  conclusive  in  mj  mind  on  this  head,  even 
without  the  aid  of  the  numerous  authorities  in  the  courts  of  this 
state,  sustaining  the  same  doctrine,  as  cited  by  the  learned  coun- 
sel for  the  defendant  in  error|  in  the.  argument  before  this  court. 

On  the  question  being  put,  Shail  this  judgment  be  reversed  ? 
the  members  of  the  court  divided  as  follows  : 

In  the  cgfirmative;  The  CHANCELLOfi,and  Senators  Beckwith, 
DowKiKG,  Edwards,  Hull,  Hunter,  Lacy,  Lawyer,  L£e,.H. 
A.  Livingston,  Loomis,  Spraksr,  Van  Dyck,  Willss — 14. 

In  the  negative:  Senators  L.  Beardsley,  Maynard^  Skinner, 
Sterling,  Yerplanck,  Wager — 6, 

Whereupon  the  judgment  of  the  supreme  court  was  reversed, 
d  the  necessary  orders  entered. 
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W]csTi;RT£i<T  V8,  Tb£  Ffio^LE  tx  relatione  W.  S.  Sears. 

liUMthold  Mtttot  or  Unufir  yasi^  awl  dmOti  iitUnattf  wwe  aot  triOilB  ttr 

execntion;  now,  bowerer,  by  fhe  act  of  1837,  where  UanhM  property,  in  which 
the  leseee  or  his  assignee  has  an  vnexplnd  Urm  <fat  UaHfim  yeort,  is  sold  under 
•xeontioiiy  the  pea/pmity  may  be  redeemed— so»  also,  whete  fbeleisevor  asstgaee 
■  is  posssMsd  of  anj  baibling  ereeMon  the  demiiad  premises* 


Ebbor  from  the  supreme  conrt.  Westerrelt,  as  sberHF  of  Ute 
city  and  county  of  New-York,  by  virtue  of  sereral  writs  of  fieri 
faciasy  on  28th  February,  1834,  sold  all  the  ifUeresf  of  the  defen- 
dants in  the  execution,  in  certain  leasehold  premises^  which  had 
been  demised  on  21st  March,  1833,  for  the  term  of  twenty-one 
years^  to  W.  fi.  Sears  for  the  sum  of  $400,  who  paid  the  amount 
of  the  bid,  and  claimed  an  absolute  assignment  of  the  premises 
purchased.  The  sheriff  refused  to  give  him  any  thing  more  than 
a  mere  certificate  of  sale.  Subsequently,  one  Storm  appeared 
and  claimed  the  right  to  redeem  the  premises  under  a  purchase 
made  by  him  of  the  defendants  in  the  execution,  who  had 
executed  to  him  an  assignment  on  the  day  that  the  premises  were 
sold  by  the  sheriff.  The  sheriff  permitted  Stcrm  to  redeem. 
The  relator  reftwed  to  receive  the  redemption  noney^  and  applied 
to  the  supreme  court  for  a  mandamusj  commanding  the  sheriff  to 
execute  to  him  a  deed  of  assignment  of  the  premises.  The  mtm- 
damns  was  granted.  See  opinion  of  Judge  Co  wen,  delivered  in 
supreme  court,  17  Wendell ^  676,  et  seq.  The  sheriff  sued  out  a 
writ  of  error.    The  cause  was  argued  here  by 

T.  JR.  Greeny  for  the  plaintiff  in  error. 

S.  Sievensy  for  the  relator  in  supreme  court. 

After  advisement,  the  following  opinions  were  delivered  ; 
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By  the  Changklloe.  The  qoeBtioii  presented  in  this  case  is, 
whether,  preyious  to  the  act  of  Maj,  1837|*  a  t9rm  far  years  in 
real  estate  was  sabject  to  redemption  from  a  sheriff's  sale,  under 
the  general  proyisions  of  the  Reyised  Statutes  ;  and  whether  it 
was  so  or  not,  depends  upon  the  true  oonstruction  and  meaning 
of  the  term  real  estate^  as  used  by  the  legblature,  in  the  article 
of  the  Revised  Statutes  relatire  to  executions  against  property  : 
particularly  in  the  forty-second  and  the  several  following  sec- 
tions of  that  article.  2  R.  8.  370.  The  act  of  1837,  sa  far  as 
a  mere  legislatiTe  construction  can  be  used  for  the  purpose  of 
explaining  the  meaning  of  a  preyious  statute,  has  disposed  of 
that  question ;  but  as  this  case  arose  previous  to  that  act,  it 
becomes  necessary  for  this  court  to  examine  the  question  as  to 
the  correctness  of  that  oonstruction. 

The  term  r&d  estatcj  when  applied  to  an  interest  in  lands  or 
other  real  property,  includes  all  estates  or  interests  in  such  real 
property,  which  are  held  for  life  or  some  greater  estate,  but  does 
not  embrace  terms  for  years  and  other  chattel  interests  in  land, 
which,  as  between  &e  heirs  at  law  and  the  personal  representa- 
tives, belong  to  the  latter,  upon  the  death  of  the  owner 
thereof.  Hence  it  was  settled  that  the  act  of  1813,  which 
declared  that  judgments  recovered  in  courts  of  record  to  be  a 
lien,  upon  all  the  lands,  tenements  and  real  estate  of  the  judg- 
ment debtor  must  be  docketed,  did  not  make  the  judgment  a  lien 
upon  terms  for  years  and  other  chattels  real.  Putnam  v.  Wat- 
cMy  19  Johm.  R.  73.  Merry  y.  BaUeti,  2  Cowen^s  R.  497.  The 
Revised  Statutes,  however,  have  unquestionably  extended  the 
lien  of  judgments  and  decrees  to  all  such  chattel  interests  in 
lands  or  other  real  property,  by  the  addition  of  the  term  chattels 
real  to  describe  such  intereste,  2  R.  S.  182,  ^  96, 101 ;  id.  359, 


*  The  AlteroatiTe  mandomui  in  this  caie  wai  gnnted  in  Noyember,  1836,  and  at 
the  enming  lenion  of  the  leg^iilatiire,  a  law  was  passed  extending  the  provisions  of 
the  JSscfifsd  Staiuiet  relatiTe  to  the  sale  and  redeoq^tion  of  real  estate  ioktaaikoU 
property,  where  the  lessee  or  his  assignee  has  an  unexpired  term  of  at  least  five 
years;  and  also  where  the  lessee  or  assignee  is  possessed  of  any  bnilding  or 
boildingt  ereoted  on  the  demiMd  prennlMS.    SMutm,  Ams.  qf  1837,  p.  640. 
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^  3,  12 ;  and  the  same  term  is  used  in  the  second  section  of  the 
title  of  the  Revised  Statutes  relative  to  executions  and  the  duties 
of  officers  thereon.  JU.  363.  But  in  the  second  article  of  that  title, 
which  article  contains  the  provisions  relative  to  the  redemption  of 
property  sold  on  execution,  the  terms  goods^  chattels  and  real  estate 
are  alone  used,  leaving  it  doubtful,  in  some  cases  at  least,  whether 
terms  for  years  and  other  chattels  real  were  intended  to  be  embraced 
by  the  description  of  chattels^  or  by  the  term  real  estate.  This 
latter  term,  as  we  have  before  seen,  did  not  embrace  chattel 
interests  in  real  property  according  to  the  common  law,  and  the 
act  of  1813  relative  to  the  lien  of  judgments.  Hence  we  are  left 
to  conjecture,  whether  the  legislature,  by  the  use  of  the  term 
real  estate^  meant  to  make  such  chattel  interests)  as  well  as  free- 
hold estates,  redeemable  when  sold  on  execution.  One  reason 
for  supposing  that  such  interests  were  not  intended  to  be  embraced 
and  made  redeemable  under  the  description  of  reed  estate  is,  that 
none  of  the  provisions  relative  to  redemption  apply,  either  in 
terms  or  by  necessary  implication,  to  such  interests ;  and  another 
reason  is,  that  some  of  those  provisions  should  have  been  di£ferently 
framed,  if  it  was  intended  that  such  interests  should  be  redeema- 
ble ;  I  allude  particularly  to  the  provisions  of  the  46th  and  64th 
sections.  2  R.  S.  370,  374.  The  first,  which  provides  for  the 
redemption  of  the  premises  in  case  of  the  death  of  the  owner, 
authorizes  a  redemption  by  the  heirs  or  devisees^  who  are  the 
proper  persons  to  redeem  a  descendible  freehold  interest ;  but  it 
makes  no  provision  for  the  redemption  of  a  term  for  years,  by 
the  personal  representatives  of  the  decedent,  upon  whom  the 
succession  in  such  an  interest  in  real  property  is  cast  by  law,  and 
in  whom  the  legal  title  would  be  vested  in  case  of  redemption, 
for  the  benefit  of  the  widow  and  next  of  kin  or  legatees.  And 
the  64th  section  requires  the  property  to  be  held  in  trust  for  the 
heirs  of  the  purchaser,  or  the  redeeming  creditor,  where  he  dies 
after  the  sale  or  redemption  of  the  property,  and  before  the  con- 
veyance by  the  sheriff ;  but  it  makes  no  provision  for  the  conveyance 
of  a  term  of  years  in  such  a  case  to  the  personal  representatives, 
in  trust  for  legatees,  or  the  widow  and  next  of  kin  who  would 
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be  entitled  to  such  an  interest  in  land,  as  personal  property,  under 
the  statute  of  distributions.  On  the  other  hand,  the  term  real 
estate,  in  some  of  the  proyisions  of  that  article,  particularly  that 
which  relates  to  the  form  of  the  execution)  seems  to  have  been 
intended  to  embrace  every  interest  in  real  property  which  was 
subject  to  the  lien  of  the  judgment.    2  R.  S.  267,  §  27. 

In  this  state  of  uncertainty  as  to  what  was  the  intention  of  the 
legislature  in  relation  to  the  right  to  redeem  chattel  interests  in 
land  sold  under  execution,  I  am  disposed  to  concur  with  the 
supreme  court  in  giving  the  cofnmon  law  meaning  to  the  term 
real  estate  in  the  provisions  of  the  statute  which  relate  to  the 
redemption  of  property  from  such  sales  ;  and,  particularly,  as  the 
legislature  has  sanctioned  that  construction  by  the  act  of  1837, 
and  has  made  a  proper  provision  for  all  future  cases.  I  shall 
therefore  vote  to  affirm  the  judgment  of  the  court  below. 

By  Senator  EDWAans.  The  question  here  is  whether  Stormy 
the  purchaser  under  the  defendants  in  the  executions,  had  a  right 
to  redeem.  He  had  not  such  right  unless  it  is  given  to  him  by 
the  statute^  The  right  to  redeem  is  claimed  under  the  42d  §  of 
2  R.  5. -293,  which. declares  that  upon  the  sale  of  real  estate  by 
virtue  of  any  execution^  the  officer  making  the  same  shall  make 
out  and  subscribe  duplicate  certificates  of  such  sale,  containing  a 
particular  description  of  the  premises  sold,  the  price  paid  for  each 
distinct  lot  or  parcel,  the  whole  consideration  money  paid,  the 
time  when  such  sale  will  become  absolute,  and  that  the  purchaser 
will  be  entitled  to  a  conveyance  pursuant  to  law.  The  45th  § 
declares  the  time  when  and  the  terms  on  which  it  may  be  re- 
deemed ;  the  46th,  47th,  and  48th  sections,  the  persons  who  may 
redeem  ;  and  the  49th  §  the  effect  of  such  redemption,  which  is 
to  render  the  sale  void.  The  only  property  this  statute  has  au- 
thorized the  redemption  of,  is  recU  estate  ;  and  unless  it  can  be 
shevm  that  leasehold  estate  for  a  term  of  years  is  real  estate,  this 
was  not  a  case  within  the  provisions  of  the  statute ;  Storm  had 
no  right  to  redeem,  and  by  paying  the  money  to  the  sheriff  he 
did  not  render  the  sale  void. 
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I  am  aware,  the  definition  to  real  estate  has  been  given  eZ'* 
ceedingly  broad  by  elementary  writers,  and  at  first  yiew  it  would 
appear  to  be  sufficiently  so  to  comprise  this  species  of  property. 
Blackstone  says,  that  estates  real,  or  things  real  are  such  as  are 
permanent,  fixed  and  immoyeable.  2  Black.  Camm.  16,  17. 
Chancellor  Kent  says,  things  real  consist  of  lands,  tenements  and 
hereditaments.  3  K&tfs  Comm.  401.  And  in  the  case  of  Van- 
derburgh ▼.  JIform,  1  Johns.  C<u.  223,  the  court  seem  to  assume 
that  tenements  include  leasehold  estates,  and  hence,  probably,  the 
inference  has  been  drawn  that  leasehold  estates  were  real  estates. 
But  it  is  evident  the  elementary  writers,  who  have  given  this 
broad  definition  to  the  term  real  estate^  never  entertained  the  idea 
that  leasehold  estates  for  years  were  real  estates ;  for  when 
Blackstone  treats  of  leasehold  estates,  he  says  they  are  called 
real  chattelsj  being  an  interest  issuing  out  of  or  being  annexed 
to  real  estate  ;  and  he  describes  leasehold  estates  as  possessing 
one  quality  of  real  estate  and  wanting  all  the  rest,  and  henoe  he 
calls  these  estates  chattels  real.  2  Black.  Comm.  386, 387.  Most 
if  not  all  the  elementary  writers,  when  speaking  technically  of 
the  term  real  estate^  confine  and  limit  its  meaning  to  zfreehM 
estate^  Co.  LUt.  19, 20,  a,  Perkins^  114,  Preston  on  Estates^  839, 
Wood?s  Inst.  114,  and  some  of  the  authors  to  which  I  have  refer- 
red exclude,  in  express  terms,  leasehold  estates.  I  think,  there- 
fore, we  are  fully  warranted  in  coming  to  the  conclusion,  that 
the  legislature  did  not  intend  to  embrace  leasehold  estates  within 
the  term  real  estate,  but  that  they  intended  to  make  use  of  the 
expression  real  estate  in  its  common,  ordinary,  well  known  mean- 
ing, for  they  have  confined  the  provisions  of  the  act  to  the/ce  of 
the  land.  The  object  the  legislature  appears  to  have  had  in  view, 
was  the  protection  of  the  rights  of  the  owners  of  the  fee  of  the 
land,  by  preventing  it  from  being  sacrificed  on  the  sale  by  judg* 
ment  creditors,  and  also  to  protect  the  equitable  rights  of  judg- 
ment creditors  who  did  not  sell,  and  their  representatives,  by 
a£for£ng  an  opportunity  to  redeem  according  to  the  priority  of 
their  liens  upon  the  real  estate  sold.  But  the  legislature  could 
not  have  had  in  view  the  interest  of  tenants  for  years  in  their 
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leasehold  estates,  for  judgments  irere  not  liens  upon  these  estates. 
Vandenburgh  ▼.  MmriSy  1  Johm.  Ca$.  224.  Merry  v.  Hallett^ 
2  Coweny  497.  A  leasehold  for  any  number  of  years  is  only  a 
personal  estate,  and  was  bound  only  from  the  delivery  of  the 
ezecutioni  and  not  from  the  docketing  of  the  judgment,  which 
has  no  lien  upon  it.  Besides,  it  is  sold  like  other  personal  pro- 
perty. Brewittr  t.  HUlj  1  A*.  Bdmp.  R.  360.  6  Man.  R. 
419. 

Our  statute  seems  to  recognize  this  species  of  property  as 
personalty  and  not  as  realty.  Hence  it  has  declared  leases  for 
years  shall  be  deemed  assets,  and  shall  go  to  the  executors  or 
administrators,  to  be  ti^plied  and  distributed  as  a  part  of  the 
pergonal  estate  of  the  testator  or  intestate.  2  R.  &  24,  ^  6. 
The  statute,  in  describing  the  property  that  may  be  sold  and 
redeemed,  describes  it  as  real  estate  only.  §  42.  In  declaring 
the  time  within  which  it  may  be  redeemed,  and  the  manner  of 
redemption,  it  describes  it  as  real  estate^  ^  45 ;  and  in  so  declar- 
ing the  effect  of  the  redemption  after  sale,  it  describes  it  as  real 
estate^  ^  49.  Besides,  if  leasdiold  estate  or  other  personalty 
was  intended  to  be  included,  why  was  it  not  so  declared  in  express 
terms  7  It  was  too  important  a  portion  of  estates  sold  on  exe- 
cution, to  have  been  casually  or  inadvertently  omitted,  or  left  to 
be  inferred  from  the  phraseology  made  use  of  in  the  statute. 
Again :  is  it  reasonable  to  suppose  the  legislature  would  have 
selected  this  species  of  property  on  which  the  judgment  was  no 
lien,  bound  only  by  the  delivery  of  the  execution  to  ihe  sheriff, 
and  not  have  extended  the  right  of  redemption  to  all  other  pro- 
perty bound  by  the  deliyery  of  the  execution,  when  this  forms 
but  a  small  proportion  of  such  property.  Nor  can  it  be  inferred 
from  the  principles  on  which  the  act  itself  is  founded  ?  Lease- 
hold estates  are  often  only  from  year  to  year,  and  firequently  less 
than  a  year,  and  then  expire ;  but  by  the  statute,  the  right  of 
redemption  is  from  twelve  to  fifteen  months,  and  if  it  were 
intended  to  be  applied  to  this  species  of  estates,  the  term  would 
frequently  expire  before  the  expiration  of  the  time  to  redeem ; 
and  as  to  all  such  cases,  the  statute  would  be  perfectly  nugatory. 
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Again:  if  this  species  of  property  was  included  in  the  original 
act,  why  did  the  legislature,  in  the  session  of  1837,  pass  an  act 
expressly  for  the  purpose  of  subjecting  the  same  property  to  the 
right  of  redemption  ? 

From  the  best  reflection  I  have  been  able  to  give  to  the  case 
under  review^  I  am  decidedly  of  the  opinion  that  the  statute  we 
are  considering  does  liot  allow  the  right  of  redemption  on  lease- 
bold  estates  for  years  sold  on  execution,  and  that  the  legislature 
which  passed  the  act  did  not  so  intend ;  that  prerious  to  the 
passing  of  the  act  of  1837,  it  was  a  chattel  interest,  and  liable 
to  be  sold  like  other  chattel  interests,  without  the  right  of  Tedem|>- 
tion.  I  am  of  the  opinion,  therefore,  that  the  sale  is  not  affeeted 
by  the  redemption,  but  is  still  valid,  and  that  it  transferred  the 
interest  in  the  unexpired  term  to  the  relator,  and  that,  therefore, 
the  judgment  of  the  supreme  court  should  be  affirmed. 

By  Senator  Yerplanck.  The  only  question  here  is,  whether 
the  words  real  estate  in  the  Revised  Statutes  relating  to  execu- 
tions and  sales  under  them,  comprehends  terms  far  years  or  diat- 
tels  real,  so  as  to  give  the  debtor  or  his  assignee  a  right  to  redeem. 

It  is  quite  clear,  that  in  the  sense  of  the  English  common  law, 
the  term  real  estate  did  not  comprehend  terms  for  years^  which 
are  chattels  real  and  personal  property ;  neither  did  the  word 
tenements^  though  comprehending  incorporeal  as  well  as  corpo- 
real rights,  apply  to  any  estate  in  them  for  years  only.  Some 
dicta  of  former  judges  in  the  courts  of  this  state  contradict  this, 
but  they  are  certainly  erroneous,  if  we  take  the  words  in  their 
strict  common  law  sense.  The  authorities  collected  by  Judge 
Cowen  are  decisive  to  this  point,  if  there  could  be  any  doubt ; 
but  the  usage  is  uniform  in  English  law. 

Tet  it  appears  that  a  looser  sense  of  the  phrases  in  question 
had  crept  into  the  former  legislation  of  this  state,  as  expounded 
by  several  decisions  of  our  supreme  court.  Had  the  present  case 
occurred  before  the  revision  and  re-enactment  of  those  statutes, 
I  should  have  doubted  whether  the  legislature  had  not  intended 
to  use  the  .words  real  estate  in  the  large  and  un technical  sense 
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contended  for  by  the  plaintifis  in  error.  But  in  the  revision  of 
our  statutes  the  strict  legal  sense  of  the  phrase  has  been  generally 
restored,  and  in  this  very  title  the  words  landsy  tenements^  real 
estate  and  chattels  real^  are  used  so  as  to  make  the  distinction 
between  them.  The  context,  too,  and  the  subsequent  pfovisions 
as  to  the  redemption,  are  only  applicable  to  real  ^ate  in  the  old 
and  strict  sense.  I  cannot,  therefore,  doubt  the  intention  of  the 
legislature  or  the  Revised  Statutes  to  use  these  technical  words  of 
the  common  law  in  their  strict  sense,  except  where  otherwise  de- 
fined. 

The  decision  of  supreme  court  should  be  affirmed. 

Whereupon  the  judgment  of  the  supreme  court  was  unani- 
mously AFFIRMED. 


Van  Cortlandt  and  others  vs.  Tozxb. 

* 

Under  Uie  tet  of  29Ui  Jannaryy  1811>  reriied  and  amendad  in  1813,  Uie  rteord^  or  a 
eviifitd  «opy  ttiereof^  of  anj  oonveyance  relatinc^  to  landi  exBeuted  prtvioui  to  4ih% 
July,  1776,  and  recorded  in  Uie  ofBee  of  ttie  clerk  of  any  qf  th$  emtntUi  q^tMt  staU, 
whether  tfie  landi  oonvejed  tiierebj^  be  sitnate  in  the  coantj  where  the  deed  is 
recorded  or  not,  is  sHdmcs  in  Uie  same  manner  as  the  original  eonreyanee  would 
be,  if  produced  and  proved :  so  hbld  in  this  case,  where  such  deed  was  receired 
in  support  of  a  tiUe  and  possession  under  it  for  44  jears. 

The  act  of  18th  February,  1771,  declaring  that  a  deed  duly  aeknowUdged  and  record- 
ed, or  the  iroMeript  thereoi*  shaU  be  eridenee,  applies  as  weU  to  d$id$  provtd 
by  the  subscribing  witnesses  and  recorded,  as  to  dud$  adsuowUdged  by  Uie 
grantor. 

PreTious  to  that  aet»  any  Judge  of  a  court  of  common  pleas  had  authority  to  take  the 
acknowledgment  or  proof  of  a  deed,  although  the  land  eonyeyed  thereby  was  not 
sitnate  in  the  county  of  which  he  was  an  oflloer. 

Error  from  the  superior  court  of  the  city  of  New- York. 
William  R.  Van  Cortlandt  and  others,  the  heirs  at  law  of  Wil- 
liam Ricketts  Van  Cortlandt,  commenced  an  action  of  ejectment 
against  Charles  Tozer,  for  the  recoTery  of  part  of  a  house-lot  in 
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the  city  of  New-York,  The.  property  in  questfton,  was  derised 
in  1764,  by  the  grandfather  of  the  plaintifi,  to  his  wife  Mary, 
for  life,  with^  remainder  in  fee  to  his  two  sons,  Philip  Van  Cort- 
landt  and  William  Ricketts  Van  Cortlandt,  as  tenanis  in  common. 
The  testi^tor  died  in  1756.  In  1759,  his  widow  married  the 
Rev.  Philip  Hughes,  and  on  the  8th  April,  1770,  she  and  her 
husband  released  her  life  estate  in  the  premises  to  her  son  Philip. 
Mrs.  Hughes  died  in  1789.  William  Ricketts  Van  Cortlandt 
married  in  1766,  and  in  1783  became  a  lunatiCy  and  continued  in 
that  state  until  his  death  in  1830 ;  he  left  four  children,  three  of 
whom  are  plaintiflb  in  this  cause.  On  the  part  of  the  defendant 
was  produced  aud  read  in  eyidence,  a  certified  copy  of  the  record 
of'  a  deed  from  William  Ricketts  Van  Cortlandt  to  his  brother 
Philip,  purporting  to  bear  date  31st  December,  1764,  conyeying 
the  property  in  question,  together  with  other  property,  to  the 
grantee  in  fee.  This  deed  purported  to  haye  been  executed  in 
the  presence  of  two  subscribing  witnesses,  and  its  execution  to 
haye  been  proved  by  one  of  the  subscribing  witnesses,  before  a 
judge  of  the  court  of  common  pleas  of  (Queens  county,  on  the  2d 
March,  1768,  and  to  haye  been  recorded  in  the  clerk's  office  of 
that  county  on  20th  July,  1771.  The  copy  produced  was  certi- 
fied by  the  clerk  of  the  county  of  Queens  in  1833  ;  the  counsel 
for  the  plaintiffs  objected  to  its  being  read  in  evidence,  but  the 
objection  was  oyerruled.  The  defendant  also  proyed,  that  in 
1772,  Philip  Van  Cortlandt  mortgaged  the  premises  in  question 
to  one  Dennis  Carlton,  to  secure  the  payment  of  the  sum  of 
JC1200 ;  that  the  mortgage  was  foreclosed,  and  under  a  decree  in 
chancery,  made  in  1786,  the  premises  were  sold  to  one  Jonathan 
Pearsy,  who  was  shown  to  be  in  possession  of  the  same  in  1791, 
and  under  his  title  it  has  been  held  eyer  since.  Philip  Van 
Cortlandt  occupied  the  premises  in  question  during  the  reyolu- 
tionary  war  j  he  was  a  major  in  the  British  army,  and  at  the 
close  of  the  war  went  with  his  family  to  England.  He  neyer 
returned  to  this  country,  and  has  been  dead  seyeral  years.  The 
jury,  under  the  charge  of  the  presiding  judge,  found  a  yerdict  for 
the  de£radant,*  qn  which  judgment  was  entered.     The  plaintiffs 
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sued  out  a  writ  of  error,  removing  the  record  into  the  supreme 
court,  where  the  judgment  was  affirmed.  See  the  opinion  deli- 
vered in  that  court,  17  Wendell ^  339,  tt  seq.  The  plaintiffs  then 
removed  the  record  into  this  court,  where  the  case  was  argued 

by 

S.  D.  Cruig  tf  6.  Woody  for  tiie  plaintiffs  in  error. 

D.  Lordjjun.  Sf  6.  QriffiHy  for  the  defendant  in  error. 

In  support  of  the  objection  to  the  admission  of  the  transcript 
of  the  deed  in  evidence,  the  counsel  for  the  plaintiffs  urged  that 
there  was  no  legal  record  of  the  deed ;  that  the  acts  of  1710  and 

m 

1771  in  force  at  its  date  did  not,  nor  did  any  usage  of  the  then 
colony  authorize  it  to  be  proved  or  recorded  in  the  manner  and 
form  m  which  it  appeared.  They  further  insisted,  that  the  first 
section  of  the  act  of  1811,  was  not  intended  to  sanction  and 
legalize  it  as  a  valid  record,  and  make  it  legal  evidence,  because, 
1.  If  the  legislature  had  intended  by  that  section  to  legalize  unlaw- 
ful records  of  deeds,  they  would  have  used  clear  and  appropriate 
language  to  convey  that  intent,  and  to  carry  that  provision  into 
effect.  2.  Inasmuch  as  such  a  provision  would  impair  and  affect 
the  antecedent  rights  of  others,  the  cc^urt  ought  not  to  presume 
that  the  legislature  intended  to  introduce  it,  unless  expressed  in 
plain  wordsy  or  by  clear  implication.  3.  The  language  used 
does  not  coiivey  such  an  intention,  but  refers  manifestly  to  records 
duly  and  lawfully  made.  4.  The  language  used  should  be  taken 
distributively  reddendo  singula  singulis^  and  refers  to  records  of 
deeds  in  the  respective  counties^  agreeably  to  the  common  mode 
of  expression  in  such  cases,  and  to.  the  usage  of  the  legislature  in 
similar  acts  pari  materia.  5.  There  was  no  inconvenience  aris- 
ing from  an  antecedent  usage  to  record  deeds  in  counties  in  which 
the  land  did  not  lie,  that  could  render  it  jiroper  or  expedient  for 
the  legislature  to  introduce  such  a  provision.  €.  The  act  of 
recording  deeds  in  counties  where  the  lands  did  not  liCj  would  be 
inconvenient  and  unreasonable,  whether  the  object  of  recording 
be  to  furnish  actual  evidence  or  constructive  notice  of'  the.'con- 
VoL.  XX.  27  •     '     -   ■ 
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veyance,  and  would  encourage  and  promote  fraud,  and  therefore 
it  is  not  to  be  presumed  that  the  legislature  intended  to  sanction 
it.  7.  The  object  of  the  first  section  of  the  act,  as  the  whole 
context  shows,  was  to  authorize  the  records  of  deeds  made  under 
the  colonial  government  in  private  local  offices  to  be  evidence  in 
the  state  courts,  and  to  remove  any  doubt  on  that  subject. 

After  advisement,  the  following  opinion  was  delivered  : 

» 

By  the  CHAvciXLOE.  The  only  material  question  in  this 
cause  is,  whether  the  transcript  of  the  deed  of  December,  1764 , 
from  the  ancestor  of  the  plaintiffs,  to  his  brother  Philip  Van 
Cortlandt,  under  whom  the  defendant  has  derived  his  title  to  the 
premises  in  controversy,  was  legal  evidence  for  the  defendant 
upon  the  trial  in  the  court  below.  This  depends  in  some  mea- 
sure upon  the  construction  of  the  £rst  section  of  the  act  of  Jan* 
uary  1811,  concerning  the  record  of  certain  ancient  conveyances; 
which  section  was  substantially  the  same  as  the  sixth  section*  of 
the  general  recording  act  of  April,  1813.  I  R.  L,qf  1813,  p. 
371.  Independent  of  this  statutory  provision,  however,  I  am 
inclined  to  think  this  record  would  have  been  good  secondary 
evidence  of  the  deed  of  1764,  upon  due  proof  that  the  original 
deed  coujd  not  be  found.  The  premises  had  been  held  in  con- 
formity with  this  deed  for  more  than  forty-five  years  before  the 
trial,  and  subsequent  to  the  death  of  the  tenant  for  life,  who  died 
in  1789.  If  the  original  deed  had  been  produced,  it  might  there- 
fore  have  been  given  in  evidence,  without  any  proof  of  the  exe- 
cution thereof  by  the  grantor.  It  is  also  a  well  known  historical 
fact,  that  the  British  refugees,  who  left  this  state  at  the  close  of 
the  revolution,  g^erally  carried  off  their  title  deeds  with  them^ 
to  prevent  the  confiscation  of  the  property  under  previous  acts 
or  judgments  of  attainder^  or  for  the  purpose  of  obtaining  a  remu- 
neration from  the  British  government  for  the  loss  of  such  pro- 
perty. The  question  does  not,  however,  appear  to  have  been 
raised  upon  the  trial  as  to  the  admis^bility  of  the  record  as 
secondary  evid^pce,  independent  of  the  statute.     Neither  was  the 
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best  secondary  evidence  produced.  For  the  certified  copy  of  the 
clerk  was  only  the  copy  of  a  copy^  which  was  not  admissible  as 
secondary  eyidence,  where  the  original  copy  coild  have  been 
produced,  unless  it  was  a  case  provided  for  by  the  statute.  The 
defendant's  counsel  are  thrown  back|  therefore,  upon  their  origi* 
nal  position,  as  to  the  validity  of  .the  certified  copy  of  the  deed 
as  evidence  under  the  provision  in  the  recording  act  of  1813. 

It  is  supposed  by  the  counsel  for  the  plaintiffs  in  error  that 
the  only  object  of  the  first  section  of  the  act  of  1811,  and  of  the 
sixth  section  of  the  act  of  1813,  was  to  provide  for  the  giving 
in  evidence  of  an  authenticated  copy  of  the  record  of  a  deed  or  other 
conveyance,  recorded  in  the  county  where  the  lands  were  situa- 
ted, instead  of  producing  the  original  record  itself..   If  that  was 
fhe  object  of  the  statute,  it  is  very  difficult  to  conjecture  why  it 
was  confined  to  ancient  deeds  only  which  were  executed  previous 
to  July,  1776,  instead  of  being  extended  to  all  conveyances 
executed  either  before  or  after  that  time,  and  also  to   deeds 
recorded  in  the  secretary's  office.    Upon  examination,  also,  it  is 
found  that  for  any  other  object,  than  that  of  making  the  record 
or  the  transcript  of  a  deed  recorded  in  the  wrong  county  previous 
to  the  revolution,  fegal  evidence  of  the  existence  of  such  an 
ancient  deed,  these  legislative  provisions  were  entirely  useless 
and  uncalled  for,  under  the  laws  then  in  force  as  to  all  deeds 
properly  recorded  previous  to  the  revision  of  1788.      By  an 
^express  provision  of  the  act  of  the  26th  of  February,  1788,  2 
Greenl.  Lawsy  99,  §  1^  the  record  of  every  deed  or  conveyance 
theretofore  executed,  and  duly  acknowledged  or  proved,  and 
recorded  in  the  office  of  the  secretary  of  state,  or  in  the  clerk's 
office  of  the  county  where  the  lands  were  situated,  might  be  read 
in  evidence  in  any  court  in  this  state  without  further  or  other 
proof  of  such  deed  or  conveyance ;    and  the  statute  further 
declared^  that  either  the  record  or  a  transcript  thereof  ^  might 
be  given  and  received  in  evidence.    No  further  statutory  pro- 
vision, therefore,    could    have  been  necessary  to  render  the 
transcript  of  the  record  of  such  a  deed  legal  evidence,  provided 
ihe  deed  had  been  recorded  in  the  county  where  the  lands  were 
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situated.  But  there  was  a  large  class  of  cases  to  which  the  act 
of  1811  would  apply  as  well  as  to  the  case  under  consideration  ; 
for  although  it  was  not  usual,  subsequent  to  the  act  of  October^ 
1710,  to  record  deeds  in  counties  where  no  part  of  the  premises 
conveyed  were  situated,  it  very  frequently  happened  that  the 
deed  embraced  lands  lying  in  several  counties,  and  that  such 
deeds  were  by  mistake  recorded  in  one  of  those  counties  only, 
instead  of  being  recorded  in  all,  or  in  the  office  of  the  secretary 
of  state.  Besides^  the  fact  that  so  many  original  conveyances 
were  lost  by  the  events  of  the  revolution,  or  were  placed  beyond 
the  reach  of  those  who  had  become  entitled  to  lands  under  the 
same,  by  being  carried  out  of  the  county  by  refugeesj  rendered 
it  perfectly  proper  that  the  legislature  should  allow  a  species  of 
secondary  evidence  in  relation  to  such  conveyances,  which  it 
might  have  been  dangerous  to  have  extended  to  those  of  a  more 
recent  date  3  particularly  to  those  which  were  recorded  after  the 
declaration  of  independence,  when  it  was  probable  that  many 
antedated  deeds  from  attainted  persons  were  put  upon  record  in 
those  counties'  which  were  in  possession  of  the  enemy,  for  the 
purpose  of  saving  their  lands  from  forfeiture.  I  have  no  doubt, 
therefore,  that  the  deed  in  question  was  embraced  by  the  acts'  of 
1811  and  of  1813,  provided  it  had  been  duly  acknowledged  or 
proved,  according  to  the  common  law  of  the  province  as  it 
existed  previous  to  the  act  of  the  16tii  of  February,  1771.  3 
Van  Sch4uick?s  Laws  of  Jf,  F.  611.  That  question  I  will  now 
proceed  to  consider. 

The  act  of  1771  does  not  profess  to  declare  that  none  but  a 
judge  of  the  court  of  common  pleas  where  the  land  lay  could 
take  the  acknowledgment  or  proof  of  a  deed  before  that  time, 
with  a  view  to  its  being  recorded,  nor  to  declare  invalid  any  con- 
veyance  theretofore  executed  and  proved  or  acknowledged.  Its 
object  was  to  confirm  certain  conveyances  by  fetfus  covert 
theretofore  made,  and  regulate  and  restrict  the  mode  of  convey- 
ances by  femes  covertj  and  the  recording  of  all  deeds  and 
conveyances  thereafter  to  be  executed.  But  the  preamble  of 
that  act  is  important  in  showing  what  the  ancient  practice  in  the 
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colony  up  to  that  time  had  been,  as  to  the  proof  or  acknowledg- 
ment of  deeds  to  entitle  them  to  be  recorded.     As  I  understand 
the  case  of  Doe  t.  RoBj  I  Johns.  Cos.  40S,  cited  by  the  plaintiff's 
counsel,  the  record  ol  the  deed,  offered  in  evidence  in  that  case, 
was  not  rejected  on  the  ground  that  a  deed  could  not  be  recorded 
on  proof  of  its  execution  by  a  subscribing  untness  thereto  ;  but 
on  the  ground  that  the  scrivener  who  proved  the  execution  of  the 
deed  was  not  one  of  the  subscribing  witnesses.     Although  the 
act  of  1710  speaks  only  of  deeds  duly  acknowledged^  the  recital 
in  the  act  of  1771  shows  that  the  practical  construction  of  the 
former  act  had  been  to  allow  deeds  to  be  recorded  which  had 
been  duly  proved  by  a  subscribing  witness,  as  well  as  those  which 
had  been  actually  acknowledged  by  the  grantor  in  person,  before 
the  officer  who  allowed  the  same  to  be  recorded.     What  was  the 
origin  of  this  custom,  which  by  the  usages  of  a  century,  at  length 
became  a  part  of  the  common  law  of  the  province  of  New- York, 
does  not  distinctly  appear,  and  cannot  now  be  known.    That 
such  a  custom  existed,  at  a  very  early  day  in  the  colony,  is  evi- 
dent from  the  records  of  Dutch  transports,  or  conveyances,  still 
in  existence.     The  custom  of  executing  or  acknowledging  the 
transport  in  the  presence  of  a  magistrate  was  probably  brought 
by  the  early  Dutch  settlers  from  Holland,  where,  under  the  pro- 
clamation of  Charles  Y.  as  count  of  Holland  and  of  Flanders, 
issued  in  1519,  it  was  necessary  to  the  validity  of  a  transport  or 
conveyance  of  immovable  property,  that  it  should  be  made 
before  the  magistrate  of  the  place ;  and  the  custom  of  proving 
the  execution  of  the  conveyance  by  a  subscribing  witness,  where 
it  was  inconvenient  for  (he  grantor  to  go  before  the  ma^gistrate 
to  acknowledge  it  personally,  was  probably  derived  from  the 
common  law  of  England  in  relation  to  enrolments  of  deeds, 
which  allowed  of  such  proof  by  a  subscribing  witness,  as  a  sub- 
stitute for  a  personal  acknowledgment.     Winscomb  v.  Dunches^ 
GodboWs  R,  270.     But  whatever  may  have  been  the  origin  of 
the  custom,  such  was  the  settled  law  of  the  colony  at  the  time 
the  conveyance  in  question  vas  executed,  and  the  time  it  wa& 
proved  by  one  of  the  subscribing  witnesses,  before  a  judge  of 


430  CASES  IN  THE  COURT  OF  ERRORS. 

Van  Cortlandt  «.  Tozer. 

Queens  county.  The  statute  of  1771  also  recites  the  fact  that  at 
had  been  the  custom  to  record  such  conveyances,  upon  proof  or 
acknowledgment  of  the  due  execution  thereof  before  a  judge  of 
a  county  court,  as  well  as  before  a  judge  of  the  supreme  court, 
or  a  master  in  chancery,  or  a  member  of  the  council ;  and  there 
is  nothing  to  show  that  the  acknowledgment  or  proof  was  can'^ 
fined  to  a  judge  of  the  county  where  the  lands  were  situated) 
previously  to  the  act  of  1771.  I  infer,  therefore,  that  it  was  not 
so  restricted  previous  to  that  time ;  and  that  the  deed  in  question 
was  duly  proved  according  to  law,  so  as  to  entitle  a  transcript 
of  the  record  thereof  to  be  read  in  evidence  under  the  sixth  sec- 
tion of  the  act  of  1813,  although  such  deed  was  recorded  in  the 
wrong  county. 

For  these  reasons  I  think  the  judgment  of  the  courts  below 
should  be  affirmed. 

On  the  question  being  put,  Shall  this  judgment  he  reversed  ? 
the  court  unanimously  decided  in  the  negative.  Whereupon  the 
judgment  of  the  supreme  court  was  affibmsd. 
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Mills  and  others  i^^.  Hunt. 

Where  cr<xx^  amoontiiig  In  (he  aggregate  to  upwardi  of  $100,  are  purcfaaied  at 
auetUmt  in  ieveral  paredty  upon  di^inet  and  teporo^f  Mdt,  to  be  paid  for  in  a  note  at 
a  future  day,  the  whole  eonttltutei  but  om  eoiUraei,  and  the  dtUotry  of  mom  pf  fft# 
paresli  is  sufflcient  to  take  the  case  as  to  the  residue,  out  of  the  operation  of  the 
statute  of  Arand. 

Upon  the  sale  of  goods  for  an  approved  mdorud  noU,  in  case  of  question  as  to  the 
character  of  a  note  tendered,  U  f  ssms  the  purcAossr  is  bound  to  prove,  either  that 
the  vendor  ihMio  the  note  to  be  good,  or  had  the  means  of  eon/p^nisnUy  oacttidMng 
the  fact. 

An  oHcfioMsr  acting  as  the  ogsn^  of  another  in  the  lale  of  property,  ii  psrtoMily 
responsible  as  vendor,  unless  at  the  time  of  the  sale  he  disclose  the  name  of 
his  principal ;  his  general  employment  as  auctioneer  is  not  psr  ss  notice  that  he 
acts  as  agent. 

A  seems  that  even  when  an  agent  discloses  the  name  of  bis  prii^eipal^  he  is  person- 
ally liable  where  he-signs  in  his  own  name  a  written  contract  wlil^  doea  not 
npon  its  fiMse  show  that  he  contracts  as  agent. 

Errob  from  the  supreme  court.  Hunt  brought  an  action  in  the 
New- York  common  pleas  for  the  ntm-delivery  of  goods  pur- 
chased by  him  at  a  sale  by  the  defendants  as  auctioneers;  the 
terms  of  sale  were  approved  endorsed  paper  at  she  months  for 
sums  over  $100,  and  under  that  amount  cashy  without  discount. 
The  plaintiff  purchased  five  parcels,  which  were  separately  struck 
off  to  him,  and  amounted  together  to  the  8\im  of  $224 .40.  A 
bill  of  parcels  was  delivered  to  the  plaintiff,  headed  ^^  L.  J. 
Hunt,  bought  of  Mills,  Brothers  &  Co."  the  latter  being  the 
name  of  the  defendants'  firm,  and  he  was  directed  to  call  on  the 
doners  for  the  goods,  which  were  not  present  at  the  sale,  but 
were  sold  by  sample.  He  accordingly  called  on  one  of  the 
owners,  and  received ^bi^r  of  the  parcels,  but  not  receiving  the 
Jifihy  he  proceeded  to  the  counting-bouse  of  the  defendants,  and 
tendered  to  a  clerk  there  an  endorsed  note  for  the  amount  of  his 
bids,  and  demanded  the  goods  purchased  by  him,  telling  him  at 
the  same  time  that  if  he  did  not  like  the  note,  he  would  give 
him  the  money,  deducting  the  discount.  The  clerk  answered 
that  ^^  he  knew  nothing  and  said  nothing."  All  this  was  in  th^ 
presence,  and  hearing  of  one  of  the  defendants,  and  the  clerk 
when  subsequently  called  by  the  defendants  as  a  witness,  testified 
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that  they  expected  difficulty  and  trouble  with  the  plaintiff  about 
the  goods,  and  had  determined  to  say  nothing  about  the  matter^ 
because  they  apprehended  a  law  suit.  It  appeared  on  the  tria[ 
that  the  goods  did  not  belong  to  the  defendants,  and  that  in  the 
sale  they  acted  merely  as  agents^  but  nothing  on  that  subject 
was  stated  at  the  time  of  the  sale*  The  plaintiff  proTed  the 
value  of  the  fifth  parcel,  and  rested.  The  defendants'  counsel 
moved  for  a  nonsuit^  on  the  grounds  ^  1.  That  the  contract  was 
void  within  the  statute  of  frauds ;  2.  That  the  tender  of  the 
note  was  not  sufficient ;  3.  That  the  action  would  not  lie  against 
the  defendants,  they  having  acted  merely  as  agen^^,- the  princf- 
pals  being  known  ;  and,  4.  That  there  was  no  proof  of  damage. 
The  presiding  judge  denied  the  motion  for  a  nonsuit,  and  the 
jury  under  his  charge  found  a  verdict  for  the  plaintiff,  on  which 
judgment  was  entered.  The  defendants  removed  the  record  into 
the  supreme  court,  where  the  judgment  was  termed.  See  opin- 
ion delivered  in  supreme  court,  17  Wendelly  376,  et  seq. 
Whereupon  the  defendants  sued  out  a  writ  of  error,  removing, 
the  record  into  this  court,  where  the  <;ase  was  argued  by 

T.  Sedgwick^  jun.  for  the  plaintiffs  in  error. 

/.  R,  Whitingj  for  the  defendant  in  error. 

Points  for  plaintiffs  in  error  : 

1.  The  plaintiffs  in  error  in  this  cause  were  mere  agents  for 
the  sale  of  the  property,  and  had  nothing  to  do  with  it» 
delivery. 

2.  The  purchase  of  each  article  struck  off  was  a  distinct  con- 
tract. 2  R.  S.  70,  2d  ed.  Simon  v.  MotivoSy  1  Black.  R.  600. 
Rugg  V.  Minettj  11  East.  216.    Emerson  v.  HeeHs^  2  Taunt.  38, 

3.  At  all  events,  the  contracts  were  distinct  in  regard  to  the 
different  owners. 

4.  Whether  this  be  so  or  not,  the  delivery  of  a  part  by  one 
'owner  could  not  bind  the  auctioneer  as  to  the  part  not  delivered 
by  another  owner  ;  the  delivery  not  being  in  any  respect  a  part 
execution  of  the  alleged  entire  contract  of  sale. 
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5.  The  memorandum  or  bill  of  sale  is  not  sufficient  to  take 
the  case  out  of  the  statute  of  frauds.  Hicks  v.*  Whitmorcy  12 
Wendellj  648. 

6.  There  was  no  sufficient  tender.  Hicks  v.  Whitntore^  12 
WendeUj  648.     Durham  t.  Jackson^  6  id.  22. 

Points  for  defendant  in  error : 

1.  The  auctioneers^  not  having  disclosed  their  agency,  maybe 
treated  as  principals.     Hanson  y.  Roberdeauj  Peakf?s  Jf.  P. 

a  120. 

2.  The  sale,  although  in  parcels,  on  distinct  biddings,  is  to 
be  treated  as  one  sal^.     Baldy  t.  Parker j  2  Bam,  tf  Cress.  37. 

3.  The  delivery  of  the  bill  of  parcels  with  the  partial  delivery 
of  the  goods,  takes  the  case  out  of  the  statute  of  frauds.  Des^ 
card  V.  Bondy  Stark.  Ev.  610,  pt.  4,  n.  k.    2  JR.  S.  70,  §  3. 

4.  The  tender  of  the  note  was  sufficient. 

After  advisement,  the  following  opinions  were  delivered  v 

By  the  Chascellob..  .  The  sale  of  the  several  articles  in  this 
case  was  made  by  Mills,  Brothers  &  Co.  and  the  bill  of  parcels 
made  out  in  their  copartnership  name,  without  disclosing  the  fact 
that  they  were  acting  as  the  agents  for  others.  The  mere  fact  that 
they  were  auctioneers^  was  not  sufficient  notiqe  to  the  purchaser 
that  they  were  not  selling  their  own  goods.    Jones  v.  Littledalcj 

1  JYn;.  4r  Perr^s  R.  677.    In  the  case  of  Magee  v.  Atkinson, 

2  Mees,  4r.  Wels*  R.  440,  where  the  broker  had  sent  in  a  note 
of  the  sale  to  the  purchaser  in  his  own  name,  it  was  held  that 
evidence  of  a  custom  in  Liverpool,  to  *send  in  brokers'  notes 
without  disclosing  the  name  of  the  principal,  could  not  be 
received  for  the  purpose  of  protecting  the  broker  from  personal 
liability.  At  this  day  the  law  must  be  considered  as  settled,  that 
a  vendor  or  purchaser  dealing  in  his  own  name,  without  disclos- 
ing the  name  of  his  principal,  is  personall^^bound  by  his  con- 
tract ;  and  it  makes  no  difference  that  he  is  known  to  the  other 
party  to  be  an  auctioneer,  or  broker,  who  is  usually  employed  in 
selling  property  as  the^  agent  for  others.     Even  where  he  disclo* 
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ses  the  name. of  bis  principal,  if  he  signs  a  written  contract  in 
his  own  name  merely,  which  contract  does  not  upon  its  face 
show  that  he  was  acting  as  the  agent  of  another,  or  in  an  official 
capacity  in  behalf  of  the  government,  he  will  be  personally 
bound  thereby. 

The  bill  of  parcels  which  was  delivered  in  this  case,  although 
it  does  not  upo/i  its  face  contain  the  necessary  requisites  to  take 
the  case  out  of  the  statute  of  frauds  as  a  written  contract  for 
the  sale  and  delivery  of  the  goods,  is  still  to  be  regarded  as  evi- 
dence that  the  several  articles  purchased  by  Hunt  at  the  same 
auction  sale,  though  iil  different  bids  and  upon  different  cata* 
logues,  were  considered  by  the  vendors  as  embracing  one  con-^ 
tract,  and  upon  which  the  vendee  was  entitled  to  credit  for  six 
months,  as  the  whole  amount  of  his  purchases  at  that  sale 
exceeded  (100.  He  was  in  the  situation  of  a  purchaser  who 
goes  to  a  store  and  buys  different  articles  at  separate  prices  for 
each  article,  under  an  agreement  for  a  credit  of  six  months,  upon 
approved  paper  for  the  aggregate  amount  of  such  sales ;  in 
which  case  there  can  be  no  doubt  that  a  delivery  of  a  part  of 
the  articles  so  purchased,  without  any  objection  at  the  time  as  to 
the  delivery  of  the  residue,  is  sufficient  to  take  the  case  out  of 
the  statute  of  frauds  as  to  the  whole  goods  so  purchased.  Skir-^ 
tijf  V.  Heyu>ardy  -2  H.  Black.  609.  Baldey  t.  Parker^  2  DcwL 
4-  RyL  222,  Elliott  v.  Tktmas^  3  Jlfee^.  ^  Wds.  170,  The 
case  would  be  different  where  the  purchaser,  either  at  a  public  or 
private  sale,  paid  for  and  took  a  delivery  of  some  of  the  separate 
articles  only,  leaving  the  residue  undelivered  and  wholly  unpaid 
for ;  or  where  several  articles  were  purchased  at  the  same  time  to 
*  be  paid  for  on  delivery,  and  the  purchaser  afterwards  received  and 
paid  for  some  of  the  separate  articles  only.  Mortan^s  Law  of 
Vend.  6d.  The  nisi  prius  decision  of  Lord  Ellenborough,  in 
Hodgson  V.  jLe  Bret^  1  Campb.  R.  233,  confficts  with  the  subse- 
quent decision  of  the  court  of  king's  bench  in  Baldey  y.  Parker; 
and  it  was  distinctly  overruled  by  the  court  of  exchequer  in  the 
more  recent  case  of  Elliott  v.  Tkomas.  The  delivery  in  the 
present  case  was  a  delivery  of  four  out  of  the  five  parcels  from 
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the  entire  bill,  and  the  only  reason  why  the  fifth  parcel  was  not 
then  delivered  was,  because  it  was  not  on  the  catalogue  of  the  agent 
who  made  the  delivery  of  the  residue ;  but  there  was  no  intima- 
tion at  the  time,  that  the  auctioneers  intended  to  deliver  this  part 
of  the  goods  only.  The  subsequent  refusal  to  deliver  the  fifth 
parcel  was,  therefore,  a  breach  of  the  contract  on  their  part,  for 
which  the  purchaser  was  entitled  to  a  remuneration  in  damages. 
The  tender  of  the  note  to  the  clerk,  under  the  circumstances 
of  this  case  was,  unquestionably,  sufficient.  A  tender  to  the 
clerk  of  the  firm,  who  had  a  general  authority  to  receive  pay- 
ment, was  as  valid  as  a  tender  to  his  principals.  If  one  of  the 
members  of  the  firm  was  present,  and  had  any  objection  to  the 
note  offered,  it  was  his  duty  to  speak  ;  and  if  the  vendors  had 
revoked  the  general  authority  of  the  clerk  in  this  particular  case, 
for  the  purpose  of  avoiding  the  effect  of  a  tender,  and  kept  out 
of  thb  way  themselves,  it  ought  not  to  protect  them  from  lia^ 
bility. 

Upon  a  sale  of  goods  for  an  approved  endorsed  note,  if  upon 
the  note's  being  tendered,  the  vendor* makes  no  objection  to  it 
the  note  must  be  presumed  to  be  good  until  the  contrary  appears. 
But  if  it  is  objected  to  by  him  at  the  time,  on  the  ground  that  it  is 
not  good,  the  burthen  of  proof  is  thrown  upon  the  vendee  to 
show  that  it  was  such  a  note  as  the  vendor  ought  to  have 
received  and  approved  3  and  such  as  he  either  knew  to  be  good 
or  had  the  means  of  ascertaining  to  be  so,  without  any  unrea- 
sonable trouble.  In  this  case^  however,  the  refusal  to  receive 
the  money  instead  of  the  note,  shows  that  the  note  was  not 
refused  on  any  such  ground. 

Upon  the  whole  there  is  no  reason  to  doubt  the  correctness  of 
the  decisions  of  the  courts  below  upon  all  the  questions  raised  in 
this  case.  I  think  the  judgment  should,  therefore,  be  affirmed ; 
and  in  my  opinion  it  is  a  proper  case  for  double  costs,  to  com- 
pensate the  defendant  in  error  for  the  extra  costs  to  which  he 
has  been  subjected  by  this  unreasonable  litigation. 

By  Senator  Edwabds.  I  am  for  affirming  the  judgment  of  the 
supreme  court  for  the  following  reasons : 
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1.  The  auctioneers  not  having  disclosed  their  agency  and 
made  known  their  principals,  must  be  held  personally  respon- 
sible. 

2.  The  property  haying  been  sold  to  the  same  individual  at 
the  same  sale  and  under  the  same  terms,  though  in  separate  par- 
eels  and  for  different  prices,  was  virtually  a  sale  under  one  con- 
tract, Buldey  v.  Parker^  9  Com.  Law  R.  16;  and  therefore  a 
delivery  of  part  of  the  goods  was  sufficient  to  take  the  case  out 
of  the  statute  of  frauds.   2  Starkie  on  Ev.  610.     2  R.  S.  70,  §  3. 

3.  A  tender  to  an  agent,  clerk  or  servant,  authorized  to  receive 
money  in  the  transaction  of  the  business  of  his  principal^  is  as 
valid  as  sy  tender  to  the  principal.  Goodland  v.  Bluwithj  1 
Campb.  478.  Mofat  v.  Parsons,  5  Taunt.  307.  1  Esp.  R.  350. 
The  plaintiff,  therefore,  complied  with  the  terms  of  the  contract 
on  his  part,  the  responsibility  of  the  pajties  to  the  note  not 
having  been  objected  to ;  and  the  defendants  are  liable  to  respond 
in  damages  for  not  having  performed  upon  their  part. 

Upon  the  question  being  put)  Shall  this  judgment  be  reverstd  ? 
all  the  members  of  the  court  decided  in  the  negative. 

Whereupon  the  judgment  of  the  supreme  court  was  unani- 
mously AFFIBBIED. 
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Fox  vs.  Phxlps. 

Where  a  tegtatriz  deviied  real  eitate  to  two  of  her  children  wifhoat  words  of  per- 
petnity,  and  directed  that  on  the  happenmg^  of  a  eertahi  contingency,  the  eitate 
deviled  ahonld  be  vaJudd,  and  that  the  deTiaees  ahould  paj  a»  $quai  part  of  it  to 
two  others  of  her  children;  it  was  held,  that  the  charge  thus  imposed  upon  the 
devisees  gare  them  a  /ss  by  Implication. 

B  wot  further  M4,  that  if  the  devise  could  be  considered  as  giving  on  Utai€  upon 
eondttion,  that  the  breach  of  the  condition  by  non*performanee  would  notJptofactOf 
operate  as  a  forfeiture  of  the  estatCj  there  being  no  devise  or  limitation  over 
restricting  the  continuance  of  the  first  estate;  and  that  the  only  effect  of  a  breach 
was  to  give  a  right  of  entiy  to  the  heir. 

M  watfwrthtr  hddf  that  pexformance  of  the  condition  would  be  pruuiMd,  when  29 
years  had  elapsed  after  the  cause  of  action  accrued  before  suit  brought. 

JJ^sssfM  tliat  where  a  tnut  Bgtai§  is  created  by  impUeatUu^  no  greater  estate  will  be 
mpUed.tlian  what  is  necessaiy  to  satisfy  the  object  of  the  trust. 

Erbob  from  the  supreme  court.  This  was  an  action  of  eject- 
ment, brought  by  Fox  against  Phelps,  in  the  superior  court  of 
law  of  the  city  of  New- York,  for  the  recovery  of  the  undivided 
fourth  part  of  a  house  and  lot.  -  The  plaintiff  proved  that  his 
grandmother,  Catharine  Thome^  died  seized  of  the  premises ; 
that  she  left  fioe  children  her  heirs  at  law ;  that  one  of  them, 
named  Thomasy  died  in  1807  or  1808,  without  issue,  and  that 
another,  Ahigaily  the  mother  of  the  plamtiff,  was  born  in  1784  ; 
in  1802  she  married  one  Warren  Fox^  who  died  in  1805  ;  that 
in  1807  she  married  Peter  Conti^  and  in  1810  died,  leaving  the 
plaintiff,  her  son  and  only  heir  at  law,  who  was  born  in  1803, 
and  in  1834  commenced  this  suit.  The  defendant  deduced  title 
to  the  premises  in  question  under  the  last  will  and  testament  of 
Catharine  Thome,  which  was  executed  on  the  28th  September, 
1787.  The  will  commences  in  these  wor^ls  :  ^^  As  for  my  tem* 
poral  estate  I  give  and  bequeath  in  manner  following,"  and  after 
directing  the  payment  of  her  debts^  the  testratrix  gives  the  sum 
of  two  pounds  to  her  son  William^  as  an  acknowledgment  and  in 
lieu  of  his  birthright.  She  then  by  the  third  clause  of  the  will 
devises  unto  her  sons  Henry  and  Isaac  the  premises  in  question, 
without  adding  words  of  perpetuity,  and  directs  that  after  her 
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decease  the  premises  shall  be  let,  and  that  the  moneys  arising 
from  such  letting  shall  be  applied  by  her  executors,  {or  the  main- 
tenance, support  and  education,  of  her  two  children,  UiomcLS  and 
Abagail :  of  Abagail  until  she  should  arrive  to  the  age  of  21 
years  or  until  the  day  of  her  marriage,  whichever  should  first 
happen }  and  of  Thomas  until  he  should  arrive  ta  the  age  of  15 
years.  The  sixtk  clause  of  the  will  is  in  these  words :  "  6  Item. 
It  is  my  will  and  devise,  and  I  do  hereby  require  and  direct,  and 
I  do  order  and  require  my  said  executors  hereinafter  named,  that 
when  my  said  daughter  Abigail  shall  arrive  to  her  age  or  day  of  mar- 
riage, that  then  the  real  estate  shall  be  valued^  and  the  said  Henry 
Thome  and  Isaac  Thome  shall  and  they  ate  respectively  required  to 
pay  an  equal  part  of  my  estate  to  the  rest  in  cash;  but  in  case  my 
said  daughter  Abigail  should  happen  to  die  before  she  should  be 
of  age  or  day  of  marriage,  then  my  said  real  estate  to  be  kept 
and  detained  in  the  hands  and  possession  of  my  said  executors, 
until  my  said  son  Thomas  Thome  shall  be  of  his  full  age,  and 
after  that  the  same  shall  be  equally  divided  between  them  share 
and  share  alike."  The  time  of  the  decease  of  the  testatrix  was 
not  shown,  but  it  appeared  that  in  1800  Isaac  Thome  released 
his  interest  in  the  premises  to  his  brother  Henry ^  who  was  in  the 
receipt  of  the  rents  of  the  same  until  Aprils  1811,  when  he  convey- 
ed ^9  one  Samuel  Mills ^  from  whom  the  defendant  deduced  a  regu- 
lar title,  Henry  Thome  died  about  the  year  1825,  and  Isaac  Thome 
in  183^.  ,The  evidence  being  closed,  the  presiding  judge  charged 
the  jury,  and  decided  that  Henry  and  Isaac  Thorne  took  by  the 
will  of  Catharine  Thorne,  their  mother,  an  estate  in  fee  in  the 
premises  in  question,  subject  to  the  provisions  and  payments  out 

y  of  the  same  to  and  for  their  sister  and  bcother,  as  directed  by  the 
will,  which  were  either  charges  upon  the  estate  or  trusts  affecting 
it.  But  that  if,  however,  the  estate  of  Henry  and  Isaac  under 
the  will  was  a  conditional  estate^  the  conditions  were  such  that 

'  the  jury  might,  after  the  lapse  of  time  that  had  occurred,  and 
under  the  evidence  in  the  case,  presume  that  they  had  been 
performed  or  satisfied  to  the  parties  interested  in.  them ;  smd 
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furtheri  that  on  the  question  of  adverse  possession^  the  fact  of 
possession  being  shown ^  if  the  jury  were  of  opinion  that  it  was 
an  adverse  possession,  and  had  continued  so  for  twenty-five  years, 
then  the  defendants  would  be  entitled  to  their  verdict  on  that 
ground  ;  the  plaintiff's  rights  (if  any  he  had)  not  being  saved 
by  any  statutory  exceptions,  nor  the  right  of  entry  postponed  by 
any  estate  for  life  ;  to  which  decision  and  charge,  the  counsel  for 
the  plaintiff  excepted.  The  jury  found  a  verdict  for  the  defend- 
ant^ on  which  judgment  was  entered.  The  plaintiff  sued  out  a 
writ  of  error,  removing  the  record  into  the  supreme  court,  where 
the  judgment  was  affirmed.  See  opinion  delivered  in  that  court, 
17  WendeUjZ91j  ei  seq.  The  plaintiff  thereuppn  removed  the 
record  into  this  court,  where  the  case  was  argued  by 

S,  Sherwood  tf  6.  Woodj  for  the  plaintiff  in  er^or. 

G,  Griffin^  for  the  defendant  in  error. 

Points  for  the  plaintiff  in  error: 

1.  The  plaintiff,  as  heir  at  law  of  Abigail  Fox,  who  was  the 
daughter,  and  one  of  the  heirs  at  law  of  Catharine  Thome, 
establishes  his  right  to  at  least  one  fourth  of  the  pi^mises  in 
question.  But  the  vrill  of  Catharine  Thome,  the  ancestor  of  the 
plaintiff,  being  introduced,  the  following  points  are  raised  :  * 

2.  The  devise  to  Henry  Thorne  and  Isaac  Thome  of  the  house 
and  lot  J  without  words  of  inheritance  or  limitation,  passes  a  lifie 
estate  merely.  Denn^  ex  dem.  Gaskin  v.  Gaskin^  Cowp.  667. 
Wells  V.  Wellsj  9  Johns.  R.  222.  JfewkirkPs  case^  14  id.  198. 
Jackson  v.  BtUlj  10  id.  148.  Jackson  v.  Haines^  8  id.  141. 
Lamberts  Lessee  v^  Patne,  3  Cranch^  130.  Jackson  v.  MerriU^ 
6  Johns.  R.  192. 

3.  The  fourth,  fifth  and  sixth  items  or  clauses  of  the  will 
should  be  taken  and  constmed  together  as  furnishing  an  entire 
disposition  of  one  and  the  same  subject  matter ;  and  suppoang 
the  estate  devised  to  Henry  and  Isaac  to  be  a  fee,  it  was  a  con* 
ditional  fee  in  expectancy,  and  there  is  a  legal  estate  in  possession 
for  a  limited  period  in  the  executors,  and  vested  in  them  for  the 
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purposes  therein  described ,  because  they  are  to  have  the  possession 
and  the  entire,  rents  and  profits  for  the  period  limited,  viz.  until 
the  arrival  at  age  or  the  marriage  of  Abigail,  which  is  sufficient 
to  give  the  estate^  both  at  law  and  in  equity,  to  them  for  that 
period.     Doe  v.  BriggSj  2  Taunt.  109. 

4.  The  estate  of  Henry  and  Isaac  being  an  expectancy  and 
upon  a  contingency,  they  must  show  the  event  performed  to 
entitle  them  to  an  absolute  estate,  by  evidence,  either  direct  or 
circumstantial,  whether  it  be  a  condition  or  a  conditional  limita- 
tion. 

5.  There  was  no  such  evidence  in  this  case. 

6.  If  there  had  been  such  evidence,  the  jury  could  not  have 
passed  upon  it  under  the  charge  of  the  judge. 

7.  There  was  no  evidence  in  this  case  which  could  bar  the 
plaintiff  under*  the  statute  of  limitations.  Jackson^  ex  dem. 
Bogert  and  others^  v.  Sckauber^  7  Cbiren,  187;  2  Wendelly  13, 

5,  C 

8.  If  there  had  been  such  evidence,  the  jury  could  not  have 
passed  upon  it  under  the  charge  of  the  judge. 

Points  for  the  defendant  in  error: 

1«  The  will  of  Catharine  Thorne,  the  common  source  of  title, 
vested  in  her  sons  Henry  and  Isaac,  an  estate  in  fee  simple  in  the 
premises.     Hogan  v.  Jackson^  Cowp,  299.    Jackson  v.  MerrUly 

6.  Johns.  £»  185.  Jackson  v.  Babcockj  12  id.  389.  Jackson  v. 
Houselj  17  id.  281.  Earl  v.  Gfnm,  1  Johns.  Ch.  R.  494. 
Finlay  v.King^  3  PeterSy  379.  2  Preston  on  Estates^  206,  207, 
217.  Jackson  v.  BtUl^  10  Johns.  R.  148.  Jackson  v.  Martin, 
18  id.  31.  Collier* s  case,  6  Coke,  16.  Jackson  v.  BUlvnger, 
18  Johns.  R.  381.  Wellock  v.  Hammond,  Cro.  Eliz.  204. 
Boraston^s  case,  3  Coke,  21.  Mary  Portington^s  case,  10  Coke, 
41.  Crickmere-r.  Patterson,  Cro.  Eliz.  146.  Co.  LUt.  236,  (. 
Tunstall  v.  Bracken,  Jmb.  167.  Cmist,  tit.  38,  Devise,  ch. 
11,  §  22,  48.  Frogmorton  v.  Holiday,  3  Burr.  1618.  Freak 
V.  Lee,  2  Shower,  30. 

•  2.  If  the  payment  of  the  pecuniary  shares  to  the  other  children 
of  their  mother,  was  necessary  to  the  consummation  of  the  title 
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of  Henry  and  Isaac  Thome,  aueh  paymeiit  it  in  judgment  of  law, 
to  be  presumed  from  the  iapee  of  time* 

After  advisement,  the  following  opinions  were  delivered : 

By  the  Chaiicsixo&.  The  will  in  this  caee  is  very  inartifi- 
cially  drawn,  and  it  is  somewhat  difficult  to  determine  whether 
the  testatrix  intended  that  her  sons  Henry  and  Isaac  Thome, 
should  lease  the  premises  and  pay  oyer  the  rents  and  prc^ts 
thereof  to  the  executors,  to  be  by  them  applied  to  the  support 
and  education  of  the  two  minor  children;  or  whether  she 
intended  diat  the  executors  should  themselves  let  the  premises, 
and  receive  the  rents  and  profits  from  the  tenants  for  the  same 
purpose*  In  the  first  case,  the  legal  estate  would  immediately 
vest  in  Henry  and  Isaac,  upon  the  death  of  their  mother,  upder 
the  third  clause  in  the  vnll,  subject  to  .the  charge,  or  trust,  of 
collecting  the  rents  and  profits  and  paying  them  over  to  the 
executors  during  the  prescribed  period :  and  in  the  last,  flie 
executors  took  a  trust  term  by  implication,  which  terminated  upon 
the  marriage  of  Abigail,  (Thomas  having  arrived  at  full  age  long 
before  that  time,)  for  where  a  trust  estate  is  created  by  implica- 
tion merely,  no  greater  estate  is  implied  than  such  as  is  necessary 
to  satisfy  the  object  of  the  trust.  Doe  v.  Simpscnj  6  Eatft  R. 
162.  Doe  ▼.  Jfeedsj  2  Mees.  tf  Welt.  129.  It  is,  therefore, 
perfectly  immaterial  to  the  rights  of  the  parties  in  this  suit, 
whether  the  legal  estate  was  in  the  executors,  or  in  Henry  and 
Isaac,  previous  to  the  marriage  of  Abigail.  In  either  case  Henry 
and  Isaac  were  seized  of  a  Tested  remainder  in  fee  immediately 
upon  the  happening  of  that  event,  under  the  third  clause  of  the 
will,  subject  to  the  payment  of  one  half  the  value  of  the  pre- 
mises at  that  time  to  thdr  younger  brother  and  sister,  according 
to  the  directions  contained  in  the  tixth  clause.  That  this  charge 
upon  the  persons  of  these  devisees,  of  one  half  the  value  of  the 
estate  in  fee,  in  respect  to  the  land  devised  to  them  in  the  third 
clause  of  the  will,  is  sufficient  to  create  a  fee  by  implication  in 
such  land,  cannot  well  be  doubted^  since  tbe  deciuon  of  this 
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court  in  the  case  of  Spraker  r.  Van  Alstyne^  18  Wenddl^  200. 
Here  the  devisees  are  to  pay  one  half  of  the  value  of  the  fee, 
which  might  be  of  much  more  value  than  a  life  estate  in  the 
whole  premises,  liable  to  be  terminated  at  any  moment ;  and  this 
brings  the  case  within  the  reason  upon  which  the  rule  as  to  an 
implied  fee  without  words  of  perpetuity  is  founded,  although 
the  amount  of  the  personal  charge  cannot  exceed  half  the  value 
of  a  fee  simple  estate  in  the  property  devised.  Neither  can  it 
make  any  difference  in  respect  to  the  application  of  that  rule  of 
construction,  that  the  estate,  in  respect  to  which  the  charge  is 
made  upon  the  person  of  the  devisee,  is  a  future  or  a  contingent 
estate,  if  the  charge  upon  the  person  is  as  certain  as  the  vesting 
of  the  estate,  as  it  necessarily  was  in  this  case. 

The  payment  of  one  half  of  the  value  of  the  premises  to  Abi- 
gail and  Thomas  was  not  a  conditional  limitation  of  the,  estate, 
so  that  the  estate  would  be  actually  divested  by  the  non-pay- 
ment of  the  money  at  the  day,  and  without  entry  for  a  breach 
of  fhe  condition.  Where  there  is  a  devise  upon  a  condition,  and 
the  estate  is  devised  over  to  a  stranger  upon  the  breach  or  non- 
performance of  the  condition,  that  condition  is  usually  construed 
to  be  a  limitation  restricting  the  continuance  of  the  first  estate, 
so  (hat  tfaop  f  rst  estate  is  determined  without  entry  or  claim,  and 
the  limitation  over  to  the  stranger  immediately  commences  in 
possession,  upon  a  breach  of  the  condition.  But  where  there  is 
no  limitation  over  of  the  estate  upon  a  breach  of  the  condition 
annexed  to  the  preceding  estate,  it  is  not  construed  to  be  a  condi- 
tional limitation,  but  an  estate  upon  a  condition  subsequent,  at 
the  common  law ;  so  that  the  heir  must  enter  for  a  breach  of  the 
condition,  to  determine  the  estate,  unless  it  is  evident  from  the 
will  that  the  testator  intended  it  as  a  conditional  limitation  of 
t)ke  estate  merely.  Here  no  estate  over  was  given  to  Abigail  and 
Thomas,  the  legatees,  or  to  any  other  person,  upon  the  neglect 
or  refusal  of  the  devisees  to  pay  the  legacies  of  the  half  of  the 
value  of  the  premises.  And  the  heirs  at  law,  of  whom  William 
was  one,  could  alone  enter  or  claim  any  interest  in  the  estate,  at 
law^  upon  a  neglect  or  refusal  to  pay  the  money  ;  although  a 
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court  of  equity  might  compel  the  devisees  to  pay  if  they  took 
the  estate  devised  to  them,  or  might  cause  the  money  to  be  raised 
out  of  the  estate  devised  to  them  by  a  sale  of  the  estate  to 
tsatisfy  the  charge.  Neither  could  it  have  been  the  intention 
of  the  testatrix  in  this  case,  that  the  legal  estate  should  either 
be  in  abeyance  until  the  payment  of  the  money,  after  the  mar- 
riage or  arrival  at  age  of  the  daughter ;  or  that  the  -  devi- 
ces should  actually  lose  the  estate  by  the  non-payment  of  the 
money  the  moment  it  became  due.  From  tlie  very  nature  of  the 
case,  if  Abigail  married  before  she  was  twenty-one,  some  time 
must  necessarily  elapse,  after  the  time  appointed  for  the  bene&- 
cial  interest  of  the  devisees  to  vest  in  possession,  before  the  pre* 
mises  could  be  valued  and  the  money  paid ;  and  such  marriage 
might  take  place  a  long  time  before  it  was  known  to  the  devi- 
sees. This  devise,  therefore,  cannot  properly  be  construed  to  be 
a  conditional  limitation ;  and  if  it  was  not  an  absolute  fee  charged 
in  equity  with  the  payment  of  the  legacy,  it  was  an  estate  upon 
a  condition  subsequent ;  which  estate  could  only  be  divested  by 
an  entry  of  the  heirs  at  law  for  a  breach  of  the  condition.  And 
as  no  such  entry  had  been  made,  but  the  devisees  and  those 
claiming  under  them  had  been  permitted  to  enjoy  the  property 
for  nearly  thirty  years  after  the  plaintiff's  mother  became  of  age, 
and  discovert,  in  1805,  so  that  there  was  no  legal  obstacle  to  her 
exercising  the  right  to  enter  as  one  of  the  heirs  at  law,  the  legal 
presumption  was  that  the  money  had  been  paid  and  that  the  con- 
dition had  not  been  broken. 

The  judge  was  also  right  in  his  instructions  to  the  jury,  that 
they  were  authorized  to  presume  a  payment  after  such  a  lapse  f>f 
time,  whether  it  was  a  conditional  limitation  of  the  estate,  or  aa 
estate  upon  a  condition,  either  subsequent  or  precedent ;  and 
upon  the  evidence  in  the  case,  he  probably  should  have  told  tbem 
it  was  their  duty  to  presume  a  payment,  as  there  was  nothing  to 
rebut  such  a  presumption.  The  money  to  be|[paid  to  Thomas  and 
Abigail  was  in  the  nature  of  personal  legacies  to  them  ;  and  the 
husband  of  the  latter,  at  any  time  after  the  marriage  in  1802, 
was  authorized  to  receive  the  part  of  the  money  belonging  to 
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her,  as  personal  property  vested  in  him  by  the  marriage^  and 
subject  only  to  her  equity  therein.  Again  :  Abigail  remained 
unmarried  for  about  two  years  after  the  death  of  her  first  husband, 
and  when  she  was  of  full  age }  and  if  the  money  had  not  been 
paid  to  her  husband  preyiouslyj  it  belonged  to  her  by  right  of 
surviyorshipi  and  there  was  nothing  then  to  prevent  her  from 
collecting  it  for  her  own  use  and  benefit.  If  it  still  remained 
unpaid  at  the  time  of  her  second  marriage,  Conti  became  entitled 
to  it  as  a  part  of  her  personal  estate,  subject  to  her  equity  ;  and, 
upon  her  death,  he  became  absolutely,  entitled  to  the  whole,  under 
the  statute  of  distributions.  Even  that  event  occurred  in  April, 
1810,  twenty  years  before  the  commencement  of  this  suit,  and  the 
fact  that  the  plaintiff  who  was  not  entitled  to  the  money  was  then 
an  infant,  could  not  possibly  rebut  the  presumption  that  the  sur- 
viving husband,  or  the  personal  representative  of  his  deceased 
wife,  who  was  legally  entitled  to  collect  or  receive  the  money, 
had  so  received  it.  ' 

The  judgement  of  the  court  below  was  therefore  not  erroneous, 
and  it  should  be  affirmed. 

By  Senator  Edwards.  The  principle  question  involved  in  the 
case  under  review  appears  to  be,  whether  the  will  of  Catherine 
Thome,  the  common  source  of  title,  vested  in  her  sons,  Henry 
and  Isai^c,  an  estate  in  fee  simple  in  the  premises  in  question,  or 
only  a  life  estate.  If  the  devise  gave  them  a  fee  simple,  then 
the  charge  of  the  judge  was  right,  and  the  judgment  of  the 
supreme  court  should  be  affirmed,  and  it  becomes  unnecessary  to 
consider  the  remaining  questions  raised  in  the  case  ;  for  if  they 
had  the  absolute  fee  by  the  will,  it  is  unnecessary  to  enquire 
whether  there  was  a  condition  or  not,  or  whether  by  presumption 
of  law  it  should  be  considered  as  satisfied  if  there  was  one,  or 
whether  the  defendants  were  entitled  to  the  verdict  of  the  jury, 
on  the  ground  of  adverse  possession  ;  nor  is  it  certain  that  the 
jury  passed  upon  either  of  these  questions.  If  they  considered 
the  will  cast  the  fee,  as  the  judge  decided  and  charged,  then  it 
was  unnecessary  they  should  consider  either  of  the  other  questions 
raised.    Was  the  judge  right,  therefore  in  charging  the  jury  that 
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Henry  and  Inac  took  by  the  will  of  Aeir  mother  an  estate  in 
fee  in  Ae  premiBes  in  question  1  1  am  of  the  opinion  that  the 
cfaurge  ia  this  particnlar  was  right. 

I  concede,  that  as  well  in  a  devise  as  in  a  deed  where  there  are 
no  words  of  perpetuity,  or  any  thing  expressed  from  which  a 
fee  by  implication  can  be  inferred,  the  devisee  takes  an  estate  for 
life  only.  Dumi  t.  Chukinj  Ccwperj  667.  Jackson  r.  WdUj 
9,  John$.  K  333.  Jaekswi  ▼.  EmbUy  14  id.  198.  But  no 
technical  words  are  necessary,  and  if  the  testator  make  use  of 
such  expressions  as  piamly  import  his  intention  to  cast  the  fee,  it 
is  sufficient.  A  derise'to  one  of  all  the  testator's  estate,  or  to  one 
of  all  the  property  of  the  testator,  (the  testator  owning  the  fee,) 
casts  the  fee ;  for  these  expresaons  include  his  whole  interest. 
Cnoper,  667.  Lessee  ▼.  Paine^  3  Oranchj  97.  Jackson  v.  Bah- 
cocky  12  Johns.  JR.  389.  Jackson  ▼.  Housely  Vl  id.  281.  Al- 
though there  are  no  direct  words  of  perpetuity  in  the  will  we 
are  now  considering,  I  Aink  from  the  expressions  made  use  of 
in  it,-  the  testatrix  intended  to  dispose  of  the  whole  of  her  real 
estate.  She  commences  by  saying,  ^  As  for  my  temporal  estate, 
I  ^ve  and  bequeath  it  in  the  following  manner,''  &c. ;  and  in  the 
Bixth  clause  of  the  will  she  says,  ^^  Aftet  my  daughter  Abigail 
shall  arrive  to  her  age  or  day  of  marriage,  that  then  the  real  estate 
diall  be  valued,  and  the  said  Henry  Thome  and  kaac  Thorne 
shall,  and  they  are  respectively  required  to  pay  an  equal  part  of 
fny  estate  to  the  rest  in  cash  ;  but  in  case  my  said  daughter  Abi« 
gail  should  happen  to  die  before  she  be  of  age  or  day  of  mar- 
riage, then  my  said  real  estate  to  be  kept,  &c.  These,  and  other 
expresnons  contained  in  the  will,  appear  to  me  to  show  that  the 
testatrix  intended  to  dispose  of  the  whole  of  her  real  estate^  and 
ef  course  the  fee;  for  a  disposition  of  all  her  estate  vould 
include  the  fee.  But  what  appears  to  me  still  more  conclusively 
to  show  that  this  will  carries  with  it  an  estate  in  fee,  is  the  pro- 
vision in  the  sixth  clause,  which  creates  a  direct  personal  charge 
upon  Henry  and  Isaac  on  Abigail's  marrying  or  arriving  at  the 
age  of  twenty-one  years ;  for  it  expressly  declares  that  when  her 
daughter  Abigail  arrived  to  her  age  or  day  of  marriage. 
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her  real  estate  should  be  valued,  and  Henry  and  Isaac  shoald  be 
respectively  required  to  pay  an  equal  part  of  her  estate  in  cash« 
The  rule  is  ^wvll  settled,  that  where  the  charge  is  upon  the  per- 
son of  the  devisee,  in  respect  to  the  estate  in  his  hands,  he  takes 
a  fee  j  but  where  the  charge  is  upon  the  estate  only,  it  is  other- 
wise. Spraker  v.  Van  AUtyne^  18  Wendell,  200.  Jackgwi  v- 
BuU^  10  Johns.  R.  161.  .  Goodtitle  v.  Modem,  4  East.  496. 
Doe  V.  felling,  6  id.  87.  Moore  v.  Dunn,  2  Bos.  ^  Pull.  5247, 
Doe  V.  Clark,  5  td.  347.  Collier^s  case,  6  Coke,  16.  Jackson  v, 
Merrill,  6  Johns.  R.  192.  The  reason  of  this  well  established  rule 
is,  that  unless  the  devisee  on  whom  the  personal  charge  is  made,, 
gets  the  fee,  he  may  be  deprived  of  the  premises  before  the  use 
remunerates  him  for  the  amount  paid. 

How  can  the  contingencies  to  wluch  the  vnll  had  subjected  the 
charge  upon  Henry  and  Isaac  affect  their  right  to  the  fee  1  I 
am  of  the  opinion  they  cannot.  The  will  gave  to  Henry  and 
Isaac  the  house  and  lot  in  question,  but  subject  to  a  charge  that 
the  rent  should  go  and  be  applied  by  the  executors  of  the  testatrix 
for  the  maintenance,  support  and  education  of  her  two  children, 
Thomas  and  Abigail ;  though  the  devisees  were  to  have  the  free 
use  of  the  garret  or  upper  part  of  the  house.  It  gave  them, 
therefore,  the  present  interest ;  they  might  be  the  landlords  and 
rent  the  premises,  or  might  occupy  and  pay  the  rent  for  the  pur- 
poses contemplated  by  the  will.  They  had  a  right  to  take  and 
hold  under  the  will,  until  the  event  happened  which  was  to 
impose  a  personal  obligation  on  them,  to  pay  the  charge  directed 
by  the  will,  to  wit,  the  day  that  Abigail  arrived  to  the  age  of 
twenty-one  or  married,  or  the  day  on  which  she  died,  if  she  died 
before  she  married  or  became  twenty-one.  They  entered  into 
the  possession  of  the  premises  subject  to  have  their  rights  and 
interests  affected  as  these  events  might  happen ;  and  they  held 
them,  it  appears^  as  they  had  a  right  to  hold  them,,  until  Abigail 
arrived  to  the  age  of  twenty-one  and  married.  Having  thus 
enter^d^  into  possession  and  held  under  the  will  until  the  hap- 
pening of  these  events^  they  became  personally  liable  to  pay  the 
charge  imposed  upon  them  by  the  terms  of  the  will,  to  wit,  an 
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equal  part  in  yalue  of  what  ?  not  of  a  life  estate,  bat  of  the 
**real  estate^' — ^the  fee.  And  being  subject  to  this  persona} 
charge,  the  case  is  within  the  rule  to  which  I  hare  referred,  and 
the  fee  is  cast  upon  these  devisees  bjr  the  operation  of  it,  and 
consequently  the  other  contingency  that  the  testatrix  had  provi- 
ded for  in  her  will,  to  wit,  the  death  of  Abigail  before  she 
arrived  at  the  age  of  twenty-one  or  married,  could  'not  happen, 
and  therefore  cannot  affect  the  rights  of  the  devisees.  It  is 
therefore,  unnecessary  for  us  to  consider  what  would  have  been 
the  effect  of  her  death  previous  to  her  marriage,  and  previous  to 
the  time  she  arrived  at  the  age  of  twenty-one  years. 

The  construction  I  have  given  the  will,  it  appears  to  me,  fully 
carries  out  the  intention  of  the  testatrix.  But  the  construction 
contended  for,  that  the  >vill  gave  to  Henry  and  I^aac  only  a  life 
estate,  most  clearly  defeats  her  intention ;  for  Henry  and  Isaac, 
although  they  would  obtain  only  a  life  estate,  would  be  obliged 
to  pay  one  half  of  the  value  of  the  real  estate  to  Abigail  and  Tho- 
mas, having  taken  the  estate  under  the  will  and  having  held  it  to 
the  day  of  Abigail's  marriage,  and  until  she  arrived  at  the  age  of 
twenty-one  years ;  and  Abigail  and  Thomas,  after  perhaps  re- 
ceiving one  half  the  valucj  would  still,  together  with  William, 
or  their  representatives,  be  entitled  to  a  portion  of  the  remainder 
of  the  estate  in  fee,  after  the  life  estate  of  Henry  and  Isaac  was 
carved  out  of  it.  Such  surely  could  not  have  been  the  intentions 
of  the  testatrix.  She  could  not  have  intended  to  require  Henlry 
and  Isaac  to  pay  one  half  of  the  value  of  her  real  estate  for  a  life 
estate,  and  then  have  given  the  remainder  in  fee,  mostly  to  the 
same  individuals  who  were  to  receive  the  one  half  in  value,  thus 
giving  them  a  double  portion.  Nor  could  she  have  intended  that 
William  should  have  any  portion  of  her  real  estate,  for  she  ex- 
pressly says' in  the  second  clause  of  her  will,  that  she  bequeathed 
to  him  the  sum  of  two  pounds,  as  an  acknowledgment  in  lieu  of 
his  Hrth-right.  Thus  it  is  evident  the  construction  contended 
for  must  defeat  the  objects  the  testatrix  had  in  view. 

Again :    it  was  insisted   on  the  part  of  the  plaintiff,  that 
the  will  gave  a  conditional  fee  in  expectancy  on  the  part  of 


448  CASBt  nr  THE  COUAT  OB  KMtOAS. 

Fox  V.  Ph«lpt. 

m 

Henry  and  Isaaci  and  tliat  they  were  bound  to  show  a  perform* 
ance  of  the  condition*  Had  tbe  estate  deviaed  been  a  condi* 
tional  fee,  tkey  would  ojidoubtedly  have  bad  to  show  a  perform- 
ance of  the  condition^  by  which  the  fee  waa  to  attach}  if  the 
lapse  of  lime  would  not  haye  raised  a  presumption  of  perform* 
ance,  and  thrown  the  burden  of  proof  on  the  opposite  party  to 
repel  that  presumption^  as  I  think  it  would.  But  it  is  unneces- 
saij  to  examine  this  pointy  as  the  case  does  not  pn^erly  present 
it  for  our  consi%ratioA|  and  as  the  fee  most  clearly  was  not  a 
CQ&ditional  fee«  It  is  true,  in  the  tliird  clause  of  the  will  there 
was  a  condition  imposed^  but  the  condition  was  to  impose  a  di- 
rect charge  upon  the  premises  for  the  rent,  and  did  not  impose  a 
personal  obligation  on  the  devisees,  on  the  neglect  of  tbe  per- 
formance of  whith,  the  title  was  to  be  defeated ;  nor  could  any 
such  inference  be  lespUy  drawn  firom  it.  Its  sole  object  was  to 
secure  the  rent  of  the  premises  ibr  certain  purposes  ;  but  it  did 
not  work  a  forfeiture  of  the  estate,  if  the  rent  was  not  paid.  Nor 
does  the  siztk  clause  of  the  will  imply  any  such  cimdition ;  on 
the  marriage  of  Abigail,  or  ca  her  arriving  at  the  age  of  twenty- 
one  years,  Henry  and  Isaac  were  required  by  the  will  to  pay. her 
and  Thomas  an  equal  share  in  cash ;  this  was  a  personal  obligar 
tipn  imposed  upon  them.  But  suppose  they  did  not  pay  it ;  the 
devise  does  not  say  they  shall  forfeit  the  estate }  they  did  not 
take  the  fee  upon  a^y  such  condition,  and  obligate  themselves  to 
pay  one  half  the  value  of  it — ^nor  can  it  be  inferred  from  the  will 
tbftt  such  was  the  intontion  of  the  testatrix,  or  that  such  would 
l)e  the  legal  inference  of  the  ei^ressions  used  in  the  will.  The 
charge  was  personal,  and  became  a  debt  against  them,  and  if  they 
did  not  pay  it,  they  might  liave  been  compelled  to  pay,  and  if 
they  had  not  other  effects,  out  of  the  landa  devised.  But  their 
neglect  to  pay  could  work  no  forfeiture  and  therefore  the  obli- 
gation imposed  upon  them  to  pay  the  amount  with  which  they 
were  charged,  on  their  electing  to  take  under  the  devise,  consti* 
tuted  no  condition  on  which  they  were  to  hold  the  fee.  From 
die  view,  therefore,  I  have  taken  of  the  case,  I  have  come  to  the 
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coDcliuioa  that  tkc  judgment  of  the  sapreme  court  should  be  af^ 
finaed« 

By  Senator  Yebplakck.  I  have  wavered  a  good  deal  in  my 
view  of  this  case  during  the  very  able  argument  of  it ;  but  I 
have  come  to  the  conclusion  that  the  judgment  of  the  supreme 
court  should  be  affirmed,  as  giving  the  more  probable  interpreta- 
tion of  the  intention  of  the  testatrix,  as  well  as  being  most  in 
accordance  with  the  equity  of  the  case. 

The  will  is  not  only  ^^  inartScially  drawn,"  (as  is  said  in  the 
opinion  of  the  supreme  court,)  but  of  unusnal  obscurity  and 
of  some  apparent  contmdictionj  still  the  intention  of  the  testa- 
trix,  and  the  legal  effect  of  her  language  I  lake  to  be  briefly 
these : 

I  am  of  opinion  that  Henry  and  Isaac  Thome  took  under  the 
will  an  absolute  estate  in  fee  simple,  without  any  eonditionj  in 
the  legal  sense  of  the  word.  The  words  ^^  real  estate,"  used  in 
the  will,  and  the  charges  upon  the  estate  devised,  make  it  an 
estate  in  fee  simple,  and  not  a  life  estate  merely,  as  the  absence 
of  words  of  inheritance  and  limitation  might  otherwise  have 
made  it  before  our  revised  statutes.  Hie  condition  '^  that  the 
rents  and  profits  of  the  house  should,  for  a  time,  go  and  be 
applied  to  the  executors,"  for  the  support  of  two  of  the  children, 
taken  in  connection  with  the  context,  I  r^;ard  as  a  charge  upon  the 
devisees,  and  not  as  the  devise  of  a  term  to  the  executors.  I  consi^ 
der  also  the  payment  directed  to  be  made  of  certain  proportions  of 
the  ^^  value"  of  the  lot  devised  to  the  other  children,  as  being 
in  like  manner  not  a  condition  of  a  contingent  estate,  but  a  per- 
sonal charge  on  the  devisees,  which,  as  said  by  Judge  Bronscn, 
^^  might  be  enforced  as  an  equitable  mortgage  on  the  estate  in 
their  hands."  I  confess  that  this  does  not  appear  to  me  to  be 
the  necessary  and  exclusive  legal  interpretation  of  the  will,  for 
it  might  bear  another  ;  but  this  seems  the  most  probable,  taking 
the  instrument  as  a  whole  and  regarding  all  the  circumstances  of 
the  case.  Nor  have  I  any  hesitation  in  saying,  that  additional 
weight  is  given  in  my  mind  to  the  probability,  because  it  is  in 
unison  with  the  equity  of  the  case,  both  in  protecting  the 
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interests  of  bona  fide  purchasers  against  a  long  dormant  claims 
and  coinciding  with  the  strong  legal  presumption  arisbg  from 
the  lapse  of  time,  that  the  obligations  of  the  devisees  to  make 
certain  payments,  whether  these  were  to  be  considered  as  legal 
conditions  necessary  to  the  consummation  or  not,  were  duly  dis* 
charged  and  the  title  thus  perfected,  under  any  technical  con* 
struction  whatever.  This,  however,  is  but  a  collateral 
consideration.  I  rest  my  opinion  in  favor  of  th^  affirmance  of 
the  judgment  of  the  supreme  court  mainly  upon  the  construction 
of  the  will  first  stated. 

Upon  the  question  being  put.  Shall  thii  judgment  he  reversed  1 
the  members  of  the  court  unanimously  answered  in  the  nega- 
tive;   Whereupon  the  judgment  of  the'  supreme  court  waft 

AFFIRMED. 


Jenkins  vs.  Pell 

The  af&daTit  tceompanying  a  worrofif  qf  dUtreu  for  rmt  ii  nfficient,  in  the  sbit^- 
ment  of  the  time  for  which  the  rent  aoentedj  if  it  be  alleg^ed  that  the  amoim 
claimed  is/or  enequarter^i  rent  due  thefir$tday  qf  fkbruary  laH,  in  a  ease  where, 
by  fhe  terme  of  the  leaie,  a  qnarter^  rent  became  dne  on  the  flnt  day  of  Feb- 
ruary.   • 

An  avowry  cannot  be  objected  to  for  variance  from  the  proo^  where  a  warrant  iff 
dtitrese,  executed  ffnder  ieal^  is  set  forth  tn  the  pleading  without  alleghii^  it  to 
have  been  so  executed. 

Eaaoa  from  the  supreme  court.  Jenkins  brought  an  action  of 
replevin  against  Pell^  in  the  New-York  common  pleas.  The 
defendants  avowed  the  taking  of  the  goods  in  question  for  rent 
in  arrear^  setting  forth  the  making  of  an  affidavit  of  the  amount 
of  rent  due,  &c.  and  the  delivery  of  a  warrant  of  distress  to  a 
marshal  of  the  dty,  by  virtue  whereof  the  goods  were  taken. 
The  affidavit,  made  on  the  26th  April,  1834,  was  in  these  words  : 
"  City  and  county  of  New- York,  ss.  Ferris  Pell,  being  duly 
sworn,  says,  that  Thomas  Jenkins  is  justly  indebted  to  him  in 
the  sum  of  one  hundred  dollars,  lawful  money  of  the  United 
States,  for  rent  of  certain  premise  situated  No.  770rand-street 
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in  the  said  city,  for  one  quarterns  rent  due  the  first  day  of  Feb- 
ruary last?'*    The  warrant  of  distress  delivered  to  the  marshal 
was  in  one  of  the  avowries  alleged  to  be  a  warrant  of  distress 
in  writing  ;  in  the  other  the  allegation  was  merely  that  a  war- 
rant of  distress  was  delivered  to  the  marshal.     Od  the  trial  of 
the  cause  it  was  admitted  by  the  counsel  for  the  plaintiff,  that 
the  plaintiff  held  the  demised  premises  as  the  tenant  of  the  defen- 
dant under  the  rent  and  payable  at  the  time  in  the  avowries 
mentioned.     (The  avowries  stated  that  the  plaintiff  held  under 
the  yearly  rent  of  $400,  payable  quarterly^  on  the  first  day  of 
August^  Jfoveniber^  February  and  May^  by  even  and  equal  por- 
tions.)   It  was  further  admitted,  that  the  sum  of  $100  of  the 
rent  for  the  space  of  three  months  beginning  on  the  first  day  of 
Jfovember  1833,  and  ending  on  the  first  day  of  February^  1834, 
was  due  and  in  arrear  at  the  time  of  the  distress.     The  warrant 
fff  distress  produced  on  the  trial  was  under  seal.    The  counsel 
for  the  pladntiff  raised  twe  objeetions  to  a  verdict  for  the  defen- 
dant :  1.  that  there  was  a  variance  between  the  warrant,  as 
described  in  the  avowries  and  as  produced  in  evidence  \  the  war- 
rant produced  being  under  seal^  and  the  avowries  containing  no 
allegation  that  it  was  under  seal ;  and  2.  that  the  affidavit  did 
not  conform  to  the  requirements  c^  the  statute.    The  court  of 
C.  P.  overruled  the  objections,  and  the  jury,  under  its  direction, 
found  a  verdict  for   the  defendant,  on  which  judgment  was 
entered.     The  plaintiff  having  excepted  to  the  decisions  of  the 
court,  the  record  was  removed  into  the  supreme  court,  where  the 
judgment  of  fhe  C.  P.  was  affirmed.    See  the  opinion  delivered 
in  the  supreme  court,  17  Wendell ^  418.    The  plaintiff  sued  out 
a  writ  of  error  removing  the  record  into  this  court,  where  the 

case  was  argued  by 
» 

C.  (y  Cannery  for  the  plaintiff  in  error. 

/•  LaWj  for  the  defen'dant  in  error. 

After  advisement,  the  following  opinions  were  delivered  : 

By  the  CaAKCiXLOR.     There  is  no  foundation  whatever  for 
the  objection  which  was  made  in  this  case,  that  the  warrant  oi 
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power  to  distramy  produced  on  the  trial,  yaried  from  that  set 
forth  in  the  avawry.  Where  the  law  requires  an  instrument  to 
be  under  seal  to  authorize  a  particular  remedy  thereon,  it  is  neces- 
sary, in  pleading,  to  state  the  fact  that  it  was  under  seal,  either 
in  terms  or  in  other  language  from  which  the  fact  that  it  was 
under  seal  can  be  legally  inferred.  But  where,  as  in  this  case, 
it  was  wholly  immaterial  whether  the  instrument  was  or  was  not 
under  seal,  an  averment  that  it  was  in  writing  will  be  supported 
by  the  production  of  a  written  instrument  either  with  or  without 
a  seal  attached  to  the  same. 

The  objection  to  the  affidavit  is  one  as  to  which  there  is  more 
doubt.    The  defendant  avowed  the  taking,  &c.  because  the 
premises  were  leased  at  the  yearly  rent  of  $400,  payable  quar- 
terly, on  the  first  of  August,  November,  February  and  May,  in 
equal  proportions  ;  that  the  plaintiflf  had  occupied  the  preo^ises 
for  nine  months  ending  on  the  1st  of  February,  1834 ;  that  $100 
of  the  rent  aforesaid,  for  the  space  of  three  months,  beginning  on 
the  first  qfJfovetnber^  1833,  and  ending  an  thefitst  o/Februaryj 
1834,  was  due  imd  in  arrear,  whereof  an  affidavit  was  duly  made, 
&c.  pursuant  to  the  statute,  &c.    The  affidavit,  produced  does 
not  in  t^ms  state  that  the  rent  of  $100  for  one  quarter's  rent  due 
on  the  first  of  February,  1834,  was  for  the  quarter  of  a  year  which 
actually  endtd  on  that  day,  and  as  the  statute  requires  that  the 
affidavit  should  state  the  time  for  which  the  rent  occmerf,  as  well 
as  Ihe  amount  due,  if  it  cannot  be  fairly  implied  from  this  affida* 
vit  that  the  rent  was  for  the  quarter  ending  on  the  first  of  Feb- 
ruary, as  well  as  that  it  became  due  on  that  day,  it  is  unquestion- 
ably a  ffttal  variance.    In  that  case  it  comes  directly  within  the 
decision  of  the  supreme  court^n  Marquiseee  v.  Ormston^  16  Wen^ 
dell  J  368,  in  which  it  was  held  that  the  affidavit  was  fatally  defec- 
tive in  not  stating  the  time  for  which  the  rent  accrued,  instead  of 
the  time  when  it  became  due.     As  this  is  a  mere,  technical  ques- 
tion upon  the  meaning  of  this  affidavit,  the  jury  having  found  the 
fact  that  the  $100  for  which  the  distress  warrant  issued,  was  for 
a  quarter's  rent  far  a  quarter  ending  an  the  first  of  February^ 
and  which  was  due  and  unpaid,  I  am  disposed  to  concur  in  the 
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coDBtruction  put  upon  the  affidayit  by  the  eoari  below^  although 
the  affidavit  might  hayebeen  technically  true  if  the  rent  had  been 
for  a  different  quarter,  but  made  payable  on  the  first  of  February. 
I  am  inclined  to  think,  with  Mr.  Justice  Bransanj  that  an  ordi- 
nary man,  unyersed  in  technical  niceties,  upon  reading  this  aflS- 
davit  would  come  to  the  conclusion,  that  the  deponent  meant  to 
swear  that  there  was  ^100  due  for  the  rent  of  the  quarter  ending 
on  the  first  of  February,  1834.  I  therefore  am  not  prepared  to 
say  that  the  decision  of  the  common  pleas  was  erroneous ;  and 
shall  accordingly  vote  to  affirm  the  judgment  of  the  supreme 
court  which  sustained  that  decision. 

By  Senator  Dickinson.  The  only  question  which  I  propose 
to  discuss  in  this  cause,  is,  whether  the  affidavit  of  the  defendant 
in  error  which  accompanied  the  warrant  of  distress  was  in  com- 
pliance with  the  statute.  The  8th  section  of  the  article  of  the 
statute  entitled  ^^  of  distress  for  rent,"  S  R.  S,  412,  2d  ei.  is  as 
follows :  ^^  No  officer  shall  proceed  to  make  distress  for  rent,  un- 
less there  be  annexed  to,  or  delivered  with  the  warrant  of  dis- 
tress an  affidayit,  made  by  the  landlord  for  whose  benefit  the  dis- 
tress is  to  be  made,  or  by  his  agent  or  receiver,  before  some  offi- 
cer authorized  to  administer  oaths,  specifying  the  amount  of  rent 
due,  and  the  timtfor  which  it  accrued?^ 

In  the  view  I  have  takoi  of  this  cause,  it  is  suffident  for  my 
purpose  that  this  provision  of  the  statute  is  as  clear  and  positive 
as  can  be  framed  frcwa  the  English  language,  and  in  its  general 
operation,  is  eminently  calculated  to  shield  the  tenant  from  the 
unjust  exactions  of  an  oppressive  and  overreaching  landlord. 

But,  if  it  is  necessary  to  raider  a  reason  for  the  existence  of 
the  statute,  and  to  establish  its  utility  in  detail,  before  we  are 
permitted  to  acknowledge  its  force,  I  apprehend  one  ofthe  many 
obvious  reasons  for  enacting  this  section,  may  be  found  in  the  se- 
cond section  of  the  article  referred  to,  which  prohibits  a  distress 
for  rent  for  which  a  judgfmnt  shall  have  been  recovered.  If, 
then,  this  affidavit  is  sufficient  in  a  case  where  two  quarters  of 
rent  are  due,  the  landlord  may  recover  judgment  for  the  first 
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quarter,  and  then  distrain  for  one  quarter's  rent,  not  designating 
which ;  for  both  quarter's  rent  will  be  due  in  the  language  of  the 
affidavit,  and  this  done,  he  may  tben  insist  that  his  affidavit  had 
relation  to  the  first  quarter's  rent,  and  distrain  for  the  second 
quarter  with  perfect  impunity,  and  thus  defeat  this  most  express 
and  salutary  provision.    I  differ  most  essentially  from  the  opi- 
nion of  the  supreme  court,  that  ^^  this  allegation  fairly  implies 
thai  the  rent  had  accrued  far  the  quarter  of  a  year  which  imme- 
diately preceded  the  first  day  of  February  J^    The  affidavit  proves 
only  that  one  quarter's  rent  of  the  premises,  amounting  to  one 
hundred  dollars,  was  due  the  first  of  February.     But  how  long 
it  had  been  due,  and  whether  the  rent  had  accrued  for  the  quarter, 
or  even  for  any  portion  of  the  year  next  preceding  the  making 
of  the  affidavit,  or  Vhether  it  was  rent  yet  to  accrue,  but  made 
payable  in  advance  by  the  terms  of  the  lease,  is  left  entirely  to 
conjecture ;  and  the  affidavit  will  as  well  apply  to  one  case  as 
the  other.     It  does  not  either  in  form  or  substance  state  the  time 
for  which  the  rent  accrued^  and  to  sanction  this  careless  neglect 
or  wilful  disregard  of  the  statute,  will  open  a  wide  door  for  fraud 
and  oppression,  and  leave  the  tenant  to  the  mercy  or  caprice  of 
his  ]andlord,unprotected  by  the  salutary  restraints  which  legisla- 
tion has  attempted  to  throw  around  him. 

The  affidavit  should  contain  two  allegations ;  the  amount  of 
the  rent  due,  and  the  time  for  which  it  accrued.  If  fhe  rent  is 
honestly  due,  and  the  landlord  has  the  right  to  distrain,  this  re- 
quirement of  the  statute  is  easily  complied  with,  nor  can  there 
be  any  hardship  imposed  by  insisting  upon  its  strict  observance. 

The  dominion  of  the  landlord  over  his  tenant,  even  in  the  sub- 
dued  form  tolerated  rather  than  authorized  by  our  statute,  is  suf- 
ficiently summary  in  its  character  to  suit  the  spirit  of  the  times, 
when  confined  to  its  legitimate  boundaries.  But  to  clothe  him 
with  implied  powers,  or  rather,  virtually  leave  him  to  uncon- 
trolled discretion  by  casting  down  the  only  barrier  which  legis- 
lation has  erected  between  rapacity  and  want,  is  more  in  accord* 
ance  with  the  relations  of  the  feudal  than  the  present  age.  It  is 
worse  than  vain  for  legislation  to  interpose  the  protecting  forms 
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of  written  law^  if  they  may  be  rendered  spiritless  and  nugatory 
by  judicial  repeals.  If  the  sta^te  means  any  thing,  it  means  , 
that  the  landlord  (who  it  constitutes  his  own  judge)  shall  make 
an  affidavit  stating  the  amount  of  rent  due,  the  time  when  the 
term  commenced  for  which  the  rent  is  claimed,  and  the  time 
when  it  ended.  Nothing  more  or  less  than  this  will  or  ought  to 
satisfy  the  statute.  This  is  its  plain  and  common  sense  construc- 
tion ;  nor  can  it  be  made  to  read  otherwise,  unless  put  to  judi- 
cial torture. 

Nor  do  I  arrive  at  this  conclusion  in  the  absence  of  authority. 
In  Marquissee  v.  Omutony  15  Wendell j  368,  Chief  Justice  Savage 
says :  ^^  7%€  affidavit  should  state  the  commencement  as  well  as 
the  termination  of  the  time  when  the  rent  accrued^  And  he  fur- 
ther justly  adds :  ^^  Where  there  is  no  ambiguity  in  the  language 
of  a  statute,  the  court  have  no  right  to  understand  it  in  any  other 
sense  than  according  to  the  plain  import  of  the  terms  used  by  the 
legislature.'' 

A  great  portion  of  our  whole  litigation  arises  from  controver- 
sies growing  out  of  the  construction  of  our  statutes,  in  attempt- 
ing to  change  their  popular  and  obvious  import,  and  give  them  a 
meaning  strained  and  artificial.  This  has  infused  into  society  a 
litigious  spirit,  which  has  blocked  up  and  retarded  the  ordinary 
administration  of  justice,  crowded  our  libraries  with  expensive 
but  usdess  volumes,  broken  the  constitutions  of  our  judges,  and 
impoverished  the  people.  Nor  will  it  ever  find  a  satisfactory  or 
successful  termination  until  abandoned  ;  but  difficulties  will  in- 
crease as  decisions  are  multiplied,  and,  in  the  end,  clouds  and 
darkness  will  be  left  to  rest  upon  a  science  which  claims  for  its 
highest  attribute  the  perfection  of  reason. 

I  deem  the  principle  to  be 'decided  in  this  case  an  important 
one,  as  well  in  its  operation  upon  the  laws  of  landlord  and  tenant, 
as  its  effect  upon  the  construction  of  our  statutes  generally.  The 
statute  requiring  the  affidavit  of  the  landlord  as  to  the  amount  of 
the  rent  due,  and  the  time  for  which  it  accrued^  is  not  only  posi- 
tive in  its  requirement,  but  is  calculated  to  be  just  and  salutary 
in  its  operation,  and  ought  not  to  be  dispensed  with.    The  affida- 
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Tit  of  the  defendant  in  error  is  not  in  coi^ftpliimce  with  either  its 
letter  or  its  spirit ;  and  for  this  reason,  in  my  opinion,  the  judg- 
ment of  the  supreme  court  ougllt  to  be  reversed. 

By  Senator  Ykbflangk.  I  hare  no  hesitation  in  affirming  tht 
judgment  in  the  court  beioy.  It  was  immaterial  whether  the 
warrant  of  distress  was  sealed  or  not  The  description  of  the 
warrant,  ^'  as  a  warrant  of  distress  in  writing,  duly  executed,  and 
in  all  things  made  conformable  to  law,"  was  alike  applicable  to 
a  warrant  under  seal  and  unsealed,  and  either  of  them  was  good 
b  law.  The  fact  of  the  seal  had  no  bearing,  either  on  the  sub- 
stance or  the  form  of  action  ;  it  is  therefore  no  yariance. 

The  affidavit  I  think  sufficiently  clear.  The  q{atute  says  ^^  the 
affidavit  shall  state  ^  term  for  which  the  rent  accrued."  The 
object  must  be  to  give  notice  to  the  tenant,  to  prevent  a  subse- 
quent  distress  for  the  same  term,  as  well  as  recovery  of  rent  for 
the  same  term  by  suit.  But  as  the  affidavit  is  or  may  be  drawn 
by  the  landlord  himself,  it  is  not  required  to  be  expressed  with 
technical  precision,  so  as  to  exclude  every  possible  meaning  that 
under  any  circumstances  other  than  those  of  the  real  case  it  might 
be  made  to  bear.  It  must  be  certain  to  a  common  intent,  and  no 
more.  Here,  the  landlord  swore  that  the  distress  was  for  a 
quarter's  rent  due  the  first  q€  February.  The  general  usage 
of  the  city  of  New- York,  would  at  once  interpret  this  to 
mean,  ^^  rent  for  a  quarter,  that  ended  on  the  first  ofJPebruary." 
It  might  indeed  be,  that  by  a  very  special  contract,  the  quarter's 
rent  might  be  made  payable  on  that  day  in  advance.  Such, 
however,  is  not  the  obvious  nor  probable  meanmg,  nor  unlejs  a 
special  contract  was  shown,  the  legal  presumption ;  for  the  sta- 
tute in  regard  to  leases  in  the  city  of  New-York  expressly  recog- 
nizes the  custom  of  the  city,  and  provides,  that  when  no  i^>ecial 
contract  declares  otherwise,  the  lease  shall  be  deemed  to  be  from 
May  first  to  May  first,  payable  at  the  expiration  of  each  quarter 
on  the  usual  quarter  days.  Here  there  was  both  ap  ialerpreta»> 
tion  by  usage  and  custom,  and  one  by  legal  presumption,  both 
giving  a  clear  sense  to-  the  affidavit,  agreeing  with  the  actual 
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fact.  Had  it  been  otherwise,  and  the  distress  made  for  rent  due 
in  advance,  it  should  have  been  so  set  forth  in  fiill  or  the  affida- 
vit would  be  bad,  because  the  words  would  convey  a  sense  differ* 
ing  from  the  true  state  of  facts.  In  this  case,  the  affidavit  an- 
swers all  the  purposes  of  the  law. 

On  the  question  being  put,  Shall  this  judgment  be  reversed  ? 
the  members  of  the  court  divided  as  follows  : 

In  the  affirmative  :  The  President  of  the  Senate,  and  Sena^ 
tars  Dickinson,  Lact,  Loomis,  Matna&d,  Moselet,  Willes 

—7. 

In  the  negative  :  The  Chancellor,  and  Senators  J.  Beards- 
let,  L.  Beardslet,  Beckwith,  Downing,  Hull,  Hunter, 
Huntington,  Johnson,  H.  F.  Jones,  Lee,  H.  A.  Livingston, 
Skinner,  Spraker,  Sterling,  Van  Dtke,  Yerplanck,  Wager 
—18. 

Whereupon  the  jtidgment  of  the  supreme  court  was  AFnRMED. 


Van  Eleeck,  appellant^  and  the  Minister,  Elders  and  Dea- 
cons OF  THE  Reformed  Protestant  Dutch  Church  of  the 
Citt  of  New-York,  and  others,  respondents. 

m 

Property  speciAeally  derised  doei  not  go  into  the  residwun  where  the  deyisM  is  by 
laiff  ineapabU  of  takio;  ;  in  such  caw,  as  weU  at  where  a  deviie  topsu  by  the 
death  of  the  deTiaee^  the  property  deaeends  to  the  Mr  at  law  z  and  it  was  ac- 
coBDiNOLT  HSLD>  Where  by  a  wUl  made  in  1722,  real  ettate  was  devised  to  a 
rettgioiw  corporaJtUmy  and  the  will  contained  a  devise  to  ruiduarti  deviiesi,  that 
though  the  devise  to  the  corporatioa  was  void  ah  kUUa  for  the  purpose  of  passiag 
the  estate,  stiU  it  was  operative  as  indicating  the  intent  of  the  testator,  and  that 
the  devise  to  the  corporation  showing  the  intention  of  the  testator  not  to  give  the 
property  to  the  reaidnary  davUuB^  it  did  not  pass  to  fhem,  bat  descended  to  the 
hair  atiaw. 

At  the  common  law>  a  retidttory  deviaaa  of  fol  $$tai§  tskes  only  what  was  UUaadad 
for  Mm  at  the  time  of  the  making  of  the  will;  not  so  as  to  a  re$iduary  UgaUa  of 
personal  estate.  The  latter  takes  not  only  what  was  iMufifposeii  qfbytk§  wUi, 
bat  also  that  which  becomst  %ndUpo84d  qf  at  the  death  of  the  testator  by  the  diaap^ 
pointmarU  qf  hU  inUntion,  Whether  the  above  distinction  in  reference  to  real 
and  psrtonol  property  is  not  abolished  by  the  revised  statutes,  2  R.  S.  67,  §5,  qaanf 
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Where  there  b  an  abiolate  deriie  to  a  eorporatioBy  which  bjr  law  is  incapable  o 
talduDg^  nothiaif  caa  be  claimed  by  reason  of  meh  deFiae  by  a  rtaMnar^  deviate  - 
on  the  ground  of  a  contingent  interest  given  by  the  residuary  clause,  based  upon 
the  possibility  of  a  reversion  of  the  estate  by  the  dissolution  of  the  eorporatioa> 
or  by  a  fbrfeltiire  of  its  rigbti>  in  •onsequenee  of  the  aon-perfbrmance  of  eon- 
ditions. 

To  entitle  a  party  to  claim  a  diMoviry^  he  must  show  a  perfect  prima  Jbcis  title  Jn 
himself^  before  he  can  call  upon  the  party  in  possession  to  disclose  his  titte. 

Where  a  testator  devises  all  his  interest  in  a  ipeeffic  fraei  qf  land,  and  then  sets  fbrtti 
that  partition  had  been  made  of  the  tract  and  certain  lots  assigned  to  him:  off 
which  Mt  he  devises,  &c— whether,  in  construing  the  devise,  the  fint  or  aeond 
description  shaU  control,  ^iiers  ? 

Appeal  from  chancery.  Xhe  appellant  filed  a  bill  of  disco- 
very relative  to  certain  property  in  the  city  of  New- York,  in  the 
possession  of  the  Reformed  Protestant  Dutch  Church  of  that  city^ 
and  praying  an  account,  &c.;  he  alleged  that  the  church  was  an 
incorporated  hody^  and  was  in  possession  of  the  property  in  ques- 
tion, under  a  devise  contained  in  the  will  of  John  Harberdincky 
bearing  date  23d  April,  1722  ;  which  devise  he  averred  to  be 
voidy  on  account  of  the  incapacity  of  the  church  to  take  real  estate 
by  devise ;  and  that  by  a  residtuiry  clause  in  the  will,  the  pro- 
perty in  question  was  given  to  four  persons  or  the  children  of 
those  persons,  one  of  whom  was  the  ancestor  of  the  appellant^ 
and  under  whom  he  derived  title  to  two-fifths  of  the  share  devi- 
sed  to  him.  The  appellant  set  forth  the  will,  by  which  the 
testator,  after  declaring  his  intention  to  dispose  of  his  temporal 
estate,  and  giving  certain  specific  legacies  to  remote  relatives  of 
his  own  residing  in  Holland,  and  a  small  sUm  to  the  son  of  a 
kinsman  residing  in  the  city  of  New- York,  devised  unto  the 
Minister,  Elders  and  Deacons  of  the  Reformed  Protestant  Dutch 
Church  of  the  city  of  New- York,  and  to  their  successors,  for- 
ever, "  all  that  fwji  {testator's)  right j  title^  interest  arid  property 
in  and  to  an  equal  fifth  part,  share  and  proportion  of  all  that 
tract  or  parcel  of  land,  situate  lying  and  being  upon  Manhat- 
tan's Island,  within  the  city  of  New- York,  called  or  known  by 
the  name  of  Shoemaker's  field  or  land,  on  the  northeast  side  of 
Maiden's  Lane  or  path,  which  leads  unto  a  certain  street  called 
Queen-street ;  the  which  said  tract  or  parcel  of  land  contains  by 
estimati<Hi  about  sixteen  acres,  and  by  mutual  consent,  agree- 
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ment  and  approbation  «f  all  the  proprietors  and  part  owners 
therein  concerned,  some  years  past  was  ^rveyed  and  laid  out 
into  164  lots,  with  conTenient  streets  and  lanes  to  accommodate 
the  same,  as  may  fully  and  amply  appear  by  a  certain  instru- 
ment of  indenture,  with  the  map  or  chart  thereunto  annexed, 
under  the  hands  and  seals  of  all  the  proprietors  and  part  owners^ 
viz.  (naming  five  persons,  including  the  testator,)  as  by  the  said 
indenture  with  the  chart  or  map  bearing  date  14th  September, 
1696,  relation  being  thereunto  had  more  fully  and  at  large  doth 
and  may  appear.  By  which  indenture,  with  the  chart  or  map 
thereunto  annexed,  it  is  declared  and  agreed,  that  the  said  John 
Harberdinck's  jE>r<>pne/f#,  sbare  and  dividend  in  the  said  164 
general  lots,  which  be  and  consist  in  fiye  and  thirty  lots,  des- 
cribed, markt  and  numbered,  viz.  one,  &c.  (enumerating  the  lots 
assigned  to  him)  lying  and  being,  butted  bounded  and  containing 
in  length  and  breadth  as  by  the  said  indenture  with  the  map  or 
chart  amply  and  largely  is  described,  mentioned  and  expressed ; 
together  with  four  other  lots,  &c.  (describing  them)  all  which  sevt* 
ral  and  respective  lotSy  pieces  and  parcels  of  land^  I,  the  said  testa* 
tor,  do  hereby  give,  devise  and  bequeath  unto  the  said  Minister, 
Elders  and  Deacons  of  the  Reformed  Protestant  Dutch  Church  of 
the  city  of  New-York,  and  to  their  lawful  successors  forever.  To 
Have  and  to  Hold,  all  the  aforesaid  several  and  respective 
lots,  pieces  and  parcels  of  land  unto  the  said  Minister,  fcc. 
and  their  lawful  successors  forever,  to  be  received  and 
employed  by  the  said  Minister,  fcc.  immediately  after  my 
decease^  and  the  decease  of  my  toifcj  Mayken  Harberdinck^ 
for  the  payment  of  the  yearly  stipend,  salary  or  main- 
tenance of  the  respective  minister  or  ministers  which  firom 
time  to  time  and  at  all  times  hereafter,  shall  be  duly  and  legally 
called  to  the  ministrie  of  the  said  church,  and  to  no  other  use 
or  uses  whatsoever."  Then  came  the  following  clause :  ^^  And 
I,  the  said  John  Hai^rdinck,  do  further  give,  devise  and  bequeath, 
unto  my  said  wife,  Mayken  Harberdinck,  all  the  rest  of  my  tem- 
poral estate,  real  and  personal,  none  excepted,  whether  the  same 
shall  be  and  consist  in  houses,  lands,  goods,  chattels,  gold,  silver, 
moneys,  negroes,  bonds,  mortgages,  bills,  book  debts,  or  any 
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Other  effects  or  estate  whatsoeyer,  none  in  the  world  excepted. 
To  Have  and  to  Hold  all  the  rest  and  remaining  part  of  my 
estate,  except  what  fart  as  above  is  bequeathed  and  disposed^  unto 
my  said  wife,  Mayken  Harberdinck,  during  her  natural  life  ;  and 
after  her  decease,  I  give,  devise  and  bequeath  one  just  and  equal 
quarter  part  thereof  unto  my  wife's  sister,  Jannatie  Boss,  to  be 
equally  divided  between  her  children  >  one  other  just  and  equal 
quarter  thereof  I  give,  devise  and  bequeath  unto  all  the  children 
of  BcUtis  Van  Kleeck^  late  of  Dutchess  county,  deceased,  to  be 
equally  divided  between  them,  and  to  their  heirs  and  assigns, 
forever."  The  two  other  quarters  of  the  estate  were  disposed  of 
in  like  manner  to  other  persons.  The  testator  died  previous  to 
7th  February,  1723.  The  appellant  deduced  title  to  the  premi- 
ses in  question  under  the  devise  to  the  children  of  Baltis  Van 
Kleeck. 

The  appellant  further  stated  in  his  bill  that  the  testator,  not- 
withstanding the  partition  set  forth  in  his  will,  continued  seized 
in  fee  simple^  as  tenant  in  common  with  the  four  other  persons, 
between  whom  and  himself  partition  had  been  made  as  stated  in 
his  will,  in  and  to  an  undivided  fifth  part  of  a  certain  piece  of 
land  left  undivided  by  the  proprietors  of  the  Shoemaker's  field, 
lying  between  the  streets  now  called  Nassau  and  William,  and 
Fulton  and  John,  being  about  200  feet  in  length,  and  about  100 
in  width,  and  designated  on  the  map  or  chart  annexed  to  the  ii^ 
denture  of  partition  (referred  to  in  the  will)  as  not  divided  among 
the  proprietors  of  the  tract  called  Shoemaker's  field. 

He  further  stated,  that  the  Reformed  Protestant  Dutch  Church 
were  incorporated  by  letters  patent  under  the  great  seal  of  the 
colony  of  New- York,  on  the  11th  May,  1696,  whereby  a  church 
then  erected  and  certain  real  estate  were  granted  and  confirmed 
unto  the  corporation,  who  were  further  authorized  to  purchase 
and  hold  other  lands,  over  and  above  those  thereby  settled  on  the 
corporation,  not  exceeding  the  yearly  value  of  j£200,  current 
money  of  the  province.  The  appellant  averred  that  the  yearly 
value  of  the  lots  in  the  Shoemaker's  fidd^  claimed  and  possessed 
by  the  corporation  under  John  Harberdinck^  greatly  exceeded 
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JC200^  at  the  time  of  the  death  of  the  testator,  and  at  the  time 
when  the  corporation  took  possession  of  the  property  and  entered 
into  the  receipt  of  the  rents,  issues  and  profits  thereof;  and  al- 
though the  capacity  of  the  corporation  to  take  and  hold  real  es- 
tate had  from  time  to  time  been  enlarged  by  statutes  passed  for 
that  purpose ;  yet  the  appellant  charged  that  the  yearly  value  of 
the  lands  holden  under  the  will  of  Harberdinck  has  in  each  year 
greatly  exceeded  the  amount  which  the  corporation  were  by  law 
authorized  to  take  and  hold,  specifying  the  amounts  received 
between  certain  periods,  and  that  at  the  filing  of  the  bill  they 
were  of  the  yearly  value  of  $30,000. 

The  appellant  averred  that  in  two  ejectment  suits  commenced 
by  him  as  the  heir  at  law  of  one  of  the  children  of  Baltis  Van 
Kleeck,  for  the  recovery  of  a  part  of  the  premises  possessed  by 
the  corporation,  he  had  been  nonsuited  for  the  want  of  sufficient 
proof ;  the  officers  of  the  corporation  refusing  to  be  sworn  or  to 
furnish  him  with  the  evidence  in  their  possession  necessary  to 
the  maintenance  of  the  suits.  He  then  prayed  for  a  discovery, 
an  account,  and  for  general  relief. 

The  respondents  put  in  a  demurrer  to  the  bill,  which,  after 
argument,  was  allowed  by  the  chancellor,  and  the  bill  dismissed 
with  costs.  See  the  opinion  delivered  by  the  chancellory  6 
Paige^s  Ch.  R.  606  et  seq.  Whereupon  the  case  was  removed 
into  this  court  by  appeal.     The  cause  was  argued  here  by 

L.  H.  Palmer  tr  B.  F.  Butler ^  for  the  appellant. 

D.  Lordyjun.  tr  G.  Wood,  for  the  respondents. 

Points  on  the  part  of  the  appellant : 

I.  The  attempted  devise  to  the  church  was  wholly  illegal ; 
tiie  act  and  intention  were  both  absolutely  void  ab  initio^  and  as 
the  land  described  in  this  void  devise  was  not  effectually  dis- 
posed of,  it  constituted  a  part  of  the  residuum  of  the  estate,  and 
passed  to  the  residuary  devisees.  Doe^  ex  dem.  Ferguson^  v. 
i?o€,  1  Harringtony  256,  258.  Denn  v.  Taylor y  2  Chit.  681. 
18  Com.  Law  JR.  457.     Doe  v.  Shejieldy  13  East.     Goodwrighi 


463  CASES  IN  THE  COURT  OF  ERRORS. 


Ytta  Kleeckv.  Datck  Ckaroh  of  New-Tork. 


T.  T%e  Marquii  of  Devimshire^  3  Bos.  Sf  Pul.  600.     Lydott  v. 
Willows^  3  Mod^  229.     Countess  of  Bridgewater  y.  Duke  of 
BoUonj  6  id.  111.    Bennett  t.  French^  Leon.  561.     8  Vin.  Ahr. 
47,  Ao.  9.    Id.  368,  U.  c.    Id.  371,  TT.  c.    Id.  444,  Jfo.  1,  (7. 
c.     14  id.  tit.    Intenty  460.     7  /oA^.  CA.  A.  264  to  273.    Dor 
T.  Ped/ey,  1  Mees  Sr  Wels.  670.     Sttvens  v.  Bide,  Ciw.  Temp. 
Talh.  29.     Sherwood  ond  Jfoon^s  case^  1  Leon,  250.     Crane  y« 
Grctne,  2  Jtoof ,  487.    Brown  t»  IRggSj  4  Fe^ .  716.    Munday  v, 
Mmday,  Cos.  Temp.  Hardk  143.    Dunage  y.   TFJc^e,  Jac^  4^ 
We/A;.     Tregont>tf/6   y.  TregonvUle,  3  Doto'^  jPaW.   R.  206* 
Cruise  y.  Barley,  3  P.  FFm*.  20.     Morgan  y,  Surman,  I  Taun. 
ton,  289.     3  Jlfai^a  ^  Se/to.  300.     14  £kwf ,  372.    6  DouPs  Pari. 
A.  86.     1  Harrington,  256.    Ibyden  y.  Stouten,  5  PtcA;.  628, 
JBrtgAam  y.  Shattuck,  10  td.  309.    Mayor  y.  Gowland,  Dickins 
563.     QoodtUle  y.  jEnof,  6  JIfoore  4r  Pa^e,  682f    Cot£>p.  44- 
ilU/  y.  Mullen,  5  iloir.  ^  /oAn.  194.     Doe  y.  Bartle,  1  j&oid/.  4^ 
Jty^.  81.    /one^  y.  Mitchell,  2  5im.  4r  Stu.  293.     T^eo/Z  y. 
2%eo^3  7  Zmi.  A.  230.    Lessee  of  Cheeseman  y.  TFip^^,  1  Yeatesy 
413.     LUlibridge  y.   «/?dte,  1  JIfafen,  234.     5/oan  y.   Hayhj 
Ravole,  28.     Orooke  y.  De  Fondev,  9  Fe^.  205.     Greene  y.  5^e- 
i^#n^,  17  td.  76.    2  Bestrode,  180.     facon  y.  Ko//,  Oa.  £/«z. 
497.    Id.  422.    Dee  y.  Weatherhy,!}  East,     Doe  y.  Langdouy 
14  id.     Coda  JVopo/eon,  ft.  3,p.  276,  ^t^.  11,  Dona/ion«  hy  Wills, 
^  3 ;  Heirs  and  Legacies,  Jfo.  1002,  §  4  ;  General  Legacy,  JVo. 
1003,  1004,  1006,  1006,  1009,  1011, 1012.     Digest  CivU  Law 
in  JVew-Orleans,  ch.  6,  §  8,  232 ;  art.  1 10,  ^  4,  234  ;  art.  120j 
121.     Doe  y.  Dndardotm,  Ft//65,  276.    PerWn^,  666.    Wright 
y.  Home,  8  JUbd.  22S.     Roe  y.  ^oad,  Fortes,  184.  Goodwrighi 
y.  Opie,  8  JIfod.  123.     Croofte  y.  De  Fonder,  JW/e^,  306.      1 1 
Ves.  332.     Co/e  y.  Clairhourne,  1  WtwA.  285.    Peay  y.  Bar- 
hour,  1  Ifi//'*  S.  C.  jR.  97.    Hy/e  y.  Hyle,  3  Jlfod.  228.     Good. 
Wright  y.  Wright,  12  id.  287.     Gdore  y.  Goore,  9  id..     Cov.  Sr 
Hughes^  Dig.  612.     Wiseman  y.  Baldwin,  Owen,  112.     Per- 
fciiw,  666.     Brownl.  fy  Goldsh.  246,  Fleming  J.  Bulstrode,  292, 
Htt^^on  y.  Simpson,  2  Fe^.  722.     Doe  y.  Kit,  4  T.  P.  603^ 
Warner  y.  WAi^e,  Doug.  339.     Hogson  y.  .^wiftro^e,  id.  34  K 
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White  V.   WhiU^  cited  6  T.  R.  518.     Op.  Eliz.  422,  pt.  20. 

Ward^s  casey  per  Dyer  J.  Plowden^  414.  Cambridge  v.  Rouse j 
8  Ves.  25.  Roe  v.  TTtcA^^,  TTiZ/w,  305.  Maxwill  v,  Co//,  1 
Bro.  a  C.  R.  889. 

« 

1.  By  the  common  law,  as  settled  by  the  English  decisions  at 
the  American  revolution,  the  residuary  legatee  takes  in  preference 
to  the  next  of  kin,  all  legacies  and  bequests  which  become  lapsed 
by  events  subsequent  to  the  making  of  the  will  as  well  as  those 
which  were  originally  void. 

2.  In  residuary  devises  of  landj  or  of  moneys  regarded  as 
land,  whether  to  a  party  for  his  own  benefit,  or  as  trustee,  the 
common  law,  as  settled  at  the  revolution,  gave  the  estate  or 
money  to  the  heir  in  all  cases  of  lapsed  devises,  or  lapsed  charges 
on  the  fund. 

3.  This  preference  of  the  heir  to  the  residuary  legaJtu^  in  all 
cases  of  land,  and  of  uses  springing  out  of  land,  was  founded| 
not  in  reason,  but  on  the  policy  of  the  feudal  system,  and  of  the 
English  constitution,  and  is  not  applicable  here ;  though  being 
firmly  settled  in  England,  as  a  part  of  the  common  law,  it  must 
be  received  and  acted  on*with  us  until  altered  by  the  legislature. 

4.  There  is  a  distinction  between  a  devise  void,  ah  initio^  and 
one  that  becomes  void  by  the  subsequent  death  of  the  devisee, 
or  by  any  other  subsequent  event.  In  the  former  case,  the  land 
attempted  to  be  devised,  sinks  into  the  rmiftum,  and  goes  to  the 
Tesiduary  devisees ;  in  the  latter,  it  goes  to  the  heir  at  law. 
This  distinction  was  taken  in  Bennett  v«  French^  decided  prior  to 
1589 ;  was  several  times  recognized  between  that  time  and  the 
revolution,  and  has  never  been  denied  or  questioned  in  any 
English  case  ^  on  the  contrary,  the  weight  of  English  authority, 
both  before  and  since  the  revolution,  is  decidedly  in  its  favor. 

5.  It  is  not  inconsistent  with  this  distinction,  that  where  lands 
are  devised  to  the  heir  himself,  charged  with  the  payment  of 
legacies  and  debts,  a  void  as  well  a  lapsed  legacy  should  fall  into 
the  estate  for  the  benefit  of  the  heir :  nor  that  a  similar  result 
should  take  place  where  lands  are  devised  to  trustees,  and  directed 
to  be  sold  for  the  payment  of  legacies  and  debts,  and  one  of  the 
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legacies  is  either  void  or  lapsed.  Jackson  y.  Harlock^  Amhler^ 
4S7.  Collins  v.  Wakeman^  2  Ves.  jun.  683.  RasfUey  v.  Mas- 
tersj  1  Ves.  201,  202.  Grovner  v.  Hallum,  2  Blunfs  Jlmbler, 
643.  Arnold  y.  Chapman,  1  Vzs.  sen.  Kennel  y.  Jlhbotj  1  <Stm. 
4*  /S^^uarf,  296.    4  Fe«.  802. 

6.  Nor  is  it  inconsistent  with  this  distinction  that  the  heir,  and 
not  the  residuary  deyisee  should  take  where  there  is  a  deyise  to 
the  heir,  of  land  to  which  he  is  entitled  by  descent.  Hutchinson 
V.  Hammony  per  Bullery  J.  3  Bro.  C.  C  143.  Kennon  v.  Mc 
RobertSj  1  Wash,  109,  in  connection  with  Cole  y.  Claybome^  id. 
265.  Smith  y.  Saunders,  W.  Black.  736.  J^ewkerk  y.  Jfeuh 
kerky  2  Caines,  345.  Cowp.  420.  8  Petersdorf,  132.  Robin- 
son y.  Knight y  2  JBden,  155.  £//u  v.  Smith  1  Fe^.  17.  Jack- 
son y.  Harlocky  Jlmbler,  487. 

7.  The  distinction  aboye  stated  is  founded  in  good  sense. 
Where  the  deyise  is  yoid,  it  is  not  to  be  regarded  as  any  part  of 
the  will,  but  the  will  should  be  construed,  as  if  the  yoid  deyise 
were  stricken  out.  In  such  case,  the  land  described  in  it, 
will  of  course  sink  into  the  general  bulk  of  the  estate,  and  go  to 
the  residuary  deyisee  if  there  be  one. 

8.  The  two  American  cases  cited  by  the  chancellor,  in  which 
it  has  been  held,  that  a  deyise  Toid  ab  initio  did  not  fall  into  the 
residuum,  but  descended,  as  in  the  case  of  a  lapsed  devise  to  the 
heir  at  law,,  were  decided  without  reference  to  the  aboye-men- 
tioned  distinction  ;  are  not  binding  on  the  courts  of  this  state, 
and  especially  on  this  court ;  and  are  moreover  contrary  to  the 
English  decisions,  and  to  other  American  cases  of  higher 
authority. 

9.  If  no  authoritative  decision  on  thid  point  has  been  made  by 
the  courts  of  this  state,  we  must  take  the  English  adjudged  cases 
as  eyidence  of  the  common  law.  Those  cases,  as  above  stated,  are 
in  favor  of  the  distinction  referred  to,  which  should  the  more 
readily  be  adopted  by  the  American  courts,  as  there  is  here  no 
good  reason  for  extending  any  peculiar  immunity  to  the  heirs  at 
law.  Jackson  y.  Harlock,  Ambl.  487.  Grosvenor  y.  Hallam, 
id.  643.    J^Tewell  y.  Jfewelly  12  Price,  300.     Slade  y.  Slade. 
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2  Vem.  624.    Bert  v.  Rigdouy  1  Plowd.  340.     1  P.  HW.  307. 
1  Stange,  25. 

II.  Notwithstanding  the  testator's  attempt  to  devise  the  land 
to  the  church,  and  admitting  that  he  actually  intended  that  the 
residuary  devisees  should  take  nothing  which  he  had  attempted 
to  give  the  church,  there  yet  remained  in  legal  contemplation 
a  residuary  and  contingent  interest,  founded  on  the  condition 
annexed  by  law  to  every  devise  of  this  sort,  that  the  land  may 
revert  by  the  dissolution  of  the  corporation,  or  by  breach  of  the 
condition  on  which  the  devise  is  made.  This  reversionary  and 
contingent  interest  wa«  a  proper  subject  of  devise,  consistently 
with  the  declared  intent  of  the  testator ;  and  even  had  the  devise 
been  valid,  would  have  gone  to  the  residuary  devisees.  The  de« 
scent  to  the  heir  was  thus  broken  ;  and  the  actual  devise  of  the 
reversionary  and  contingent  interest  to  the  residuary  devisees, 
drew  along  with  it  (the  devise  to  the  church  being  void)  the 
whole  estate,  according  to  the  well  settled  distinction,  in  the 
English  cases  ,  which  is  recognised  and  assented  to  by  his  honor 
the  chancellor,  in  his  opinion  in  this  case.  2  Black,  Comm.  175. 
Angel  on  Corp.  105,  ^  2.  Co.  Litt.  13,  b.  1  Black.  Comm. 
484.  2  id.  256.  Trustees  of  Dartmouth  College  v.  Woodward^ 
4  Wheaton^  518.  Case  of  Sutton^ s  Hospital j  10  Coke,  24,  33. 
Alleyn^  28.  1  Freeman^  519.  2  Cowp.  808.  2  Bos.  ^  Pull. 
600.  1  H.  Black.  30.  3  T.  R.  88.  Right  of  Visitation,  1 
Wash.  262.  Phelps  v.  Berry,  per  Ld.  Holt,  Skinner,  447,  483, 
484.  Eden  v.  Foster,  2  P.  Wms.  325,  426.  36  Pick.  538. 
10  id.  309.  WUles,  296.  1  Ves.  420.  3  Maule  4"  Sel.  300. 
Fortes.  84.  Salkeld,  229.  11  Mod.  61.  2  Vernon,  394.  1  H 
Black.  30.  Co.  lAtt.  215,  a.  251,  a,  b.  Lift.  ^415.  Black. 
Comm.  158.  Doe.  v.  Scott,  3  Maule  ^  Sel.  306.  WUles,  296, 
300.  Avelyn  v.  Ward,  1  Vesey,  420.  Sprig  v.  Sprig,  2 
Vernon  394.     6  Halst.  R.  224.     Paige  v.  Haywood,  11  Mod.  61. 

in.  The  situation  of  the  testator's  family ;  the  intention  to 
dispose  of  all  his  property,  expressed  in  the  preamble  and  con- 
clusion of  his  will ;  and  the  singularly  by  comprehensive  words  of 
the  residuary  devise,  leave  no  doubt  that  he  actually  and  fully 
intended  that  all  his  property,  not  otherwise  effectually  disposed 
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of,  should  go  J  whether  known  to.  him  or  not,  to  his  residuary 
devisees.  They,  and  not  his  heir  at  law,  were  the  special  objects 
of  his  bounty.  Even  admitting  that  this  case  stands  on  the 
same  ground  as  a  lapsed  devisei  still  there  is  a  plain  intent  that 
the  heir  at  law  shall  not  take,  which  even  in  the  case  of  a  lapsed 
devise  is  sufficient  to  carry  the  estate  to  the  residuary  devisee. 
Wilse  V.  Wilsej  5  Moore  Sf  Payne^  Beachcrqft  v.  Beachcraft^  3 
Vem,  690.  Munday  v.  Munday^  Cos.  Temp,  Hardw,  143. 
Morgan  v.  SuermaUy  I  Taunt,  289.  Frogmorton  v.  Halliday 
]  Wm.  Black.  Putnam  v.  Stevens^  16  East^  505.  Kennon  v. 
McRobertSj  1  Wash.  107, 108, 109  j  Rule^  p.  104,  105.  Smith 
v.  Sandersy  2  Wm.  Black.  R.  736.  Smith  v.  Trigga^  1  Stra. 
487.  2  Vem.  690.  Cole  v.  Clarehoumy  1  Wash.  Strong  v. 
Treaty  1  Wm.  Black.  JR.  200.  Robistm  v.  Knight^  2  Edeny 
155.     Doe  V.  Jlpeny  4  T.  R.  87.    6  Mod.  111.     10  id.  371. 

3  W.  229.  2  Fern.  690.  5  Harr.  !f  Johns.  190.  Sherwood 
4r  JVbne^  ca*e,  1  ieon.  250.    2  Uoo^,  487.    Brown  v.  HiggSy 

4  Fe^.  716. 

IV.  Supposing  the  residuary  devisees  not  entitled  to  the  land 
attempted  to  be  devised  to  the  church,  yet  the  demurrer  should 
have  been  overruled. 

1.  The  church  is  in  the  possession  of  an  undivided  share  in 
Shoemaker's  field,  claiming  it  under  the  will  of  the  testator, 
which  is  not  contained  in  the  attempted  devise  to  it,  but  which 
was  intentionally  and  expressly  devised  to  the  residuary  devisees. 

2.  The  complainant,  as  a  representative  of  the  residuary 
devisees  is  entitled  to  the  inspection  and  use  of  the  will  for  the 
purpose  of  having  it  proved  and  established,  especially  as  against 
a  volunteer  who  has  the  will  in  his  possession* 

3.  The  complainant  was  entitled  to  the  discovery  prayed  for, 
to  enable  him  to  prosecute  his  suit  at  law  against  the  church. 
Sfffolk  V.  Greeny  1  Mk.  451.  Bishop  of  Sodor  and  Man  v. 
Earl  of  Derby y  2  Ves.  357.  Attorney  Gen.  v.  Broumy  1  Swanst. 
304,  n.  6.     1  Har.  Ch.  Pr.  294.    2  Madd.  Ch.  283. 

Points  on  the  part  of  the  respondents  : 
I.  Supposing  the  devise  to  the  church  to  be  void,  the  residu- 
ary devisees  cannot  take  the  land  so  devised  ;  because, 
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1.  In  devises  of  real  property ,  the  intent  is  to  pass  nothing 
by  the  residuary  clause,  which  the  antecedent  clauses  of  the  will 
purport  to  grant  to  others.  A  devise  of  land  operates  upon  and 
refers  only  to  real  estate  then  belonging  to  the  devisor ;  and  all 
devises  of  land,  as  well  residuary  devises  as  others,  are  specific. 
tn  both  these  respects  a  residuary  devise  of  land  differs  from  a 
residuary  bequest  of  personalty.     Howe  v.  Earl  of  Dartmouth^ 

7  F(wcy,  jun.  147.  Smith  v.  Saunders^  2  W,  Black.  736;  C&uh 
pery  420,  S.  C.  Grosven&r  v.  Hallamj  2  Ambler j  646,  BlunpM 
ed.  4  Mass,  R.  154.  2  Powell  on  Devises^  ch.  6,  Jarman^s 
ed. 

2.  As  well  in  the  case  of  an  antecedent  devise,  which  is  ino* 
perative  by  reason  either  of  the  illegality  of  the  devise  or  of  the 
previous  death  of  the  devisee,  as  in  the  case  of  an  antecedent 
devise  which  lapses,  the  will  purports  to  give  to  the  devisee  the 
subject  devised.  The  intent  of  the  testator  is  to  exclude  all 
such  devises  froin  the  operation  of  the  residuary  clause. 

3.  The  intent  thus  to  exclude  from  the  residuary  clause  is  as 
strong  in  the  case  of  an  illegal  devise  as  of  a  lapsed  devise  j 
the  latter  is  as  inoperative  as  the  former,  inaanuch  as  the  will  is 
ambulatory  and  entirely  inoperative  until  the  death  of  the  testa- 
tor. Therefore,  the  decisions  in  favor  of  excluding  from  tl^ 
operation  of  the  residuary  devise,  lands  embraced  in  anteced^t 
devises  in  case  of  lapse  are  equally  authorities  to  exclude  lands 
embraced  in  devises  de  facto  which  are  illegal.  Cases 
of  lapsed  devises :  Doe  V.  Underdown^  WUles^  293.  Ames^ 
bury  V.  Broum^  citea  by  Grey^  Chief  Justice^  in  2  Black* 
R,  739.     Wnght  v.  Home^  (also  cited  as  Wrig/U  v«  Holly) 

8  Mod.  122;  Fortes  188,  S.  C;  WUlesy  299  iSf.  C.  Roe 
V.  Floodj  1  Fottes.  182.  Aveylyn  v.  TTord,  1  Vesty^  sen. 
420.     Smith  v.  Saunders^  S  W.  Black.  736. 

4.  In  the  case  of  illegal  devises  the  intent  of  the  testator  fail* 
ing,  and  it  being  inadmissable  to  conjecture  what  would  have 
been  his  disposition  of  the  devised  land  had  he  known  of  the 
failure,  it  descends  to  the  heir  at  law,  who  is  not  to  be  disinheri- 
ted, unless  by  plain  words  or  clear  implication.  Denn  v.  Gaskin^ 
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CowpcTj  266.  Prec,  in  Ch.  473.  Tregonell  v.  Sydenham^  3 
jDoio,  210.  Schauber  v.  Jackson^  7  Coweuj  187  ;  2  Wendell^  13 
S.  C  in  €rror.  Grosvenor  v.  Hailam^  2  Ambler^  645,  Blunfs 
ed.    2  TT.  B/acA:.  736. 

5.  Although  an  illegal  devise  of  particular  lands  shows  an 
intent  to  exclude  the  hdr^  it  also  shows  an  intent  to  exclude  the 
residuary  devisee  from  taking  it.  The  intent  failing,  the  heir 
takes,  not  simply  by  force  of  the  intent,  but  by  the  rule  of  law. 
C€Lses  us  last  cited. 

6.  The  weight  of  authority  is  in  faror  of  excluding  all  cases 
of  inoperative  antecedent  devises  from  the  residuary  clause.  1. 
Cases  of  lapsed  devises,  supra.  2.  Cases  of  void  devises: 
Ameshury  v.  Brovm^  cited  in  2  W.  Black.  131.  Goodright  y. 
Opie,  8  Mod.  123.     WilleSy  299.     Collins  v.  Wakeman,  2  Vesey^ 

jiAl^SSZ.  3.  Cases  of  conditional  devises :  J^ewkerk  y.  Jfev)* 
ker^"  2  Caines,  345,  Roe  v.  Floodj  1  Fortes.  1^4.  Doe  v. 
Scotty  J  Maule  tf  Selw.  300.  Hayden  v.  Stoughton^  5  Pick. 
530.  4.  Cases  in  which  the  heir  takes  illegal  charges  for  chari- 
ties :  Arnold  v.  Chapman^  1  Vesey^  sen.  108.  Grosvenor  v. 
Hallam^  2  Ambler^  645.  Durour  v.  Matteux^  1  Vesey^  sen.  321; 
1  Sim.  4-  Stu.  292,  S.  C.  Jones  v.  Mitchell,  id.  290.  5.  Cases 
of  illegal  devises  :  Tregonwell  v.  Sydenham,  3  Dow.  200.  Green 
V.  Dennis y  6  Conn.  B.  293.  Lingan  v.  Carroll,  3  /Tar.  4r  Jtfc- 
Ifen.  333.  Jamef  v.  James,  4  Paige,  115.  5ee  a/^o  2  Powell 
en  Devises,  ch.  3  and  5,  Jarman^s  ed*  cited  in  Law  Lib.  vol.  5, 
JV.  S. 

7.  In  the  present  will,  the  peculiar  language  of  the  residuary 
clause  shows  an  express  intent  to  exclude  from  it  all  the  real 
estate  which  the  will  antecedently  purports  to  devise,  whether 
legally  and  effectually  devised  or  not. 

11.  Supposing  the  devise  to  the  church  to  be  valid,  the  resi- 
duary devisee  cannot  take ;  because, 

1.  There  is  no  actual  or  valid  condition  attached  to  the  devise, 
J>fewkerk  v.  J^ewkerk,  2  Caines,  345  ;  Co.  Litt.  223 1  Bradley 
Y.  Prixeito,  3  Vesey,  jun,  324  ;  and  if  there  were,  none  but  the 
heir  could  take  advantage  ofit. 
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2.  If  there  be  a  condition,  it  cannot  operate  so  as  to  create  a 
legal  and  valid  conditional  limitation  of  the  lands  in  question,  to 
the  residuary  devisees. 

After  advisement,  the  following  opinions  were  delivered: 

By  Chief  Justice  Nelson.  It  is  admitted,  for  the  purposes 
of  this  decision,  that  the  devise  to  the  church  is  void ;  that  body 
being  incapable,  as  the  law  stood  at  the  time,  of  taking  or  holding 
real  property  by  devise.  And  this  presents  the  most  material 
question  involved  in  the  case,  viz  :  whether  the  premises  thus 
ineffectually  disposed  of  to  the  church  passed  to  the  residuary 
devisees,  under  the  clause  of  the  will  in  their  favor,  or  descended 
to  the  heirs  at  law. 

The  intent  of  the  testator  is  always  the  leading  enquiry,  when 
searching  after  the  meaning  of  the  whole  or  of  any  particular 
clause  of  his  will ;  and  no  person  can  claim  any  interest  or  f*-^  .^e 
under  it,  unless  he  can,  from  the  language  employed,  rai-^^an 
intent,  express  or  implied,  to  give  him  such  interest.  1?he  heir 
takes  independently  of  the  will — the  devisee  only  by  virtue  of 
its  provisions.  It  is  a  fundamental  rule,  also,  that  an  heir  at  law 
shall  not  be  disinherited,  unless  there  are  express  words  or  a 
strong  implication  to  that  effect ;  because,  as  is  said,  the  title 
of  the  heir  is  founded  on  the  laws  of  descent,  which  are  certain, 
and  is  therefore  not  to  be  defeated  by  an  uncertain  devise.  And 
further:  If  the  estate  is  not  effectually  given  to  some  other  person 
or  body,  the  heir  takes  it,  because,  however  strong  the  language 
of  the  will  and  intent  of  the  testator  may  be  to  cut  him  off,  it  is  not 
enough ;  there  must  b^  an  operative  gift  of  the  estate  away  from 
him.  These  are  familiar  general  rules  in  respect  to  the  con- 
struction of  wills  which  have  a  bearing  upon  the  particular  ques- 
tion before  us ;  but  there  are  one  or  two  others  which  I  will 
advert  to,  relating  directly  to  the  interpretation  of  the  residuary 
clause. 

The  effect  of  the  residuary  clause  has  frequently  come  under 
the  consideration  of  the  courts  in  respect  to  contingent  and  remote 
reversionary  interests  existing  in  the  devisor  at  the  date  of  his  will, 
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which  he  had  not  previously  disposed  of  by  any  words,  and 
which  therefore  remained  fit  subject  matter  for  the  sweeping 
residuary  provision  to  act  upon.  The  question  has  usually 
arisen  between  the  heir  and  the  residuary  devisee^  the  former 
insisting  that  the  interest  claimed  was  not  included  in  that  clause. 
The  leading  case  is  Strang  v.  Fealty  2  Burr^  910,  in  which  the 
court  lay  down  the  rule,  that  the  generality  of  the  expression 
used  in  the  residuary  clause,  if  unrestrained  and  unqualified  by 
other  words,  would  carry  all  the  testator's  estate  in  possession, 
reversion  or  remainder,  but  that  these  general  words  may  be 
restrained  by  others,  either  expressly,  or  as  clearly  and  plainly 
to  be  collected  from  the  will ;  or,  as  perhaps  better  expressed 
by  Lord  Tenterden,  Ch.  J.  in  Doe  v.  Fossecky  1  Bam.  tf  Adol. 
186,  where  he  says:  ^^  I  take  the  general  rule  of  construction  to 
be  that  all  the  testator  has,  which  is  not  otherwise  disposed  of, 
passes  under  a  residuary  clause,  unless  there  appear  from  other 
parts  of  the  will  when  the  whole  is  read,  a  clear  and  manifest 
intention  that  something  should  not  pass."  He  further  observes, 
^^  that  it  is  not  necessary  that  the  testator  should  have  a  particu- 
lar property  or  interest  in  his  contemplation  when  framing  the 
residuary  clause  ;  the  question  is,  what  intention  appears  on  the 
whole,  and  the  property  will  pass,  unless  it  can  be  shown  that 
the  testator  distinctly  intended  otherwise."  This  brings  us 
directly  to  the  application  of  these  rules  to  the  will  under  con- 
sideration. 

It  must  be  admitted  that  the  residuary  clause,  copious  as  is 
the  language  of  conveyancing,  could  not  very  well  be  made  more 
comprehensive }  and  of  course  operates  upon  every  interest  or 
estate  that  the  testator  had  at  the  time,  and  from  which  it  is  not 
restrained  by  his  manifest  intent,  as  indicated  by  other  portions 
of  his  will.  For  the  respondents  it  is  insisted  such  intent,  in 
respect  to  the  premises  in  question,  is  indicated  by  the  previous 
disposition  to  the  church — that  that  act  of  the  mind  is  irrecon- 
cileable  with  the  idea  of  an  intent  at  the  same  time  to  give  the 
premises  to  the  residuary  devisees — that  the  first  is  plainly  ex- 
pressed, the  devise  being  in  terms  to  the  church,  and  that  the 
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court  therefore  cannot  by  construction  raise  another  for  the  benefit 
of  the  residuary  devisees  contradictory  to  it.  I  was  strongly 
impressed  with  the  force  of  this  riew  on  the  argument,  and  did 
not  then  and  do  not  now  perceive  how  it  can  successfully  be  met, 
unless  it  is  by  calling  in  aid  some  principle  of  law  that  will  jus- 
tify us  in  obliterating  from  the  will  this  devise,  so  that  it  may 
be  disregarded  in  searching  for  the  intent  of  the  testator ;  then 
scope  would  be  given  to  the  general  words  to  operate,  and  carry 
the  estate  over  to  the  residuary  devisees.  It  is  admitted  for  all 
purposes  of  passing  the  property  to  the  church,  this  clause  is  as 
ineffectual  as  if  it  was  out  of  the  will,  and  has  thus  failed  to 
further  the  object  for  which  it  was  inserted:  so  far  confessedly 
it  is  mere  blank  paper.  But  is  there  any  principle  that  will 
authorise  us  to  reject  the  words  when  searching  through  the  will 
to  ascertain  the  meaning  of  other  provisions  and  expressions? 
None  was  referred  to  on  the  argument,  and  after  a  diligent 
examination,  I  have  been  unable  to  find  any.  Indeed  the  con- 
trary rule  seems  to  be  well  settled ;  namely,  that  a  testator  is  in 
general  supposed  to  calculate  upon  his  dispositions  taking  effect, 
and  not  to  provide  for  the  happening  of  events  which  will  defeat 
them  as  the  death  of  devisees,  legatees,  &c.  The  whole  doctrine 
of  lapse  stands  upon  this  principle.  2  Mk.  375.  2  Powell ^  11 
Jarman^s  ed. 

Besides,  no  rule  is  better  settled,  or  founded  in  more  obvious 
sense,  than  the  one  which  requires  that  all  parts  of  a  will  are  to 
be  construed  in  relation  to  each  other.  General  words  in  one 
part  may  be  restrained  by  subsequent  words,  and  shall  be  con- 
strued so  as  not  to  defeat  the  intention  of  the  testator,  to  be  collec- 
ted from  any  other  part  of  the  will.  1  B«rr.  38.  4  T.  fi.  82.  Sid. 
5.  Powell,  6.  I  might  also  refer  to  a  considerable  class  of  cases, 
the  principle  of  which  has  not  been  doubted,  though  there  is 
some  confusion  arising  out  of  its  application,  where  a  devise  of 
real  property  is  made  after  first  directing  a  sum  of  money  to  be 
taken  out ybr  the  benefit  of  a  charity,  which  is  void,  and  where 
such  money  partaking  of  the  nature  of  the  property  out  of  which 
it  is  to  be  raised,  has  been  abjudged  to  descend  as  an  undisposed 
interest  in  the  real  estate  to  the  heir,  instead  of  sinking  into  the 


472  CASES  IN  THE  COUBT  OF  ERRORS. 


Van  Eleeck  v.  Dutch  Church  of  New- York. 


inheritance  and  passing  to  the  devisee.  Gro^enor  v.  Hallam^ 
Ambler^  643,  is  one  of  this  class,  and  Bl<^d  ▼.  WilkinSy  cii$d 
1  Bro,  Ch.  Cos.  61.  Others  will  be  referred  to  hereafter,  upon  a 
closer  view  of  the  case.  Now  in  all  this  class  of  cases,  it  will 
be  perceiyed  that  the  void  provision  in  respect  to  the  charities 
must  have  been  regarded  by  the  court,  and  not  only  so,  but  a 
most  important  effect  given  to  the  words.  If  the  clause  had 
been  considered  as  obliterated,  as  insisted  upon  here,  the  devisee 
of  the  estate  out  of  which  the  sum  of  money  was  to  be  raised, 
would  have  taken  it  disencumbered  of  the  charge — no  words 
would  have  been  left  by  which  the  court  could  have  fastened  it 
upon  the  devised  premises.  But  instead  pf  this,  the  provision, 
though  ineffectual  to  carry  the  fund  to  the  object  of  the  testator's 
bounty,  is  considered  as  clearly  indicating  an  intent  to  take  it  out 
of  the  estate  devised,  and  hence  not  to  give  it  to  the  devisee  ; 
and  thus  the  fund  failing  to  the  purpose  of  the  testator,  and  not 
being  otherwise  disposed  of,  descends  by  force  of  law  to  the  heir. 
I  cannot  doubt,  therefore,  that  we  are  bound  to  read  this  clause 
in  expounding  the  will ;  and  that  though  altogether  ineffectual  to 
pass  the  property  to  the  church,  it  must  be  taken  into  our  con- 
sideration the  same  as  any  other  words,  for  the  purpose  of  assist- 
ing in  collecting  the  meaning  of  the  testator  in  respect  to  other 
dispositions.  Looking  then  at  the  words  of  the  clause  devising 
the  property  to  the  church  under  the  most  favorable  rules  of 
construction  respecting  the  generality  of  the  expression  of  the 
residuary  clause,  do  they  not  evince  a  clear  intent  to  except  the 
premises  from  it  ?  The  testator  thereby  contemplated  giving  them 
not  to  the  residuary  devisees,  but  to  the  church — to  the  "  Minis- 
ter, Elders  and  Deacons,''  and  ^'  their  successors  forever ;"  and 
assuming,  as  I  have  shewn,  that  he  is  supposed  to  calculate  upon 
his  dispositions  taking  effect,  it  seems  to  me  difficult  to  conceive 
of  a  stronger  negative  clause  against  a  disposition  to  any  other 
devisees. 

The  case  was  very  ably  argued  by  the  respective  counsel,  both 
on  principle  and  authority,  and  it  was  made  very  manifest  that 
the  adjudged  cases,  as  well  as  the  dicta  of  learned  judges,  are 
singularly  contradictory  on  the  point.   .  For  this  reason  I  have 
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recurred  to  first  principles,  the  only  sure  process  by  which  to 
test  the  soundness  or  unsoundness  of  conflicting  cases.  But 
even'  the  number  and  weight  of  the  authorities,  I  think,  are  in 
accordance  with  these  principles.  Chrosvenar  t.  Hallamj  Amhler^ 
643,  has  been  considered  a  leading  case,  and  always  referred  to 
on  the  point.  There  the  testator  devised  to  his  executors  and 
their  heirs  a  messuage,  subject  to  the  payment  of  the  annual  sum 
of  JCIO,  which  he  gave  to  charitable  uses ;  and  he  gave  the 
residue  of  his  real  estate  in  trust,  to  be  sold,  directing  the  mo^ 
neys  arising  therefrom,  together  with  his  personal  estate,  to  be 
distributed  as  therein  specified.  The  j£10  annuity  for  charitable 
uses  was  void,  and  the  question  presented  was,  whether  it 
belonged  to  the  keir^  or  the  residuary  devisee.  The  fund  was 
regarded  as  real  estate,  and  there  was  no  question  but  the  residu- 
ary clause  was  comprehensive  enough  to  embrace  it.  It  is,  there* 
fore,  impossible  to  distinguish  it  in  principle  from  the  case  before 
us.  Lord  Camden  held,  that  the  heir  was  entitled.  The  rule  as 
to  real  estate  is,  he  said  that  where  the  intention  of  the  testator  is 
to  devise  the  residue  exclusive  of  the  part  given  away,  the  residu- 
ary devisee  shall  not  take  that  part  in  any  event.  He  considered 
the  rent  charge  of  the  JBIO  severed  forever  from  the  devise  to 
the  residuary  legatees.  The  doctrine  of  this  case  was  recognized 
by  Lord  Eldon,  in  TVegonwell  v.  Sydenham^  3  DovPs  Pari.  Cos. 
212.  Baker  v.  Hallj  12  Ves.  496,  is  also  a  clear  authority  for 
this  principle.  There  the  testator  gave  to  a  minister  or  clergy- 
man of  a  certain  parish  forever,  an  annuity  or  rent  charge,  of 
JC35,  to  be  issuing  out  of  a  certain  messuage,  &c.  for  charitable 
purposes ;  he  then  devised  the  same  (subject  to  said  annuity) 
upon  certain  trusts ;  and  devised  all  the  residue  of  his  real  and 
personal  estate,  not  therein  before  disposed  of,  upon  other  trusts, 
&c.  The  question  was,  whether  the  annuity,  the  devise  of  which 
was  void,  went  to  the  residuary  devisee,  or  to  the  specific  devisee. 
Sir  William  Grant,  the  master  of  the  rolls,  said,  that  the  testator 
appeared  to  have  expressly  excepted  the  annuity  out  of  the  resi- 
due of  his  estates,  and  could  never  have  had  it  in  contemplation 
that  it  should  go  in  any  event  to  the  resi^ary  devisee.  It  is 
true  he  held  that  it  sunk  for  the  benefit  of  the  specific  devisee ; 
Vol.  XX.  30 
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whereas,  according  to  Grosvenor  v.  Hallam^  it  should  have  gone 
to  the  heir.  The  heir,  however,  was  not  before  the  court,  and 
his  right  does  not  seem  to  have  been  noticed.  But  so  far  as  the 
principle  is  concerned,  in  the  case  before  us^  it  b  a  clear  authority 
against  the  residuary  devisee  ;  because  it  directly  decides,  that  a 
Toid  devise  of  an  interest  in  real  estate  is  so  far  effectual  as  to 
evince  an  intent  to  take  it  out  of  the  sweeping  residuary  clause, 
as  much  so  as  if  it  had  been  in  every  other  respect  valid. 
The  case  of  Gihhs  v.  Ramsey j  2  Ves.  $*  Bea,  294,  decided  also 
by  Sir  William  Grant,  about  14  years  after  Baker  t.  Hall  was 
decided,  is  as  follows  :  The  testatrix  devised  her  real  and  personal 
estate  to  trustees,  upon  trust  to  sell,  and  out  of  the  money  she 
bequeathed  certain  charitable  legacies,  which  were  Toid.  She 
then  bequeathed  the  residue  of  the  moneys  arising  from  the  sale^ 
and  all  the  residue  of  her  personal  estate,  &c.  The  master  of 
the  rolls  said  it  was  clear  that  such  part  of  the  real  estate  as  is 
given  to  charitable  purposes  belongs  to  the  heir  at  law,  and  does 
not  go  either  to  the  next  of  kin,  or  the  residuary  legatee.  It 
will  be  seen  that  there  could  be  no  question  here  but  that  the 
residuary  clause  was  comprehensive  enough  to  embrace  the  fund 
bequeathed  to  the  charitable  uses  ;  because  it  included  in  express 
terms  the  rest  and  residue  of  the  moneys  arising  from  the  sale  of 
the  real  as  well  as  personal  estates.  The  case  of  Jones  v.  Mitchely 
1  Sim.  tf  5^u.  290,  decided  by  Sir  John  Leach,  master  of  the 
rolls,  in  1823,  is  also  directly  to  the  point.  The  testatrix  devised 
her  real  estate,  after  certain  limitations,  to  trustees,  in  trust,  to  b^ 
sold,  and  out  of  the  moneys  produced  by  the  sale  to  pay  certain 
legacies,  and  then  a  legacy  of  £800  to  charities^  and  the  residue  to 
R.  The  master  of  the  rolls  held  that  the  void  legacy  of  JE800  be- 
longed to  the  AetV,  on  the  principle  that  the  residuary  devisee  of  real 
estate,  or  of  the  price  of  real  estate,  could  take  nothing  but  what 
was  at  the  time  intended  for  him.  His  words  are  worth  transcrib- 
ing, as  distinctly  marking  the  principle  upon  which  I  have  supposed 
the  case  before  us  must  turn.  He  observes,  that  the  will  as  to 
personal  estate^  speaks  at  the  time  of  the  death  of  the  testator,, 
and  the  residuary  legatee  takes  not  only  what  is  undisposed  of 
by  the  expressions  of  the  will,  but  that  which  becomes  undisposed 
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of  at  the  death  by  disappointment  of  the  intention  of  the  will  ; 
it  is  otherwise  as  to  the  residuary  devisee  of  real  estatCj  or  of  the 
price  of  real  estate,  as  to  him  the  will  speaks  only  at  the  time  of 
making  it,  and  he  can  take  nothing  but  what  is  at  that  time  inten^ 
dedfor  him.  The  master  of  the  rolls  seems  to  have  had  in  his 
mind  the  words  of  Lord  King,  in  delivering  his  opinion  in 
Wright  V.  Hallf  a  century  before,  and  which  are  approved  by 
Chief  Justice  Willes,  in  Doe  v.  Underdownj  WUles^  299.  He 
there  said,  speaking  of  a  devise  of  real  estate,  that  though  the 
will  was  not  complete  until  the  death  of  the  testator,  so  as  to 
vest  any  thing  in  the  devisee,  yet  that  the  intent  of  the  testator 
is  to  be  taken  to  be,  as  things  stood  at  the  time  of  making  his 
will,  for  he  makes  it  as  if  he  meant  to  die  that  moment.  The 
same  view  will  be  found  in  the  case  of  Smith  v.  Saunders j  2 
Black,  jR.  739,  and  in  Ariushury  v.  Brown^  there  cited.  The 
principle  is  also  distinctly  admitted  by  Lord  Eldon,  in  Tregon- 
well  V.  Sydenham^  3  Dov/a  Pari.  Cat.  194,  where  he  observes : 
If  the  trusts  had  been  to  raise  JC20,000  for  charities,  (which  we 
have  seen  would  have  been  clearly  void,)  and  after  the  sum  had 
been  raised,  then  to  the  devisees,  as  the  intention  would  not  have 
been  in  their  favor,  the  heirs  would  have  been  let  in. 

Now,  it  is  to  be  remarked  in  respect  to  all  these  cases :  1. 
That  they  afford  conclusive  authority  that  the  words  of  the  void 
clause  of  the  will  must  be  read,  as  effect  was  given  to  them  in 
each  case  to  except  the  estate  from  the  residuary  clause,  under 
which  it  must  otherwise  have  passe4 ;  and  2.  That  they  afford  a 
most  respectable  body  of  authority,  ancient  and  modern,  upon 
the  very  point,  in  affirmation  of  the  principle  which  naturally 
results  on  reading  the  clause,  that  though  it  fails  in  legal  effect 
to  carry  the  estate  to  the  object  intended,  it  clearly  evinces  an 
intent  not  to  give  it  to  the  residuary  devisee,  and  is,. therefore 
effectual  to  separate  th^  subject  matter  of  the  two  devises ;  and 
then,  in  the  absence  of  any  effectual  or  executed  intent,  to  pass 
this  estate  by  the  testator,  being  an  undisposed  interest  it  de- 
scended to  the  heir  at  law. 

Another  ground  was  also  urged  by  the  appellant,  to  wit :  that 
here  was  a  remote  contingent  interest  undisposed  of  by  the  will 
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to  the  church,  which  would  haye  passed  under  the  residuary 
clause  if  the  devise  had  been  valid ;  founded  upon  the  principle 
that  the  land  reverts  on  dissolution  of  the  corporation,  or  for 
breach  of  any  condition  upon  which  the  property  is  given.  I 
cannot  think  this  view  at  all  applicable  to  the  case.  It  assumes^ 
what  is  denied,  that  the  devise  is  valid  ;  for  without  this  there 
can  be  no  reversionary  interest  for  the  residuary  clause  to  operate 
upon,  and  thus  draw  after  it  the  body  of  the  estate.  The  devise 
being  void  ah  initio^  on  the  decease  of  the  testator  the  law  must 
necessarily  at  once  give  such  a  direction  to  the  estate  as  is  in 
accordance  with  its  principles.  The  dissolution  of  the  corpora- 
tion, or  the  breach  of  the  condition  of  the  gift,  cannot  have  any 
effect  upon  the  estate  when  the  corporate  body  was  never  seized 
of  it ;  the  gift,  of  course,  was  nugatory.  After  this,  the  con- 
tingencies  upon  which  the  argument  supposes  the  estate  may 
pass,  can  never  occur  in  respect  to  this  estate,  any  more  than 
they  could  in  respect  to  an  estate  where  a  gift  had  never  been 
attempted. 

It  was  further  insisted  by  the  counsel  for  the  appellant  that  a 
small  portion  of  the  premises,  known  as  the  Shoemaker^ s  fieldy 
in  possession  of  the  defendants,  was  not  embraced  in  the  devise, 
and  therefore  undeniably  passed  under  the  residuary  clause. 
This  question  turns  upon  the  true  construction  of  the  description 
of  the  premises  in  the  devise.  The  testator  gives  all  his  righty 
title,  interest  and  property  in  and  to  an  equal  fifth  part^  $*c., 
of  all  that  tract  called  and  known  by  the  name  of  the  Shoema- 
ker's field,  &c.,  containing  by  estimation  about  sixteen  acres  ; 
and  which  tract  or  parcel  had  been  surveyed,  and  laid  out  some 
years  before  into  164  lots,  with  streets,  lanes,  &c.,  as  would 
fully  appear  by  an  indenture  with  a  map  annexed,  signed  by  all 
the  proprietors,  and  by  which  it  would  appear  that  35  of  the 
164  lots  fell  to  the  share  of  the  testator,  as  therein  marked, 
numbered  and  bounded.  It  further  appears  from  the  bill,  and  is 
admitted  by  the  demurrer,  that  the  testator,  besides  these  lots, 
held  as  tenant  in  common  with  the  other  owners  one-fifth  of 
another  part  of  the  Shoemaker's  field,  which  was  left  undivided, 
being  about  200  feet  by  100  feet,  and  which  is  also  laid  down 
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in  the  partition  map  as  not  divided  among  the  owners.  Now, 
the  question  is,  whether  this  andivided  piece  is  included  within 
the  devise,  upon  a  sound  construction  of  the  description. 

The  terms  of  the  devise  at  first  are  general,  and  undoubtedly 
sufficient  to  embrace  both  the  divided  and  undivided  parcels,  but 
they  are  succeeded  by  a  very  exact  and  particular  location  upon 
the  ground — which  tract  or  parcel^  he  says,  was  divided  into  164 
lots  some  years  before,  with  streets  and  lanes  according  to  a 
map  and  boundaries  in  the  deed  of  partition,  where  each  lot  is 
particularly  described.  A  general  description  of  a  lot  or  farm  by 
a  common  name,  succeeded  by  a  location  upon  the  ground  by 
ascertained  metes  and  bounds,  must  generally  give  way  to  the 
ground  lines  and  corners,  as  they  show  with  the  most  distinctness 
the  piece  intended  to  be  conveyed.  Thus,  if  I  have  a  farm  of 
500  acres,  and  100  is  surveyed  off  by  metes  and  bounds,  and  I 
convey  all  my  interest  in  the  farm,  bounded  as  follows,  and  then 
give  the  ground  lines  and  corners  of  the  400  acres^  or  of  the  100 
acres,  there  cannot  be  a  doubt  but  the  latter  description  would 
control ;  it  is  definite,  and  cannot  be  mistaken.  I  have  not  been 
able  to  distinguish  this  from  such  a  case,  upon  the  facts  as  pre- 
-sented  in  the  bill  and  answer.  Nothing  can  be  more  minute  than 
the  particular  description,  and  which  restrains  the  general  words, 
if  any  meaning  at  all  is  to  be  given  to  it.  By  this,  the  Shoe- 
maker^s  field  referred'  to,  means  the  part  divided  into  city  lots, 
with  streets  and  lanes,  according  to  a  certain  survey  and  map, 
thereby  locating  upon  the  ground  by  metes  and  bounds,  by  streets 
and  lanes,  the  tract  or  parcel  intended  to  be  devised.  It  is  true, 
the  general  description  speaks  of  a  fifth  ;  but,  from  the  remainder 
of  the  description,  it  seems  obvious  the  testator  meant  that  it  was 
^  fifth  which  had  been  subsequently  divided  between  the  owners. 
I  do  not  however  say  but  that  the  facts  may  be  so  altered  on  the 
trial  at  law  as  to  change  this  result.  But  it  seems  to  me  a 
sufficient  title  is  here  made  out  to  the  undivided  part  to  entitle 
the  appellant  to  the  discovery  sought  in  respect  to  this  piece,  so 
that  he  may  be  enabled  to  litigate  the  question  before  the  more 
appropriate  tribunal,  a  court  and  jury. 
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For  these  reasons,  I  am  in  favor  of  modifying  the  decree,  so 
as  to  require  a  discovery  in  respect  to  tiiis  parcel,  but  for  affirm- 
ing it  as  to  the  35  lots. 

By  Mr.  Justice  Cowen.  It  is  admitted  that  the  respondents 
were  at  the  time  of  the  execution  of  the  will,  and  ever  since 
have  been  a  corporation,  incapable  of  taking  by  devise  or  other- 
wise. The  devise  to  them,  therefore,  was  void  ab  initio.  The 
question  arising  upon  this  state  of  the  case  is,  whether  the  testa- 
tor's interest  in  the  land  thus  sought  to  be  comprehended  in  this 
nugatory  devise  to  the  church,  passed  on  his  death  to  the  resi' 
duary  devisees,  or  descended  to  his  heir  at  law. 

If  the  devise  to  the  church  should  be  pronounced  operative  to 
take  the  land  out  of  the  residuary  clause,  a  minor  question  has 
been  made  by  the  appellant,  viz.  whether  the  descriptive  words  in 
the  devise  to  the  church  must  not  be  construed  to  except  the 
testator's  interest  in  about  5K)0  by  100  feet  of  undivided  land 
lying  between  Nassau,  William,  Fulton  and  John  streets,  leaving 
90  much  at  any  rate  to  the  undisputed  operation  of  the  residuary 
clause.  The  conclusion  to  which  I  have  arrived  upon  the  general 
question,  renders  it  unnecessary  for  me  to  examine  the  restricted 
on6. 

Considerable  time  was  devoted  in  argument  to  an  application 
of  the  common  and  familiar  principle  of  construction,  that  the 
intent  of  the  testator  is  to  govern.  So  .fer  as  the  actual  intent  of 
the  testator  can  be  collected  from  the  particular  devise,  no  two 
minds  will  differ,  and  no  two  cases  which  ever  spoke  of  the 
question  have  differed,  that  the  intent  of  the  testator  is,  upon  such 
a  will  as  this,  precisely  equal  between  the  residuary  devisees  and 
the  heir  at  law.  By  the  devise  of  the  land  to  the  church,  he  in- 
tended to  withhold  it  from  both,  and  pass  it  to  the  corporation. 
It  is  equally  clear,  that  had  be  stopped  with  the  particular  devise, 
it  being  void  as  a  devise,  the  land  would  have  descended  ;  be- 
cause it  is  not  sufficient  that  the  testator  manifest  a  naked  intent, 
no  matter  how  plain,  to  disinherit  the  heir.  He  will  yet  take  if 
the  land  be  not  devised  to  another  ;  and  this  is  not  more  out  of 
favor  to  the  heir  than,  according  to  the  nature  of  the  case  and  the 


ALBANT,  DECEMBER,  1838.  479 


Van  Eleeck  v.  Dutch  Church  of  New- York. 


policy  of  the  law,  which  assigns  to  every  thing  an  owner.  Were 
it  not  for  such  a  result,  the  title  must  remain  in  perpetual  abey- 
ance. It  seems  to  be  equally  well  established,  that  this  tendency 
in  favor  of  the  heir  is  not  to  be  counteracted  by  the  will,  unless 
by  clear  words  or  necessary  implication  pointing  out  one  who  is 
to  take  adversely  to  him.  Per  Lord  Eldon^  in  Tregonwelt  v. 
SydenJiam^  3  Dow^  194,  210.  The  single  question,  then,  upon 
which  counsel  differ,  and  upon  which  the  cases  have  certainly 
run  into  some  conflict,  is  whether,  after  a  particular  devise,  utter- 
ly void  at  the  time,  the  residuary  clause  contain  such  clear  words 
as  shall  disinherit  the  heir. 

There  can  be  no  doubt  that  the  residuai:y  words  as  here  used 
or  as  they  are  commonly  used  in  a  will,  plainly  comprehend  the 
land  contained  in  the  nugator]|  devise,  provided  that  is  to  be  con- 
sidered void  at  the  date  of  the  will  to  all  intents  and  purposes. 
The  will  must  then  be  read  without  it.  The  case  Is  the  same  as 
if  the  testator  had  run  his  pen  through  the  clause,  stricken  it 
from  existence,  and  then  published  his  will.  Has  the  law  done 
this  for  him  1  Has  it  declared  the  clause  void  in  tola  ?  The  ap- 
pellant holds  the  affirmative  of  this  question.  The  respondents 
agree  that  the  clause  is  void,  but  only  as  a  devise,  as  passing  an 
interest  to  the  church ;  but  that  it  shall  still  stand  In  the  will  for 
another  purpose,  and  enure  as  a  descriptive  exception  from  the 
residuary  clause.  They  claim  to  read  the  residuary  clause  thus : 
^^  All  the  residue  of  my  property,  excepting-  the  lands  aho^e  de- 
scribed?^ The  appellant  claims  to  read  '^  All  the  residue  of  my 
estate  except  what  is  before  disposed  of.^'  In  general  the  legal 
effect  of  the  residuary  clause  is  to  carry  all  the  property  and  in- 
terest of  the  testator  not  before  touched  by  the  will ;  and  it  can 
make  no  difference  whether  the  remaining  property  or  interest 
were  in  his  mind  or  not  at  the  time.  The  words  are  of  sufficient 
legal  compass  to  take  all  interests  which  were  not  before  effectu- 
oily  devised  at  the  date  of  the  will,  from  which  time  only  devises 
made  before  the  present  revised  statutes,  2  A.  S,  2,  ^  5,  were 
construed  to  speak.  1  Powell  on  Dev.  151, /arm.  ed.  Jackson^ 
ex  dem.  Rogers  v.  Potter^  9  Johns.  R.  312.      Here  was  never 
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any  devise  to  the  church  which  the  law  could  notice  as  such  ;  and 
where  the  will  says  all  the  residue  of  my  estate  except  what  is 
above  bequeathed  and  disposed  qfj  the  clause  must  be  read  in  the 
light  of  the  law.  What  had  the  testator  as  above  bequeathed  and 
disposed  of?  Not  the  land  ;  and  he  must  be  taken  to  have  known 
that  he  had  not  devised  the  land.  Every  testator  is  presumed  to 
know  the  law,  to  write  out  the  provisions  of  his  will  accord- 
ingly, and  the  case  is  the  same  as  if  he  had  recited  a  statute  at 
length,  declaring  that  a  devise  to  this  corporation  should  be  void. 
It  is  the  same  as  if  he  had  said  in  the  residuary  clause,  ^^  I  know 
that  I  have  above  failed  to  dispose  of  the  land  }  and  all  the  resi- 
due not  above  disposed  of,  I  give  to  my  wife,  her  heirs  and  as- 
signs forever."  18  Wendell^  297  to  300;  a/*o  291,  302,  303, 
and  the  authorities  there  cited. 

It  is  said  the  statute  of  mortmaiK^  being  based  upon  local  poli- 
cy, was  not  imported  to  the  colony  of  New- York,  Attorney-  Gen- 
eral  v.  Stewart j  2  Meriv.  143,  156,  and  this  was  so  held  in  the 
case  cited  by  Sir  William  Grant,  master  of  the  rolls,  with  regard 
to  the  general  statute  of  mortmain,  9  Geo.  2,  c.  36.     That  sta- 
tute was  passed  in  1736,  after  the  will  in  question  had  taken  ef- 
fect ;  and  the  question,  therefore,  cannot  arise  here.     Were  it  ne- 
cessary to  consider  the  question  in  respect  to  the  exception  of 
bodies  corporate  in  the  statutes  of  devises  of  Henry  YIU.  the 
point  would  not  be  so  clear.     This  country  was,  except  in  its 
greater  amount  of  unseate.!  land,  as  much  open  to  the  evil  of 
corporate  perpetuities,  especially  those  of  ecclesiastical  concoc- 
tion, as  the  country  from  which  we  immediately   derived  our 
blood,  our  habits,  our  laws  and  our  religion.     The  church  has,  in 
all  ages  and  countries,  had  many  agents  whose  mistaken  zeal 
v^s  ready  to  turn  the  dying  fears  of  testators  to  the  purposes  of 
pious  testamentary  donations.     The  question,  therefore,  lay  be- 
tween depriving  it  of  corporate  powers  altogether,  or  restricting 
its  power  of  taking  by  devise ;  and  the  latter  was  adopted.     It  is 
a  policy,  in  fact,  to  this  day,  common  both  to  the  English  statutes 
and  our  own.     2  KenPs  Comm.  282,  3d  ed.     Accordingly  I  do 
not  understand  it  to  be  denied  that  our  ancestors  imported  the 
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common  law,  as  qualified  by  the  English  statute  of  devises. 
While  the  common  law  absolutely  withheld  the  power  of  derir 
sing,  except  by  the  custom  of  Kent,  and  a  few  other  places,  1 
Pow.  on  Dev.  2,  4,  the  statute,  for  the  reasons  of  policy  which  I 
have  mentioned,  while  it  made  the  power  general,  and  authorized 
natural  persons  to  take,  imposed  an  absolute  disqualification  upon 
bodies  corporate.  1  Pow.  (m  Dev.  9.  We  have,  therefore,  not 
only  the  special  clause  of  prohibition  contained  in  the  charter  of 
the  respondents,  which  of  itself  avoided  this  devise  in  fact ;  but 
we  have  a  public  statute  known  to  the  testator,  and  to  be  read  as 
apart  of  his  will,  arresting  and  nullifying  his  attempt  upon  the 
principles  of  social  policy.  This  view  of  the  matter  is,  I  think, 
sustained  by  the  argument  of  the  Chancellor  in  77^6  Canal  Com- 
missioners  v.  the  People^  5  Wendell^  445,  and  Bogardus  v.  Trv- 
nUy  Churchy  4t  Paige j  198.  It  appears  to  me,  therefore,  that  upon 
principle  the  devising  clause  to  the  church  must  be  regarded  as 
void  both  ior  the  purposes  of  devise  and  exception  ;  that  conse- 
quently the  will  should  be  read  without  it;  and,  being  thus  with- 
drawn, the  residuary  clause  is  left  plainly  to  operate. 

In  respect  to  the  cases  upon  this  question,  where  the  particular 
devise  is  void  ab  initio^  even  irrespective  of  its  being  so  declared 
by  a  public  statute,  and  even  though  the  fact  which  renders  it 
null  may  be  unknown  to  the  devisor,  those  in  the  common  law 
courts  are  quite  uniform,  that  the  residuary  devisee  shall  take. 
So  far  as  I  have  been  able  to  search,  the  case  of  Greene  v.  Den- 
nis, 6  Conn,  R.  292,  is  the  only  exception.  A  majority  of  the 
cases  in  chancery,  though  they  agree  that  the  particular  clause 
cannot  be  read  as  a  devise,  retain  it  as  an  exception  from  the 
residuary  clause,  and  by  reading  it  as  such,  create  an  equilibrium, 
which  the  law  turns  in  favor  of  the  heir«  But  it  seems  to  me 
the  difficulty  is  very  great  in  saying,  that  if  it  be  void  as  a 
devise,  the  testator  still  intended  to  avail  himself  of  it  for  the 
purpose  supposed.  For  aught  we  can  see,  even  without  the 
general  clause,  it  was  at  least  indifferent  to  him  in  point  of  fact 
whether  the  land  should  go  to  the  heir  or  not.  The  general 
clause  is  plainly  sufficient  both  in  legal  effect  and  in  literal  mean- 
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ing,  to  carry  it  awaj  from  the  hdr.  Taking  the  whole  therefore^ 
I  should  infer  that  the  latter  was  the  real  intent.  By  the  residuary 
clause  he  designates  a  general  heir  to  whom  he  intends  every- 
thing shall  fall  which  has  not  been  before  effectually  disposed  of* 
If  this  be  not  so,  it  is  difficult  to  account  for  the  use  of  words 
80  comprehensive.  The  reasoning  of  the  courts  of  law  and  the 
common  sense  of  the  case,  as  summed  up  in  Doe  ea>  ctclTi.  Stewart 
V.  Sh^eldj  13  East.  521  j  is,  to  my  mind,  entirely  satisfactory ; 
and  I  feel  an  increased  confideiice  in  its  soundness  and  safety, 
when  t  find  it  adopted  by  the  supreme  courts  of  Massachusetts 
and  Delaware,  acting  independently  of  each  other's  authority. 
Hayden  V.  Stoughton^  6  Pick.  528,  636,  Putnam^  J.  and  booki 
there  cited.  Doe^  ex  dem*  Fergsisofij  y.  JRoe,  1  Harrington^  624. 
My  opinion  is  that  the  decree  should  be  reversed. 

By  Senator  Henky  A.  Livingston.  Th€  question  respecting 
this  property,  now  under  consideration,  has  for  sotne  time  past 
agitated  all  the  parties  concerned  or  connected  with  the  result. 
It  is  brought  on  an  appeal  by  Lawrence  L.  Van  Eleeck,  against 
the  Dutch  Reformed  Church  in  the  city  of  New- York,  on  a  deci- 
sion made  by  the  chancellor.  The  counsel  engaged  on  both 
sides  have  endeavored  to  appeal  to  the  common  sense  of  this 
court,  as  well  as  to  strict  and  established  rules  of  law ;  and  on 
that  ground  I  feel  emboldened  to  offer  an  opinion ;  I  shall  there^ 
quote  but  one  authority  in  this  case,  and  that  shall  be  '^  the 
opinion  of  common  sense.'' 

I  cannot  be  supposed  to  follow  the  various  wanderings  and 
labyiinths  of  the  law,  that  have  been  with  so  much  labor  and 
eloquence  brought  before  us  ;  but  a  few  facts,  founded  and  con^ 
nected  with  the  case  of  this  will  and  devise,  may  not  be  impro- 
per, even  in  one  not  aspiring  to  a  profound  knowledge  of  legal 
or  technical  learning. 

The  corporation  of  the  Reformed  Dutch  Church  in  New- York 
are  in  possesion  of  certain  lands  in  that  city,  which  the  com- 
plainant avers  they  hold  under  the  will  of  John  Harberdinck, 
and  that  the  devise  under  the  will  is  void,  because  the  churchy 
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88  a  corporation,  is  incapable  of  taking  such  a  gift,  and  he  claims 
a  discovery  and  disclosure  of  the  will,  from  the  of&cers  of  that 
church,  and  an  account  of  the  income  derived  from  the  property. 

The  church  deny  the  right  of  the  complainant,  as  stated  by 
him,  to  compel  them  to  produce  the  will,  and  say,  that  if  any 
individual  or  person  whatever  is  entitled  to  make  such  demand, 
it  is  the  heir  at  law  and  not  the  complainant,  and  this  appears  to 
be  the  whole  question  now  before  this  court. 

In  judging  upon  wills,  the  rules  of  law  appear  to  be  founded 
upon  the  intention  of  the  testator,  and  our  first  business  then  is, 
16  find  the  meaning  originally  intended  to  be  conveyed  and  un* 
d^rstood,  by  the  person  making  the  will.     By  this  will  John 
Hsbrberdinck  gives  sundry  legacies  to   his   own  relations  and 
frieVds,  and  he  then  gives  to  the  Reformed  Dutch  Church  of  the 
city  of  New- York  the  lands  now  in  dispute  ;  their  possession  to 
commence  after  the  death  of  his  wife  Mayken  Harberdinck,  and 
thelncome  of  the  lands  to  be  applied  to  the  support  of  the  minis- 
ters of  the  Reformed  Protestant  Dutch  Church  of  New- York 
and  to  all  such  ministers,  who  should  in  all  future  time  be  regu- 
larly called  as  such,  and  he  declares  his  intention  that  it  should 
never  be  applied  to  any  other  purpose.     The  testator  then  gives 
the  remainder  of  his  estate,  real  and  personal,  none  excepted, 
whether  the  same  shall  consist  in  houses,  lands,  goods,  chattels, 
gold,  silver,  moneys,  negroes,  bonds,  mortgages,  bills,  book 
debts,  or  any  effects,  or  estate  whatsoever,  none  in  the  world  ex* 
cepted,  unto  his  wife  Mayken  Harberdinck,  during  her  life,  and 
after  her  death  he  gives  the  remainder  to  his  wife's  relations. 
The  ancestor  of  the  complainant  was  entitled  to  one  quarter  of 
this  residuary  property-— provided,  and  on  the  express  condition 
that  the  residuary  devisees,  before  they  should  be  entitled  to  re- 
ceive the  same,  should  justly  account  and  pay  whatever  of  them 
were  severally  indebted  to  his  estate,  be  it  by  account,  bill,  bond, 
mortgage,  or  any  other  way  whatever.     Now,  at  this  remote  day, 
we  are  wholly  ignorant  how,  and  in  what  manner,  these  accounts 
and  debts  were  settled.     Some  of  those  persons  may  have  for- 
feited their  right  by  not  paying  what  they  owed  to  his  estate,  or 
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perhaps  all  the  residuary  devisees  have  forfeited  their  rights  by 
not  fulfilliDg  the  terms  of  the  will. 

It  is  very  evident  that  the  testator  intended  to  give,  after  the 
death  of  his  wife,  those  lots  previously  in  his  will  bequeathed  to 
the  church,  in  the  fullest  and  most  complete  manner.  He  meant 
to  dedicate  those  lands  and  their  income  to  the  maintenance  of 
piety  and  religion,  by  supporting  faithful  ministers  of  talent, 
learning  and  character,  in  the  church  of  which  he  was,  no  doubt, 
a  worthy  and  pious  member.  He  never  contemplated  that  this 
property  so  given  should  enrich  any  individual,  either  his  own 
or  his  wife^s  relations.  His  intention  was  to  separate  it  from  his 
other  temporal  possessions,  and  devote  it  to  the  noble  purpose 
which  he  has  expressed  in  his  will.  Then  how  does  the  com- 
plainant suppose  himself  to  obtain  a  title  1  His  ancestor  was 
only  to  take  one  fourth  of  that  remainder,  which  was  gives  to 
Mayken  Harberdinck  during  her  life,  and  to  her  was  given  only 
the  remainder  of  what  was  left  of  the  estate,  after  the  ^fts  and 
bequests  to  others  should  be  completed  and  satisfied.  It  appears 
clearly  that  these  lands  were  only  intended  to  be  enjoyed  by  the 
wife  while  she  lived.  This  is  not  only  evident  from  the  expres- 
sions of  the  gift  to  Mayken  his  wife,  but  also  from  the  character 
of  the  devise  to  the  church  :  that  is,  a  donation  or  gift  clearly 
showing  that  this  land  was  not  intended  by  the  testator,  old  Mr. 
Harberdinck,  for  any  private  or  individual  use  or  emolument. 
It  was  his  intention,  by  the  plain  words  of  the  will,  to  make  a 
division  of  his  estate,  part  for  the  use  and  benefit  of  man,  and 
part  for  the  service  of  his  God ;  and  whatever  conclusions  learn- 
ed counsel  and  judges  may  arrive  at,  respecting  the  legality  of 
the  gift,  no  one  can  doubt  the  testator  intended  this  separation. 

If,  then,  the  testator  did  not  intend  or  contemplate  these  lands 
to  be  enjoyed  by  individuals,  the  complainant's  title  must  depend 
upon  some  rules  of  law  different  from  carrying  into  effect  the 
intention  of  the  testator  ;  or  upon  the  right  of  courts  to  conjec- 
ture what  the  intention  of  John  Harberdinck,  who  died  more 
than  a  century  ago,  would  have  been,  if  he  had  known  the  gift 
to  the  church  by  him  to  have  been  void.     As  to  any  such  right 
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to  conjecture,  it  is  too  UDreasonable  and  uncertain  to  be  at  anj 
time  permitted,  and  no  law  case  gives  countenance  to  any  such 
pretensions.  Then,  as  to  the  law.  It  does  not  appear  to  have 
been  denied  by  counsel,  that  if  the  will  of  the  testator  does  not 
convey  the  property,  it  cannot  be  held  except  by  his  heir.  The 
rule  of  law  is  a  very  wise  one,  as  avoiding  the  uncertainty  of 
titles,  when  a  clear  intention  on  the  part  of  the  testator  is'not 
made  out  to  the  contrary,  and  also  commends  itself  to  the  feel- 
ings of  mankind,  on  which  it  is  no  doubt  founded.  The  heir  at 
law  is  the  nearest  relative  of  a  man's  own  blood  ;  to  give  the 
property  to  him,  therefore,  most  commonly  fulfils  the  just  ex- 
pectations of  mankind  growing  out  of  their  relationship.  It 
helps  to  keep  up  the  respectability  of  names  and  families,  which 
all  men  are  gratified  with  ;  it  also  connects  itself  with  the  order 
of  society  in  regard  to  marriages,  legitimate  births  and  social 
connections;  and  on  the  whole,  it  rests  on  every  principle  which 
should  be  the  foundation  of  rules  and  laws. 

The  only  other  ground  on  which  the  complainant  founds  his 
title  is,  that  as  the  intention  of  this  testator  to  give  to  the  church 
was  illegal,  it  cannot  be  taken  into  consideration  in  our  investi- 
gation respecting  the  gift  of  the  rest ;  but  this  is  by  no  means 
reasonable  ;  we  must  look  at  it  with  an  endeavor  to  find  out  the 
testator's  actual  meaning  of  what  he  intended,  when  he  speaks 
of  the  remaining  part  of  his  estate.  The  words  ^^  remaining 
part,"  give  us  to  understand  that  something  is  separated.  It 
tells  us  of  a  subtraction,  nor  can  this  subtraction  be  denied,  be- 
cause the  purpose  for  which  the  part  is  taken  away  cannot  be 
carried  into  effect,  or  the  amount  known,  until  the  separation 
takes  place ;  then,  and  not  till  then,  is  the  remainder  found.  It 
has  been  argued  that  the  devise  to  the  church  was  illegal ;  it 
may  be  so,  that  the  policy  of  the  law  does  not  admit  of  gifts  by 
will  to  a  corporation  ;  but  when  it  is  carried  so  far  as  to  say 
that  a  gift  for  the  promotion  of  piety  and  virtue  is  illegal,  in 
such  a  sense  as  that  judges  must  shut  their  eyes  upon  it,  or  look 
upon  it  with  aversion,  I  must  say  it  is  a  doctrine  of  which  I  am 
ignorant.     I  wish  never  to  be  so  learned  as  to  discover  any 
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thing  in  the  virtuous  iutentiou  of  aiding  and  promoting  the  wor- 
ship of  God,  or  the  benevolence  of  man  to  his  fellow  creature, 
to  be  hurtful  to  the  state.  On  the  contrary,  I  shall  always  be 
glad  to  open  my  eyes  and  look  with  pleasure  upon  such  purpo- 
ses ;  and  should  the  result  of  this  case  ever  be  that  the  lands  in 
question  should  escheat  to  the  state  of  New- York  for  want  of 
heirs,  it  would,  in  my  opinion,  redound  to  the  honor  of  the  em- 
pire state  to  confirm  to  this  church  what  John  Harberdinck  in- 
tended they  should  have.  In  the  will  of  Mr.  Harberdinck,  he 
was  mindful  of  his  relatives  in  this  country  as  well  as  of  the 
church.  He  gives  to  Asweris  Harberdinck  the  sum  of  fifty 
pounds.  At  first  view  this  might  appear  a  small  affi^ir,  compared 
with  what  is  now  the  value  of  the  Shoemaker's  field  ;  but  a  hun- 
dred and  more  years  ago,  fifty  pounds  sterling  in  gold,  to  a 
young  shoemaker  just  starting  into  life,  was  far  better  and  more 
valuable  to  him  than  an  undivided  share  in  a  cow  pasture,  as  it 
would  enable  him  to  commence  his  trade ;  and  I  make  no  doubt 
young  Asweris  wished  to  have  this  cash,  rather  than  a  share  in 
what  was  then  wild  land  ;  and  calculating  tke  value  of  property 
at  an  ancient  date,  it  was  the  full  value  of  his  share,  or  what  he 
had  a  right  to  expect  from  his  aged  relative.  We  have  not  yet 
so  many  liberal  gifts  for  public  purposes,  as  either  to  endanger 
the  state,  or  to  render  more  benevolence  unnecessary  ;  and  while 
I  watch  the  progress  of  the  future,  yet  I  would  not  be  suspi* 
cious  of  the  past,  and  would  prefer  confirming  rather  than  de- 
stroying the  monuments  of  the  piety  and  zeal  of  our  ancestors. 
Taking,  therefore,  all  the  circumstances  in  this  case  as  connected 
with  this  will,  it  appears  to  me,  that  the  possession  and  emolu- 
ments of  this  estate,  are  exactly  what  was  intended  and  wished 
by  the  testator,  who  felt  an  interest  for  his  mother  church,  a 
branch  of  which  was  established  in  this  country,  ahd  his  genu- 
ine Holland  blood  flowed  with  a  thrilling  pleasure  in  performing 
what  he  did  ;  and  that  church  has  from  his  munificence  grown 
and  prospered  precisely  as  he  anticipated.  When  he  gave  this 
property,  it  was  as  a  grain  of  mustard  seed,  but  now  by  the 
lapse  of  a  century  or  more,  it  has  become  a  full  grown  tree, 
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and  the  fowls  of  the  air  now  seek  a  shelter  under  the  shade  of 
its  branches ;  the  plain  and  fair  interpretation  of  this  will,  then, 
it  appears  to  my  mind  is  fulfilled. 

The  counsel  on  both  sides  have  given  a  latitude  to  their  imagi- 
nations,  and  indulged  their  fancier  with  a  peep  through  the  long 
avenue  of  times  past,  and  conjured  up  the  form  and  figure  of  the 
testator.  I  al^o  can  paint  to  my  imagination,  the  venerable 
Hollander,  seated  in  his  arm  chair,  which  he  brought  with  him 
from  Holland,  about  commencing  with  his  will.  I  see  his 
anxious  countenance  and  venerable  form,  slowly  yet  firmly  grasp 
his  pen.  and  commence  the  solemn  writing,  with  these  words  : 
^^  In  the  name  of  God,  amen  ;"  with  much  thought  and  reflec- 
tion. He  bestowed  what  he  then  pleased  upon  his  relatives  and 
friends ;  his  brow  was  melancholy  and  heavy,  until  he  came  to 
the  clause  beginning  with  item,  I,  the  said  John  Harberdinck,  do 
hereby  give,  devise  and  bequeath,  unto  the  Minister,  Elders,  and 
Deacons  of  the  Reformed  Protestant  Dutch  Church,  of  the  city 
of  New- York,  and  their  successors,  forever.  Then  a  calm  sere- 
nity came  over  him ;  he  felt  that  he  had  fulfilled  the  main  object 
of  all  his  earthly  exertions,  which  was  to  do  all  the  good  he 
could  during  life,  and  then  when  eternity  appeared  opening 
before  him,  he  found  a  pleasing  reflection,  that  he  had  just  com- 
pleted what  was  near  and  dear  to  his  heart ;  and  with  a  smile 
on  his  countenance,  and  a  contented  mind,  I  can  see  him  calmly 
resign  his  spirit  to  his  God  who  gave  it.  Often  have  I  observed 
the  picture,  with  the  coat  of  arms  suspended  on  the  wall  over 
the  pulpit,  in  the  North  Dutch  Church,  in  the  city  of  New- York, 
in  William-street,  said  to  be  of  the  Harberdinck  family.  The 
motto  underneath  is,  Dando  Concervat,  Until  now  I  have  been 
ignorant  of  the  interpretation ;  but  by  becoming  acquainted  with 
this  will,  it  appears  to  me  easily  construed.  By  giving  he  has 
preserved  it. 

In  the  language,  then,  of  the  chancellor,  is  which  he  says  the 
result  at  which  he  has  arrived,  upon  a  full  examination  of  the 
subject,  is,  that  there  is  not  sufficient  appearing  upon  the  com- 
plainant's bill,  to  show  that  the  residuary  devisees  of  John  Har- 
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berdinck  ever  had  any  legal  or  equitable  right  to  the  premises  in 
controversy  in  this  case;  and  from  the  examination  I  have  made^ 
I  am  clearly  in  favor  of  affirming  the  learned  and  able  opinion  of 
the  chancellor. 

By  Senator  Verplanck.  The  bill  in  this  cause,  being  for  the 
discovery  of  the  respondent's  title,  as  a  foundation  for  establishing 
the  title  of  the  complainant  to  the  large  real  estate  held  by  the 
Dutch  Church  in  New-York,  as  well  as  to  bring  them  to  account 
for  its  rents  and  profits,  it  is  admitted  that  the  complainant  must 
show  on  the  face  of  his  bill  a  perfect  prima  facte  title  in  himself, 
before  he  can  call  upon  the  parties  in  possession  to  disclose  their 
own  title.  This  has  been  put,  in  the  course  of  this  cause,  upon 
the  requirement  of  the  rules  of  pleading  in  our  court  of  chancery ; 
but  I  consider  it  as  holding  a  much  higher  rank  than  that  of  a 
mere  artificial  or  conventional  rule  of  pleading,  the  abrogation  of 
which  might  give  new  enlargement  to  the  increased  and  increas- 
ing jurisdiction  of  chancery.  The  rule  of  equity,  as  expressed 
in  the  English  decisions,  that  ^^  to  enable  a  party  to  claim  a 
discovery,  he  must  show  an  interest  in  the  subject  matter  to 
which  the  discovery  is  attached,  capable  and  proper  to  be  vindi- 
cated in  some  judicial  tribunal,"  is  a  fundamental  doctrine  of  this 
branch  of  jurisprudence,  and  rests  upon  the  soundest  policy.  Its 
object  is  to  discountenance  and  check  vexatious  litigation,  and 
preserve  the  quiet  of  society  by  protecting  old  possessions  with 
all  the  complicated  interests  commonly  dependent  upon  them, 
from  the  assaults  of  speculative  and  privateering  adventurers,  by 
withholding  from  such  claimants  that  aid  which  it  is  the  office  of 
equity  to  afford  to  the  fair  suitor  seeking  only  for  the  legal  evi- 
dence of  his  probable  rights.  It  comes  to  us  not  only  with  high 
authority  from  English  equity  and  our  own,  but  with  the  addi- 
tional evidence  of  experience  to  attest  its  value,  by  the  numerous 
evils  that  have  been  caused  wherever  it  was  neglected.  Set 
WigravrCs  Points  in  Law  of  Discovery*  The  rule  itself  is  not 
now  questioned  ;  but  I  could  not  refrain  from  these  passing 
remarks,  because  I  hold  it  important  for  the  general  interests  of 
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society  to  place  it  upon  its  strongest  ground,  as  well  as  to  apply 
it  strictly  and  rigidly. 

What  may  be  the  precise  ultimate  ground  on  which  the  church 
rests  its  title,  does  not  now  appear.  Whether  it  relies  upon  title 
from  some  source  other  than  that  shown  in  the  case  or  on  any 
peculiarity  of  the  ancient  colonial  law,  as  has  been  intimated  in 
the  argument,  we  are  not  to  inquire  at  present.  The  sole  ques- 
tion now  before  us  is,  whether  the  complainant  makes  out  a  legal 
prima  facie  title  in  himself ;  since  taking  the  case  as  it  now 
stands  in  the  pleadings,  it  must  be  assumed  that  the  devise  to  the 
church  was  wholly  void,  as  it  would  be  at  preset  under  our  stfr* 
tute  of  wills  and  th€  decisions  of  this  court. 

It  is  allowed  by  the  complainant's  counsel  that  the  authorities 
are  full  and  strong,  and  the  law  well  settled,  that  devises  valid 
at  the  time  of  their  being  made,  but  lapsing  by  reason  of  the 
devisee's  death  before  that  of  the  testator,  fall  to  the  heir  at 
law,  and  are  never  to  be  considered  as  included  in  the  general 
words  of  a  residuary  devise,  however  broad  or  general  they  may 
be.  This  doctrine  is  put  by  Chief  Justice  Willes,  Chief  Justice 
De  Grey,  Lord  Chancellor  Hardwicke,  Judge  BuUer  and  other 
eminent  Judges,  on  the  ground  of  the  testator's  probable  intent, 
coupled  with  the  positive-  institutions  of  the  law  of  descent. 
The  testator,  in  all. such  cases,  it  is  held,  must  presume  that  he 
has  effectually  disposed  of  all  those  particular  estates  thus  speci- 
fically devised.  Then,  when  he  devises  to  his  residuary  devisee 
all  the  rest  and  residue  of  his  real  estate,  he  can  only  mean  all 
his  real  estate  except  such  as  has  been  before  specifically  demised; 
just  as  if  he  had  actually  devised  in  express  words  all.  his  real 
estate,  with  those  exceptions  specifically  enumerated  and  de- 
scribed. Then  as  the  special  devises  fail  or  lapse,  the  testator 
is  found  to  be,  pro  tantoy  intestate,  and  the  law  of  descents  gives 
those  lapsed  portions  as  to  which  he  is  intestate,  to  his  heir  at 
law.  The  language  of  the  courts,  as  used  by  the  great  judges 
above  named,  is  this  :  ^^  The  right  of  the  heir  at  law  does  not 
depend  upon  the  intent  of  the  testator  to  give  him  that  part  of 
the  estate;  but  upon  the  principle  that  the  law  gives  the  heir 
Vol.  XX.  31 
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title  to  erery  part  of  the  estate  which  the  testator  has  not  shewit 
n  dear  intent  of  giving  to  somebody  else  capable  at  taking  it.'' 
It  is,  however,  now  contendedy  that  this  rule  does  i«ot  apply 
to  devises  void  oA  inttto,  from  the  incapacity  of  the  devisee  ta 
take,  or  as  illegal  and  contrary  to.puUic  policy,  sooh  as  those  ti> 
religious  corporations.  These,  it  is  argued,  must  be  treated  as 
mere  nullities,  must  be  stricken  ont  of  the  will,  and  most  for  all 
purposes  of  construction  be  regarded  as  if  never  made.  Theit 
it  follows  that  the  specific  devise  cannot  be  considered  as  excefH 
ted  from  the  general  residuary  devbe,  but  must  be  actually  com- 
prised within  its  words.  To  my  mmd,  this  distinction  appears 
too  technical  and  artificial  to  form  a  sound  rule  for  the  interpret 
tation  of  the  testator's  intent,  unless  it  be  clearly  so  settled  by 
former  decisions.  I  cannot  perceive  any  sufficient  reason  upoi» 
genera]  principles  of  interpretation  to  take  devises,  T(^d  for  inca- 
pacity in  the  devisees,  out  of  the  broad  rule  of  lapsed  devises. 
The  intention  of  the  testator  must  be  the  very  same.  The  testa- 
tor, alike  in  cases  of  devises  lapsing  from  their  own  inhereol 
vice,  because  illegal  or  impossible,  and  in  those  lapsing  from  an 
external  cause  not  within  his  probable  contemplation,  expects 
both  to  take  effect.  He  presumes  the  first  devise  to  be  to  per- 
sous  legally  capable  of  taking  it,  but  be  is  mistaken  as  to  the 
law ;  he  presumes  the  other  to  be  to  persons  who  will  be  natu- 
rally capable  of  taking  in  the  ordinary  course  of  events,  and  in 
this  expectation  he  is  also  mistaken.  His  intention  as  to  the 
remduary  devisee  cannot  but  be  the  very  same  in  both  cases.  It 
IB  to  give  to  him  all  his  estate  except  that  part  which  he  had 
appropriated  to  another  purpose,  whether  actually  a  legal  pur- 
pose, or  only  one  errcNieously  presumed  to  be  so.  He  certainly 
never  means  to  give  him  that  part  which  he  expressly  appropri- 
ates to  another  object,  although  that  ajq^ropriation  becomes 
ineffectual  by  operation  of  law.  The  testator  neither  means  to 
give  such  a  devise  to  his  heir  nor  to  the  person  he  selects  as  his 
remduary  devisee.  The  devise  fails ;  no  matter  for  what  cause* 
The  law  of  the  land  then  comes  in  and  declares,  '^  this  man 
might  have  bequeathed  his  real  estate  to  any  one  whom  he  thought 
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fit  to  choose,  with  certain  exceptidns  prescribed  by  public  policy-. 
In  consequence  of  either  the  law^  or  the  (met,  turning  out  differ- 
ently from  his  belief  or  expectationi  he  has  not  made  such  a 
devise  of  this  part  of  his  real  estate  as  to  take  effect  at  his  death; 
therefore  he  so  far  dies  intestate,  and  the  general  rule  of  descents 
inost  give  to  his  heirs  all  the  real  estate  which  he  has  not  effec- 
tually devised." 

Such  a  conclusion,  I  think,  would  be  inevitable,  were  we  now 
to  settle  the  law  without  the  light  or  the  obligation  of  past  deci- 
sions. It  appears  to  me  to  be  also  th%  &ir  conclusion  to  be 
drawn  from  the  authorities.  The  cases  .ate  undoubtedly  not  a 
little  variant.  The  distinction  relied  on  by  the  complainant 
between  devises  lapsing,  because  void  in  their  inception,  and 
other  lapsed  devises,  was  spoken  of  incidentally  with  some  appro- 
bation by  Ch.  J.  Willes,  in  his  elaborate  and  lucid  opinion  in 
fUpe  V.  IhderufooAf  WilkSf  S93 ;  but  the  decision  in  the  case 
does  not  rest  upon  this  distinction,  nor  necessarily  imply  its  accu- 
racy. In  late  years,  the  opinions  expressed  by  every  member  of 
the  court  of  king's  bench,  in  Doe  v.  Smfordj  13  Easi^  626, 
(though  here  again  not  forming  the  ground  of  decision  of  the 
cause,)  are  still  stronger,  and  go  beyond  the  case  of  devises, 
foid  for  illegality.  Several  other  English  cases  looking  the  same 
way,  as  well  as  the  express  decision  of  the  very  respectable 
supren^e  court  of  the  state  of  Delaware  to  this  very  point,  1 
fbrrington^i  IL  266,  present  no  small  weight  of  authority  in 
favor  of  the  claim  of  the  residuary  devisee  to  devises  lapsing 
from  their  inherent  legal  defect.  Nevertheless,  after  carefully 
examining  the  English  and  American  cases  referred  to  in  argu- 
ment— ^afler  consulting  not  only  the  express  decisions  in  the 
courts  of  common  law  on  the  conflicting  claims  of  heirs  at. law 
end  residuary  devisees,  but  also  those  in  law  and  in  equity  on  the 
collateral  questions  as  to  the  comparative  rights  of  the  same  par- 
ties in  respect  to  pecuniary  charges  on  real  estate,  void  or  fail- 
ing }  or  as  to  particular  estates  or  terms  created  for  purposes  not 
^stained  by  law,  or  otherwise  failing — ^I  have  arrived  at  Ihe 
decided^  opinion,  that  the  preponderant  weight    of  authority 
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is  in  favor  of  the  Aetr,  and  accords  with  the  rule  I  have 
above  stated  as  the  fair  conclusion  from  general  principles.  The 
English  cases  on  which  I  most  rely^  are  those  of  Grosvenor  t. 
HaUamj  before  Lord  Chancellor  Camden,  2  Blunfs  Ambler j  645; 
SmUh  ▼.  Saundersj  2  W.  Black.  736  ;  Hutcheson  y.  Hammond^ 
3  Bros  Cos.  1128;  Collins  v.  Wakeman,  2  Vesey^  juriy  683; 
Hregonwell  v.  Sydenham^  in  Dom.  Proc.j  3  DovPs  R^  194.  With 
these  concur  the  doctrine  of  Chancellor  Hansen  and  the  Mary- 
land court  of  appeals  in  3  Har.  4*  McHen.  333,  and  that  of  the 
supreme  court  of  Connecticut  in  a  recent  case,  Grten  ▼•  DaieiSf 
6  Conn.  R.  292.  The  chancellor  has  gone  so  fully  into  the  his- 
tory of  .the  law,  and  the  learning  of  the  case,  that  I  shall  not 
attempt  to  go  over  the  same  ground  in  detail.  I  concur  entirely 
in  his  conclusions  on  this  part  of  the  case. 

There  is  another  point  important  to  the  decision  of  this  cause 
in  its  present  stage,  which  the  chancellor  has  not  discussed,  and 
which  it  is  understood  was  not  argued  before  him.  It  is  whether 
or  not  the  words  of  description  in  the  devise  of  the  lands  in 
question  passed  the  whole  interest  and  estate  of  the  testator  in 
the  Shoemaker's  6eld,  or  only  the  lots  which  he  held  in  seyeralty^ 
leaving  an  undivided  residue  not  disposed  of.  His  will  gives  and 
devises,  ^^all  that  my  testator's  right,  title,  interest  and  property 
in  and  to  an  equal  fifth  part,  share  and  proportion  of  all  that 
tract  or  parcel  of  land  called  the  Shoemaker's  field,  on  the  N. 
E.  of  Maiden's  Lane ;"  ^^  which  tract  contains  about  sixteen 
acres:  and  by  agreement  of  all  the  proprietors  was  surveyed 
and  laid  out  into  one  hundred  and  sixty-four  lots,  with  conve- 
nient streets  and  lanes  to  accommodate  tne  same,  as  may  fully 
appear  by  a  certain  instrument,  with  the  map  or  chart  thereof :" 
which  instrument  is  there  described.  He  then  says,  ^^  By  which 
indenture,  with  the  chart  annexed,  it  is  declared  and  agreed  that 
the  said  Harberdinck's  proprieties  share  and  dividend  in  the  said 
one  hundred  and  sixty-four  general  lots  should  be  and  consist  in 
thirty-five  lots  described,  markt  and  numbered,"  &c. :  all  which^ 
describing  by  number  and  bounds,  he  devises  to  the  Dutch  church, 
^*  with  all  and  singular  the  buildings,  messuages,  emoluments^ 
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profitS)  benefits,  revereions,  advantages)  hereditaments  and 
appurtenances  thereunto  belonging  or  in  any  wbe  appertain- 
ing, or  reputed  or  esteemed  as  part  or  belonging  to  the  same.^ 
It  is  alleged  by  the  complainant,  and  not  denied,  that  a  portion 
of  this  tract,  being  about  two  hundred  feet  in  length  and  about 
one  hundred  in  breadth,  was  left  undivided  by  the  proprietors. 
This  undivided  estate  is  not  enumerated  amongst  the  lots  devised 
to  the  church ;  and  if  it  is  not  included  under  the  general  des- 
cription, as  it  certainly  is  not  in  the  particular  enumeration,  there 
would  then  be  left  a  residuum  not  intended  to  be  disposed  of  by 
the  testator,  which  would  pass  to  the  residuary  devisee.  If  so, 
this  land  being  in  possession  of  the  church,  here  is  a  sufficient 
foundation  for  a  bill  of  discovery  in  equity,  as  there  would  be 
for  a  suit  in  a  court  of  law  for  the  recovery  of  so  much  of  the 
land,  unless  that  recovery  were  barred  for  some  other  reason. 

I  think,  however,  that  the  construction  of  this  devise  ndust  fall 
within  the  rules  established*  in  our  courts,  as  stated  by  Chief 
Justice  Spencer  in  Jackson  v.  Loomis^  18  Johns.  R.  8],  and 
affirmed  by  the  unanimous  vote  of  our  own  court  on  the  opinion 
delivered  by  Chancellor  Kent,  S.  C.  19  Johns.  R.  452  :  «<  If 
there  be  certain  particulars  sufficiently  ascertained,  which  desig- 
nate the  thing  intended  to  be  granted,  the  addition  of  a  circum- 
stance, false  or  mistaken^  will  not  frustrate  the  grant."  The 
same  doctrine  is  held  and  applied  by  Chief  Justice  Savage  in 
Doe  V.  Rotj  1  Wendellj  650.  Here  the  whole  of  Harberdinck's 
^^  right,  title,  interest  and  property  in  the  land  known  as  the 
Shoemaker's  field  is  devised,"  in  words  and  witlv  particulars 
that  sufficiently  ^^  designate  the  thing  granted."  Nor  should 
any  part  of  that  devise  be  '^  frustrated  "  by  reason*  of  an  addi- 
tional description  or  recital  of  the  several  lots,  ^^  false  or  mista* 
ken,"  so  far  as  it  omits  to  mention  as  part  of  that  whole  interest 
the  undivided  share  of  a  lot  admitted  to  be  part  of  Harberdinck's 
estate  and  interest  in  that  field.  The  later  English  cases,  as 
GoodtitU  V.  Southern,  1  Maule  tf  Set.  299,  and  Dow  v.  Doto, 
7  Taunt.  343,  sustain  the  same  rule  in  substance  as  it  was  laid 
down  by  Lord  Mansfield  in  Paul  v.  Paul,  2  Burr.  1089,  ^^  that 
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Words  not  of  limitation  or  restriction,  bu^  of  description |  will 
hot  vitiate  any  tking  sufficiently  described  before."  I  cannot 
conceive  any  words  more  perfectly  answering  to  the  meaning  of 
^  words  of  description,"  than  those  in  which  the  testator  in  this 
cause  ehunierated  the  lots  which  had  iallen  to  him  in  the  Shoe- 
maker^ field ;  whilst  the  general  descrifftion  of  that  field,  and 
the  devise  of  all  his  interest,  right,  title  and  estate  therein,  seem 
to  ine  to  describe  sufficiently  the  whole  property  devised,  which 
cannot  therefore  b^  vitiated  by  a  defect  in  the  enumeration  of 
the  lots.  I  regard  the  rule  itself  as  one  df  very  great  value. 
It  was  not  arbitrarily  or  hypothetically  established,  but  was  gene- 
ralized by  legal  experience  from  a  number  of  decided  cases,  in 
which  it  had  been  the  object  of  the  courts  to  ascertain  the  true 
meaning  and  intent  of  the  grantoi*  or  testator.  To  disturb  it  b^ 
any  contrary  decision,  would  be  to  infuse  more  or  less  doubt  and 
imcertamty  into  every  conveyance  or  will,  Where  thie  description 
of  the  Estate  granted  is  not  made  out  with  rigid  and  technical 
accuracy.  If  this  be  a  sound  and  valuable  rule  •  in  the  interpre- 
tation of  deedsj  always  prepared  with  due  deliberation  and  com- 
monly with  professional  assistance,  how  much  more  just  and 
right  is  it  to  apply  it  liberally  to  mllsy  which  must  be  so  often 
troskilfuUy  and  incoherently  drawn,  and  where  it  is  admitted 
that  the  intention  of  the  testator  is  the  first  and  great  object  of 
inquiry. 

But  again :  even  without  the  authority  or  the  guidance  of  this 
wise  legal  rule,  we  shall  be  led,  I  think,  to  the  same  conclusion, 
by  an  attend ve  examination  of  the  words  of  the  devise  itself,  if 
we  ^Ve  to  them  that  liberal  and  fair  interpretation  which,  from 
the  natare  of  the  instrument,  they  are  entitled  to  receive.  For 
r  cannot  think  that  the  wordsj  following  the  enumeration  of  the 
lots,  ^all  which  lofs^and  parcels  of  land  I  devise,"  ^' with  all 
and  singular  the  buildings,  messuages,  reversioits,  advantdges^. 
hereditaments,  and  appurtenances  therieunto  bel<mging  or  in  any 
fSirs  uppertitining  or  reputed  or  esteemed  as  part  or  belonging  fo- 
the  samep  to  be  of  ho  force  t)r  meaning  whatever.  These  and 
tiakilar  ^  drag-net  words  of  the  law,"  as  Lord  Mansfield  has 
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Bomewhere  called  them,  are  Dot  without  meaning  because  they 
are  customary  and  common.  On  the  contrary  they  are  custom^ 
ary,  and  frequently  employed  precisely  beet  use  they  have  a  use* 
ful  meaning.  They  are  employed  with  the  express  intention  of 
<iovering  whateTer  might  be  accidentally  omitted  in  express  de- 
scription, though  intended  to  be  included  in  the  grant.  So  they 
seem  to  be  meant  to  be  employed  here.  Taken  in  connection 
with  the  broad  and  comprehensive  words  of  the  devise  of  Har- 
berdinck's  whole  interest  and  estate  in  the  field,  they  may  "natu- 
rally  be  interpreted  to  include  all  the  undivided  interest  and 
estate  in  the  property,  appurtenant  to  the  lots  held  by  him  in 
severalty,  tt  is  expressly  admitted  that  the  undivided  fifth  part 
of  this  parcel  of  land  was  a  part  of  Harberdiuck's  property  in 
the  Shoemaker's  field ;  then,  supposing  the  devise  to  be  other- 
wise valid,  it  requires  the  most  strict  and  rigid  rule  of  interpret 
tation  to  exclude  it  from  passing  both  under  the  general  words 
of  "  all  his  right,  title,  interest  and  property  in  and  to  an  equal 
fifth  part  share  and  proportion  of  that  tract  called  the  Shoema- 
ker's field,"  and  also  under  the  subsequent  words,  as  "  heredita- 
ments [a  remarkable  and  most  comprehensive  phrase]  and  appur- 
tenances belonging  to  the  lots  held  in  severalty,  or  in  any  wise 
appertaining)  or  reputed  or  esteemed  as  part  and  belonging  to 
the  same.'' 

It  was  also  argued  that  there  was  still  another  residuary  and 
contingent  interest  arising  fron^  the  possibility  of  a  dissolution  of 
the  corporation  or  of  a  breach  o(  the  conditions  imposed,  whereby 
the  whole  .devise  might  revert,  and  that  such  possibility  was 
sufficient  to  form  a  contingent  interest  passing  under  the  residuary 
devise,  which,  however  uncertain  and  improbable,  is  yet  suffi- 
cient to  support  a  claim  for  discovery  or  even  to  show  that  it  was 
not  the  testator's  intention  to  exclude  from  the  residuary  devise, 
the  specific  bequest,  if  it  should  lapse.  It  appears  to  me  that 
fteither  the  reason  of  the  thing  nor  the  cases  cited  bear  out  this 
pro{K>sition.  When  a  specific  devise  is  made,  to  take  effect  on 
performance  of  a  given  condition,  or  upon  some  express  contin- 
gency happening,  there  is  evidently  a  reversionary  and  contin- 
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gent  interest)  wlu6h  it  is  apparent  from  the  will  itself  was  within 
the  intent  and  contemplation  of  the  testator.  Its  existence  is 
implied  in  the  very  words  expressing  the  condition.  It  is  there- 
fore but  a  reasonable  presumption,  that  the  testator  meant  that 
such  reversionary  contingency  which  he  has  himself  expressly 
created,  should  pass  under  the  general  words  of  a  residuary, 
devise.  The  authorities  cited,  as  Goodtitle  v.  Knot^  Cotop.  43, 
Bayden  v.  Inhabitants  of  Stoughtonj  6  Pick,  628,  and  others, 
(most  of  which  have  been  noticed  by  the  chancellor,)  go  only 
to  the  case  of  such  devises  as  it  is  evident  that  the  testator 
regarded  as  contingent ;  as  where  an  estate  was  devised  for  pay- 
ment of  debts,  in  case  the  personalty  was  insufficient  for  that 
purpose,  or  where  there  was  money  to  be  paid,  or  some  specific  act 
to  be  doz\^,  as  the  express  condition  without  the  happening  or 
performing  of  which  no  estate  was  to. pass.  Here  there  remained 
an  interest  which  the  testator  could  not  but  have  had  in  view,  and 
which  he  must  haye  considered  as  possibly  to  form  a  part  of  his 
residuary  estate  not  specifically  devised,  at  the  very  time  that  he 
devised  that  residuum.  But  Harberdinck  devises  absolutely  to 
.  the  corporation  of  the  Dutch  Church,  ^^  to  be  received  and  em- 
ployed to  the  proper  use,  benefit  and  behoof,  and  for  the  payment 
of  the  salary  of  the  minister  or  ministers,  and  to  no  other  use.^ 
Here  is  an  absolute  devise  to  a  corporation  for  certain  purposes, 
being  in  furtherance  of  the  very  objects  of  their  creation  and 
within  their  powers,  and  the  right  application  of  which,  if  the 
devise  were  otherwise  good,  equity^  in  case  of  abuse,  could  com- 
pel. It  is  not  a  devise  on  condition  of  supporting  ministers, 
upon  failing  to  perform  which  the  estate  would  revert.  The 
misapplication  of  the  fund  would  not  work  a  forfeiture ;  it  would 
b^  a  breach  of  trupt  to  be  corrected  by  judicial  authority.  It  is 
not  reasonable  to  suppose  that  such  an  interest  was  within  the 
possible  contemplation  of  the  testator. 

For  these  and  other  reasons  assigned  by  the  chancellor,^  my 
opinion  is,  that  the  heirs  at  law  can  alone  take  advantage  of  the 
defective  title  of  the  church,  (if  such  it  be,)  and  are  alone  enti- 
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tied  to  a  discovery ;  and  that  therefore  the  decree  of  the  chan* 
cellor  should  be  affirmed  in  all  things. 

By  Senator  Waoer.  There  are  two  principal  questions  in 
this  cause:  1.  Did  the  land  attempted  to  be  devised  to  the  church| 
pass  to  the  residuary  devisees^  under  the  will ;  or  did  it  descend 
to  the  heir  at  law  of  the  testator.  2.  Supposing  the  land 
attempted  to  be  devised  to  the  church,  descended  to  the  heir,  did 
that  attempted  devise  embrace  ih^  undivided  portion  oi  \h^  Shoe- 
maker's field.  If  either  of  those  points  are  determined  by  this 
court  in  favor  of  the  appellant,  then  it  follows  that  the  demurrer 
should  have  been  overruled  by  the  court  below,  and  that  the 
decree  there  rendered  must  be  reversed. 

If  the  devise  to  the  church  can  be  regarded  by  the  court  as  t 
portion  of  the  will,  for  the  purpose  of  collecting  the  actual  iuten* 
tion  of  the  testator,  in  the  disposition  of  his  estate,  there  can  be 
but  little  difficulty  in  coming  to  a  conclusion,  that  the  testator's 
intended  bounty  to  the  church  in  this  case,  does  not  fall  into  the 
residuum  for  the  benefit  of  the  residuary  devisees,  but- goes  to  the 
testator's  heirs  or  escheats  for  want  of  heirs.  My  first  impression 
was,  that  a  devise  which  was  void  for  want  of  legal  capacity  in  the 
devisee  to  take,  was  to  be  regarded,  for  the  purpose  of  construction, 
as  no  devise;  and  that  the  will  was  to  be  construed  as  if  it  had  never 
been  incorporated  in  it ;  that  no  particular  intent  of  the  testator 
could  be  looked  to  as  shedding  light  upon  the  whole  of  his  inten* 
tion,but  such  as  would  cast  his  bounty  upon  an  object  which  the 
law  had  not  deprived  of  the  capacity  to  take  that  bounty.  My 
examination  of  the  cases  cited  by  the  counsel  on  tjie  argument, 
and  those  referred  to  by  the  chancellor  in  his  opinion,  has  not 
confirmed  this  impression.  That  examination  has  led  to  the 
opinion  that  we  must  look  at  the  different  parts  of  a  will,  whether 
valid  or  invalid,  as  reflecting  light  upon  other  parts,  and  as 
indicating  the  intention  of  the  testator ;  which  must  control  in 
the  disposition  of  his  property  by  will.  Possibly  the .  law  may 
exclude  from  the  consideration  of  the  court  a  devise  which  the 
testator  was  inhibited  from  attempting.    But  whatever  the  law 
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may  be  in  such  case,  the  one  under  censideralion  does  not  eot&« 
within  the  rule.  The  devise  to  the  church  is  void,  simply  because 
the  law  hafi  not  given  to  it  a  capacity  to  take  or  hold  property 
beyond  a  certain  amoutit,  which  amoutit  it  huld  acquired  atid  held 
Ht  the  time  of  the  devise.  The  devise  in  tfai$  case  is,  in  moaft 
tespects,  analogous  to  a  devise  to  one  Who  is  dead  ^t  the  time. 
Neither  have  a  being  capable  oif  taking.  A  devise  to  either  is 
hot,  as  it  regards  the  testator^  either  malum  in  se^  nt  malum  pr9^ 
hiutium, 

I  do  not  deem  it  necessary  to  refer  particularly  to  the  xxatst 
which  show,  that  \:ourts  may,  in  construing  wills,  )tK)k  to  A 
devise  to  one  legally  incapacitated  to  take,  as  throwing  Kght  upott 
the  intention  of  the  testator  in  the  disposition  of  his  property. 
They  are  most  of  them  referred  to  and  ably  commentated  vpoil 
th  the  chancellor''^  opinion.  The  eases  of  void  devises,  whethe' 
arising  from  the  death  of  the  devisee  at  the  tiaie  of  the  devise, 
or  the  legal  incapacity  to  take,  relied  upon  by  the  chancellor  tn  faii 
t)pinion,  all  turned  upon  the  ground  that  the  particular  intent  td 
(3evise  the  specific  property^  excluded  it  from  the  reriduumj  mtA 
totisequently  left  it  undisposed  of  by  the  will.  There  are  but 
one  or  two  cases  which  hold  that  property  attempted  to  be  devi^ 
Sed,  is  cast  into  the  rtridumn  far  the  beneftt  of  the  residuary 
devisee,  and  they  bavls  not  since  been  recognized  in  any  case  that 
1  can  find  where  they  were  directly  in  point :  those  cases  did  nol 
receive  that  car^til  consideration  which  was  bestowed  upon  th^ 
tases  relied  upon  by  the  chancellor.  The  principal  case,  thst 
of  Dae  V.  tShefieldj  turned  almost  entirely  upon  another  ground, 
though  the  jud^s  all  concurred  in  opinion  that  the  residuary 
8evisee  took  what  was  attempted  to  be  given  to  a  person  who 
Snis  deceased  at  the  tiln^  of  the  making  ti(  the  Will. 

The  lair  is  well  established  both  in  England  and  in  this 
Country,  that  a  tapnd  dtmn  goes  to  the  heir,  and  not  to  th^ 
Oevisee  of  the  ¥t$iduwm.  The  devise  of  real  estate,  operattngr 
only  upon  the  land  of  whch  the  testator  was  seieed  at  the  time  of 
taaking  his  will,  he  having  showed  aii  intention  to  give  away 
the  land  specifically  devised,  to  the  exclusion  of  the  residuary 
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devisee,  it  is  not  presumed  that  he  intended  to  devise  by  the 
residuary  clause,  a  contingency  which  he  could  not  have  fore- 
seeif,  or  to  embrace  in  it  lands  contained  in  the  lapsed  devise» 
Hot  V.  toiderAwn,  Wilhsj  293.  Durour  v.  Matteux,  1  Vesey^ 
322.  Vide  also  4  Renfs  Comm.  525,  526.  The  law,  however,  in 
relation  to  lapsed  legacies  is  different.  In  such  rase  the  legacyjgoes 
to  the  residuary  legatee.  The  reason  assigned  in  sooi^e  of  the  lead<^ 
ing  cases  being,  that  the  personalty  being  of  a  more  fluctuating 
nature,  the  will  is  to  be  constructed  in  relation  to  the  situation 
of  such  property  at  the  death  of  the  testator ;  which  in  conse- 
quence of  the  death  of  the  object  of  (he  testator's  bounty,  or 
other  causes  operating  to  defeat  that  bounty,  would  be  embraced 
by  the  residuary  clause.  2  Black,  R.  738.  15  Vesey^  709, 
4  Kenfs  Comm*  525.  This  rule  of  the  common  law,  as  regards 
personalty,  was  adopted  at  an  early  day,  when  personal  property 
was  not  of  as  much  consequence  as  real,  and  consequently  did 
'  not  engage  the  scrutinizing  attention  of  the  courts.  It  has^ 
however^  whether  arising  out  of  the  civil  law,  as  some  suppose^ 
or  from  the  nature  of  th«  thing  regulated,  become  the  established 
law  of  the  land. 

Chancellor  Kentj  in  his  Commentaries,  Ath  vol.  527,  supposes 
that  the  alteration  of  the  law  in  New-York,  making  the  devise 
operate  upon  all  the  real  estate  owned  by  the  testator  at  hit 
deathj  may  produce  the  effect  of  destroying  some  of  the  distinc- 
tions between  testamentary  dispositions  of  real  and  personal 
estates.  Vide  Kotes  of  RevisorSj  ^  7,  c4*  6,  tit.  ly  part  2.  The 
provision  of  the  statute  was  intended  to  embrace  real  estate 
acquired  subsequent  to  the  making  of  the  will.  The  principle 
adopted  i^  a  broad  one,  and  may  operate  to  bre{:k  up  the  distinc- 
tion which  now  exists  between  lapsed  devises  and  lapsed  legacies. 
it  can,  however,  be  applied  only  to  such  wills  as  have  been 
tnade  since  the  alteration  of  the  law  ;  it  has  no  application  to 
the  will  under  consideration.  I  consider  the  rule  well  estab- 
lished at  common  law,  that  devises  of  real  estate  are  to  be  con* 
strued  in  relation  to  the  situation  of  the  property  at  the  time  oif 
executing  the  will. 
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If,  then,  we  are  to  regard  a  void  devise  as  evidence  of  the  tes- 
tator's intention,  and  to  act  upon  such  evidence  of  intention  in 
determining  the  estate  of  residuary  devisees,  I  can  see  no  ^ell 
founded  distinction  between  a  case  where  the  invalidity  of  the 
specific  devise  arises  out  of  the  incapacity  of  the  devisee  from 
any  cause  to  take,  and  one  where  the  devise  lapses  on  account 
of  the  death  of  the  object  of  the  testator's  bounty.  In  either 
case,  there  is  a  clear  actual  intent,  at  the  time  of  making  the  will, 
to  exclude  both  the  heir  and  residuary  devisee  from  a  participa-* 
lion  in  the  estate  attempted  to  be  specifically  devised.  It  remains, 
then,  so  far  as  actual  intent  is  concerned,  undisposed  of  by  the 
will.  The  law,  which  declares  that  the  heir  shall  not  be  disin« 
herited  but  by  express  words,  or  clear  and  necessary  implication, 
steps  in  and  gives  him  the  estate.  2  Vesey^  225.  3  id,  493.  1 
Ball  tf  Beat.  543.  There  is  nothing  in  the  will  of  Harberdinck 
which  tends  to  show  an  intention  to  give  the  property  in  que»> 
tion  to'  the  residuary  devisees,  except  the  implication  arising 
from  the  general  intent  not  to  die  intestate  as  to  any  part  of  his 

* 

estate,  and  the  fact  that  he  had  devised  the  residuum  to  the 
exclusion  of  the  heir.  But  this  implication  would  be  equally 
strong  in  favor  of  a  devisee  or  legatee,  to  whom  he  had  specifi- 
cally given  particular  portions  of  his  property.  In  both  cases,  he 
makes  those  objects  of  his  bounty  who  are  not  of  his  blood,  to  the 
exclusion  of  the  heir :  and  yet  it  would  hardly  be  pretended  that 
a  specific  devisee  in  such  a  case  would  take  the  subject  of  a  void 
devise  to  another.  .  If  it  be  said  that  the  devise  of  the  residuum 
was  specific,  and  excluded  what  was  before  given,  the  answer  is, 
every  devise  of  real  estate  must  in  its  nature  be  specific,  whether 
made  in  special  or  general  terms.  7  Vesey^jun.  147.  Conse- 
quently, what  has  before  been  devised  or  attempted  to  \fe  devised, 
must  be  ^excepted,  unless  the  language  used  is  such  as  to  show  an 
evident  intention  of  the  testator  to  embrace  such  preceding 
devises  as  shall  fail.  It  was  also  said  that  the  rule  of  law  which 
favors  the  heir,  against  the  general  intention  of  the  testator  to 
dispose  of  all  his  estate  by  will,  arose  in  an  aristocratic  age,  is 
calculated  to  keep  large  masses  of  property  in  few  hands,  and  is 
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consequently  repugnant  to  the  genius  of  our  republican  institu- 
tions. The  effect  of  the  rule  in  England,  where  the  law  of  pri- 
mogeniture prevails,  and  where  large  estates  descend  to  one,  to 
the  exclusion  of  many  other  of  the  children,  may  have  been  con- 
trary to  the  spirit  of  our  institutions.  But  here,  where  all  the 
children  inherit  equally,  I  can  see  nothing  in  it  which  is  against 
our  notions  as  to  the  division  of  estates.  Nor  does  it  in  the  least 
conflict  with  the  right  of  the  owner  of  property,  to  bestow  his 
worldly  substance  upon  such  as  he  may  choose  to  make  the  reci- 
pients of  his  bounty. 

The  intention  of  the  testator  is  the  first  and  great  object  of 
inquiry  in  the  construction  of  wills  ;  to  it  technical  rules,  which 
prevail  in  respect  to  other  dispositions  of  real  estate,  are  to  a 
great  extent  subservient.  If  that  can  be  determined,  it  is  the 
pole-star  by  which  courts  must  be  directed  in  the  administration 
of  justice.  With  this  great  principle  in  view,  it  is  nearly  impos^ 
sible  for  any  one  to  read  the  will  of  John  Harberdinck,  and  say 
that  he  intended  to  give  the  property  in  question  to  the  residuary 
devisees.  What  he  does  give  to  them  is  the  ^^rest  and  remaining 
part  of  his  estate,  except  what  part  as  above  is  bequeathed  and 
disposed  of;"  in  other,  words,  except  the  specific  portions  above 
,  carved  out  by  him,  and  which  he  has  devised  to  others.  Words 
could  not  make  the  intention  plainer  than  it  is  made  by  this  will. 
But  it  is  said  that  it  is  not  devised  to  the  church,  though  such 
was  the  intention  of  the  testator.  To  this  it  may  be  answered 
that  he  did  not  intend  to  give  nor  has  he  given  it  to  the  residuary 
devisees.  To  whom  then  shall  it  go  ?  The  answer  is  plain  ;  to 
those  who  the  law  declares  shall  take  all  which  the  testator  has 
not  given  to  others,  though  it  appear  to  be  his  intention  that  they 
should  not  inherit  his  worldly  substance.  The  hetr  takes  even 
against  general  intention. 

The  counsel  for  the  appellant  contend,  that  notwithstanding 
the  testator's  attempt  to  devise  the  land  to  the  church,  and  ad- 
mitting that  he  actually  intended  that  the  residuary  devisees 
should  take  nothing  which  he  had  attempted  to  give  the  church, 
there  yet  remained  in  legal  contemplation  a  residuary  and  con- 
tingent interest,  founded  on  the  condition  annexed  by  law  to.ev- 
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ery  devise  of  this  sort,  that  the  lan4  may  revert  by  the  dissolu- 
tion of  the  corporatipp,  or  by  breach  of  the  condition  qn  which 
the  devise  is  made ;  that  this  residuary  and  contingent  interest 
was  a  proper  subject  of  devise,  consistently  with  the  declared 
intent  of  the  testator;  and  even  had  the  devi^bejen valid, would 
have  gone  to  the  residuary  devisees*    That  the  descent  to  th^ 
heir  wa9  thus  broken ;  and  that  the  actual  devise  of  the  revem 
Nonary  and  contingent  interest  to  the  residuary  devisees,  drew 
along  with  it  the  whole  estate,-  the  devise  to  the  church  being 
void.     If  the  will  in  this  case  had  been  so  drawn  as  to  make  i^ 
apparent  that  the  testator  contempleted  the  evenly  which  would 
work  a  dissolution  of  the  corporation,  and  bad  the  church  been 
able  to  take,  the  position  of  the  counsel  as  to  the  devise  of  the 
reversionary  and  contingent  interest,  may  have  been  good.    In 
such  case,  the  residuary  devisees  could  take  only  the  reversioni 
after  the  existence  of  the  corporation  shoi^ld  cease.    The  cases 
where  a  reversionary  and  contingent  interest  in  real  estate  have 
been  held  to  pass  by  the  devise  of  the  residuum,  are  all  cases 
where  it  is  apparent  that  the  testator  contemplated  the  events 
which  would  defeat  the  estate  devised  specifically.    They  pro- 
ceed upon  the  broad  and  rational  principle  which  must  control^ 
of  passing  the  estate  according  to  the  intention.   ,  Technical  rules 
may  sometimes  presume  intention,  where  there  is  nothing  in  the 
will  to  conflict  with  them,  and  show  that  the  presumed  could  not 
have  been  the  actual  intention  of  the  devisor.    It  is  only  in  the 
case  of  a  grant  to  a  corporation,  where  a  future  interest  can  be 
expectant,  on  a  grant  in  fee  simple  absolute.    2  Black.  Comm* 
266.    I  can,  therefore,  hardly  suppose,  where  a  devise  is  made 
to  a  corporation  in  fee  simple  absolute,  that  because  there  may 
by  possibility  be  a  contingent  future  estate,  the  devisor  shall  be 
deemed  to  have  intended  it  to  fall  into  the  residuum,  and  thereby 
break  the  descent  to  the  heir,  in  case  the  corporation  should  labor 
under  a  legal  incapacity  to  take.     The  testator,  in  such  casej 
would  intend  to  devise  to  the  corporation  the  whole  estate.     The 
dissolution  of  a  perpetual  corporation  is  of  rare  occurrence,  and 
one  which  can  hardly  be  supposed  to  be  in  the  contemplation  of 
ordinary  mind^.    The  contingency  must  therefore  b^  regarded  as 
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too  remote  to  require  an  artificial  rule  to  presume  an  intention  to 
pass  the  rerersionarjr  and  contingent  interest*  This  rule,  I  think^ 
should  not  be  applied,  except  in  cases  where  the  immediate  es- 
tate in  fee  passes  to  the  corporation  under  the  specific  devise^ 
which  corporation  is  subsequently  dissolved.  In  such  case,  the 
descent  to  the  heir  would  be  broken  by  the  devise^  from  him  of 
the  whole  estate,  and  the  reversionary  and  contingent  interest,^ 
from  the  nature  of  the  case,  may,  perhaps,  be  presumed  to  have 
been  intended  to  pass,  by  a  devise  of  the  residuum.  In  the  case 
qnder  consideration,  there  are  circumstances  which  rebut  any  pre- 
sumption that  the  testator  supposed  there  would  be  a  residue  of 
the  estate  devised  to  the  church.  It  is  a  perpetual  religious  cor- 
poration, by  grant  from  the  crown,  of  which  the  testator  was  a 
member.  He  supposed  it  would  be  as  perpetual  as  the  religion 
and  doctrine  which  they  professed ;  to  cherish  and  aid  in  the  per- 
petuation, of  which,  he  bestowed  his  bounty  upon  it.  He  must, 
then,  have  supposed  that  the  devise  which  he  attempted,  would 
pass  the  whole  estate  in  the  Shoemaker's  field.  Besides,  he  de- 
vises a  life  estate  in  the  residuum  to  his  wife,  after  the  devise  to 
the  church,  which  was  to  take  effect  after  bis  and  her  death.  This 
19  totally  inconsistent  with  the  idea  that  he  intended  the  possible 
contingent  and  reversionary  interest  in  the  Shoemaker's  field 
should  pass  by  the  residuary  devise.  It  is  repugnant  to  the  gen- 
eral rule  that  a  will  must  be  so  construed  as  to  make  all  its  parts 
harmonize,  if  possible. 

It  remains  only  to  consider  the  second  point  above  suggested — 
that  the  devisor  did  not  intend  to  pass  to  the  church  his  interest 
in  the  undivided  portiatt  of  the  Shoemaker's  field. 

The  clause  in  the  will  devising  to  the  church  commences  by 
Revising,  in  fee,  ^^  all  the  testator's  right,  title,  interest  and  pro- 
perty in  and  to  an  equal  fifth  part,  share  and  proportion,  of  all 
that  tract  or  parcel  of  land,  situate,  lying  and  being  upon  Man- 
hattan's Island,  within  the  city  of  New-Tork,  called  or  known 
by  the  name  of  Shoemaker's  field."  Had  it  stopped  here,  no 
doubt  could  be  entertained  that  be  intended  to  pass  his  whole 
estate  in  the  field,  whether  divided  or  undivided.  The  only  en- 
quiry is,  did  he  intend  by  the  language  subsequently  used,  to 
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limit  or  restrain  the  extent  of  the  above  devise  1  Much  of  the 
subsequent  part  of  the  clause  was  intended  by  him  to  be  a  fur- 
ther and  more  particular  description  of  the  property  devised  ; 
and  my  opinion  is  that  the  draftsman,  from  want  of  particular 
attention  to  the  deed  of  partition  and  chart  thereto  annexed, 
which  shows  the  undivided  as  well  as  the  divided  parts  of  the 
field,  omitted  to  mention  the  undivided  portion.  This  error  was 
not  detected  when  the  will  was  read  over  before  signing.  The 
devise  is  of  all  his  interest  or  a  fifth  part  or  share  in  the  field — 
not  of  all  his  interest  in  35  lots  set  apart  to  him  on  a  partition  of 
the  field  among  the  proprietors  thereof.  The  devise,  as  con- 
tained in  the  first  part  of  the  clause,  was  certain  and  definite  ; 
the  further  description  being  unnecessary,  it  is  immaterial^  and 
may  be  rejected  whether  true  or  false. 

In  the  case  of  Goodtitle  v.  Paul,  2  Burr.  1089,  there  was  a 
devise  in  these  words  :  "  I  give  and  devise  to  my  dear  wife  my 
farm  at  Bovington,  in  the  tenure  of  John  Smith."  A  part  of 
the  farm  consisted  of  woodland,  which  the  t-estator  kept  in  his 
own  hands,  and  which  was  not  in  the  tenure  of  John  Smith.  It 
was  held  that  the  whole  farm,  including  the  woodland,  passed 
by  the  devise.  It  is  manifestly  intended,  said  Lord  Mansfield^ 
that  the  whole  farm  should  pass  by  the  will ;  and  the  testator 
never  thought  of  any  restriction  of  his  devise  ;  but  meant  these 
words,  "  in  the  tenure  of  John  Smith,  only  as  additional  and 
further  description  of  a  thing  sufficiently  ascertained  before." 
In  Marshall  v.  Hopkins^  15  East^  309,  the  testator  devised  ^^  all 
that  my  messuage,  dwelling  house  or  tenement,  with  all  the 
lands,  hereditaments  and  appurtenances  thereunto  belonging, 
situate  and  being  in  Blythbury,  in  the  parish  of  Mavesyn  Prid- 
ware,  in  the  county  of  Stafford,  now  in  the  occupation  of 
Thomas  Willet,  except  one  meadow  called  Floodgate  meadow." 
The  testator  owned  the  messuage,  and  about  nineteen  acres  of 
land  in  Blythbury.  The  messuage  and  rather  more  than  two 
acres  of  land  were  in  the  occupation  of  Thomas  Willet ;  the 
remainder  of  the  property  in  Blythbury  was  occupied  partly  by 
the  testator  himself  and  partly  by  others.  The  devise  was  held 
not  to  be  confined  to  the  land  in  the  occupation  of  Thomas 
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Willet,  but  extended  to  all  the  land  in  Blythbury  except  the 
meadow,  which  was  specifically  excepted  from  the  devise.    Vide 
alsoy  1  Maule  tf  Sel.  299.     In  the  case  of  Doe  v.  The  Earl  of 
Jersey  J  1  Bam.  fy  Jlld.  550,  the  rule  is  established  that  where 
the  property  is  sufficiently  described  in  the  devise,  so  as  to  leave 
no  fair  ground  to  doubt  as  to  what  is  embraced,  that  then  the 
addition  of  another  circumstance,  with  a  view  to  identify  it,  will 
not  limit  and  restrain  the  devise^  unless  it  clearly  appears  that 
the  testator  so  intended  it.     Vide  also^  3  Co.  10  a,  Dowtie'^s  case^ 
Doe  V.  Greathedj  8  Eastj  103.     In  the  case  of  Gascoigne  v. 
Barker  J  3  Jltk.  8,  the  testator  devised  in  these  words :  "  All  my 
lands,   tenements  and  hereditaments,  in  possession^   reversion, 
freehold  and  copyhold,  in  the  parish  of  Chiffwick  or  elsewhere 
in  the  county  of  Middlesex,  which  copyhold  lands  I  have  sur- 
rendered to  the  use  of  my  will."    The  testator  was  seized  of  a 
copyhold  house,  which  was  an  inn,  called  *^The  Kiiig  of  Bohe- 
mia's Head."    Three  parts  of  the  house  were  in  one  manor  and 
one  in  another.     He  had  surrendered  to  the  use  of  his  will  only 
in  the  manor  under  which  the  three  parts  were  held.     Lord 
Chancellor  Hardwicke  held  that  the  words  "  which  I  have  sur- 
rendered to  the  use  of  my  will,"  restricted  the  devise  to  the 
copyhold  surrendered,  because  the  land  was  devised  by  general 
words  ;  but  he  says,  "  if  instead  of  this,  the  testator  had  said,  I 
give  my  messuages  with  the  appurtenances  called  the  King  of 
Bohemia's  Head,  that  would  have  been  a  different  case,  and  I 
should  have  thought  the  subsequent  words  a  mistake  only  in  the 
description." 

The  rule,  as  collected  from  the  cases  which  I  have  been  able 
to  examine,  seems  to  be  that  where  the  devise  is  in  general  terms, 
the  subsequent  words  of  description  will  restrain  the  extent  of 
the  devise ;  but  where  it  is  specific  and  certain  as  to  the  property, 
the  subsequent  description  may  be  rejected.  Now  in  the  case 
under  consideration,  there  is  no  ground  to  doubt  -as  to  the  pro- 
perty embraced  in  the  first  devise.  The  Shoemaker's  field  was  a 
definite  description  of  a  known  piece  of  property.  ^^All  the 
testator's  share  or  interest  in  it,"  embraced  the  undivided  portion 
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as  well  as  the  35  lots  wUcli  had  been  set  off  ta  faim  in  severalty. 
Suppose  in  making  the  further  additional  description,  the  drafts- 
man  of  this  will  bad  inadvertently  omitted  one  or  two  of  the 
divided  lots ;  there  cannot  be  a  doubt  but  that  the  omitted  lots 
would  have  passed  under  the  broad  and  sweeping  devise  codir 
tained  in  the  first  part  of  the  clause.  The  mistaken  description 
would  have  been  rejected,  under  the  decisions  above  referred  to^ 
as  unnecessary  to  identify  the  property.  The  repetition  of  the 
devise  in  the  subsequent  part  of  the  clause,  after  the  description 
of  the  divided  lots,  does  not  show  that  the  testator  intended 
thereby  to  except  ihe  undivided  portion.  The  repeated  devise^ 
by  the  same  mistake  \7hich  oecurred  in  the  further  descriptionj'is 
by  general  words,  ^^all  which  lots,  pieces  or  parcels  of  land,'' 
made  to  embrace  otAj  the  divided  lots*  It  is  not  inconsistent 
with  the  idea  that  ke  had  given  all  his  interest  in  the  field,  which 
had  been  devui^d  ia  the  former  part  of  the  clause,  as  fully  as  lan- 
guage could  do  it»  ' 

My  opinion  is,  that  the  complainant  has  shown  no  valid  claim 
to  the  property  in  question^  under  the  will.  The  demurrer  was 
therefore  well  taken,  and  the  decree  of  the  chancellor  ought  to 
be  affirmed. 

The  delivery  of  the  opinions  being  concluded,  the  following 
resi^tions  were  proposed  and  passed  upon  by  the  court : 

I.  Resolved,  that  the  land  included  in  the  devise  to  the  church 
did  not  pass  under  the  residuary  clause  in  the  will. 

n.  Resolved,  that  on  the  true  construction  of  the  will,  /As 
whole  of  the  tract  or  parcel  of  land  called  Shoemaker's  field — 
not  only  the  part  allotted  and  divided,  but  the  piece  undivided — 
was  included  in  the  clause  devising  to  the  church. 

On  the  question  being  put,  shall  the  first  resolution  be  adopted! 

ft 

the  members  of  the  court  divided  as  follows  : 

Jn  the  affirmative :  The  Pkesiobnt  t>f  the  Senate,  Chief  Jus^ 
tiee  Nelson,  Mr.  Justice  Bronson,  and  Senators  J.  SfiABBSLSY, 
L.  Bkabdsley,  Bsckwith,  Fox,  Hull,  H.  F.  JoNsa,LACY,  Lftx, 
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H.    A.    LlVINGSTOK,    MOSELET,    PoWE&S,    SkiHVEB,    SpBAKEB, 

SrBSJLiirGi^YxiiFLAiccK,  Wager — 19. 

In  the  negative :  Mr.  JusHce  Co  wen,  and  Senators  DowninO) 
HuKTinGTOK,  JoHKioiv^  Lawteb,  Vak  Dvcdc — 6« 

On  the  second  reielution^  the  members  divided  as  foHows : 

For  its  adoption :  The  P&ssident  ot  the  Senate,  Mr.  Justice 
Beokson,  and  Senators  J.  Beardsley,  li.,'BnAMxmh%Yy  Hull, 
Lee,  H.  a.  Livingston,' Moselbt,  Powxjts,  Sprakee,  Sier- 
UNG,  VERniAvcx,  Waoer— -13« 

Against  its  adoption :  Chief  Justice  Nelson,  Mr.  Justice 
QowEN,  and  Senators  Beckwith,  Downing,  Foz^  Huntington, 
JoBNSON,  H.  F«  Jones,  Lact,  Lawyer,  LGOMts,  Sbinner,  Tan 
DycK— la 

Whereapon  the  decree  of  "At  chancellor  was  AVEtRHED.- 


Stoddard  and  others  appellants j  and  Butler  and  others  responr 

dentSm 


Is  *— pwyy  wyvdgiag  mk  lAfoM*  HUcff&ncmA  propsrfy  hfAMAor ID 
liii  CTiHtor  frmiMlmt  amd  i/M  tmder  the  statnte  ti  i|«iiift  ereditorty  •»  appeal 
mmafirmti  in  tka  oout  tot  the  eorreetion  of  enon;  the  propertf  ixwoaSemA 
being  deemed  to  be  of  a  eviAM  manthan  9ufidmU  totMtiify  the  d^t  of  the  yendee; 
the  tianifer  hxHmg  been  made  during  the  pendency  of  a  nit  by  other  crediton; 
and  the  Fendor  harhig  eoaStamed  4m  powatffoay  dlipoifaig  of  the  property  at  the 
egmil  of  the  Tendee,  and  reeeivhig  a  compiaMllon  for  hii  lenieei  as  tneh  agent  * 

Afpeal  from  cfaancerj.  The  respondents  filed  a.  bill  in  chan- 
cery, before  the  vice  chancellor  of  the  fifth  circuit,  to  set  aside 
joi  fraudulent  an  asngnment  made  by  Stoddard,  one  of  the  ap- 

•  The  agkrmamu  in  thU  eafie  was  a  profoma,  afltruance;  the  members  of  the 
court  be^ig  equally  diyided,  viz.  12  for  afllnnanee  and  12  fbrreTumL  Opinions 
were  delivered  by  Judges  BaoNsoir  and  Cowen>  and  Senator  YouNO^  for  afflrm- 
anoe»  and  by  Senators  Dickinson  and  Verplanck,  for  reversal.  The  statute  hav- 
ing deelared  that  every  sale  of  goods  and  chattels,  unless  aocompanied  by  an  ist- 
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pellants,  to  Thurber  and  Townsend,  the  other  appellants  in  this 
case.  The  respondents  being  creditors  of  Stoddard,  commenced 
a  suit  in  January^  1834,  for  the  collection  of  the  demand  due  to 
them.  In  May  they  recovered  judgment  for  $727.67,  and  on 
the  tenth  day  of  the  same  month  issued  an  execution  to  the  she- 
riff of  Levns  county,  where  Stoddard   resided,  which,  on  the 


♦, 


m$diat€  delivery,  and  followed  by  an  ackuU  and  continued  change  qt  pottMstoii,  shaU 
be  presumed  to  be  fraudulent  and  void  as  against  the  creditors  of  the  vendor :  the 
jiidgee  held,  in  the  opinions  delivered  by  them,  that  a  sale  of  chattels  unaccompanied 
by  an  immediate  delivery,  and  followed  by  an  actual  and  continued  change  of  poe- 
sewion,  is  fraudulent  and  void  under  the  statute,  although  it  be  made  openly^  in 
good  faith,  and  without  any  intent  to  defraud,  unless  there  be  something  in  the  cir- 
cumstances of  the  case  rehdering  a  change  of  possession  impraeticablef  either  from, 
the  nature  or  situation  of  the  property,  or  the  peculiar  circumstances  of  the  parties: 
inother  words,  that  where  there  is  no  change  of  possession  unless  it^be  shown  that 
there  was  a^neeeeeity  or  a  manifest  Jitneee  and  propriety  for  the  continuance  of  the 
possession  by  the  vendor,  independent  of  benefit  to  him,  the  sale  is  void;  that  noth- 
ing can  take  the  case  out  of  the  operation  of  the  statute,  unless  the  attempted  expla^ 
naHon  relate  to  thfi  poseeeeion  of  the  property ;  that  the  bona  fides  of  the  transaction' 
and  the  absence^fatt  intent  to  defraud,  is  not  enough  to  render  the  sale  valid.  In 
the  views  of  ^e  judges.  Senator  Yottno  concurred. 

On  the  other  hand,  Senators  Dickinson  and  Vbrflanck,  in  the  opinions  deli- 
vered by  them,  held  that  though  a  sale  unaccompanied  by  a  change  of  possession 
is  declared  by  the  statute  to  be  prima  facie  fraudulent  and  void,  stiU  If  it  be  shown 
that  such  sale  was  pubHety  made,  in  good  faith  and  xdthout  any  intent  to  dqfraud  cre- 
ditors or  purchasers,  for  a /air  and  full  consider ation,  and  that  the  motives  for  tsov- 
ing  the  property  in  the  possession  of  the  vendor  are  such  as  ordinarily  influence 
honest  men,  the  presumption  of  fraud  is  destroyed,  and  the  sale  must  be  deemed 
valid.  They  also  held,  that  incases  of  this  kind  the  question  oi  fraudulent  intent 
(in  a  court  of  law)  is  to  be  passed  upon  exdusitely  by  the  jwrys  that  whilst  it  is  the 
province  of  the  court  to  determine  upon  the  relevancy  of  evidence  offered  in  the 
case,  none  offered  having  a  direct  bearing  upon  the  question  of  bona  fidee  should  be 
excluded  from  the  consideration  of  the  jury,  by  the  application  of  general  rules  of 
policy  or  of  legal  presumption  growing  out  of  the  want  of  change  of  possession. 

Upon  the  circumstances  of  this  particular  case,  the  judges  and  Senator  Toung  on 
the  one  hand,  and  Senators  Dickinson  and  Vebplanck  on  the  other,  differ  in  their 
views  of  the  fairness  of  the  transaction,  and  the  circumstances  relied  on  to  excuse  a 
want  of  change  of  possession:  the  former  holding  that  the  property  transferred 
was  disproportioned  in  value  to  the  amount  of  the  debt  intended  to  be  satisfied;  and 
that  the  motivet  for  leaving  the  property  in  the  possession  of  the  vendor  were  not 
such  as  could  be  approved.  Whereas  the  latter  senators  hold  direcUy  the  reverse 
upon  both  points. 
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hoenty-sixth  day  of  May,  was  returned  by  the  sheriff  nulla  bona. 
In  the  interim  between  the  commencement  of  the  suit  by  the 
respondents  and  the  recovery  of  the  judgment,  to  wit,  on  the 
eighth  day  of  Marchj  Stoddard  executed  an  absolute  assignment 
of  the  remainder  of  a  stock  of  goods  which  he  had  on  hands  as  a 
merchant,  and  of  certain  notes  and  accounts  to  Thurber  and 
Townsend,  for  and  towards  the  payment  and  satisfaction  of  a 
debt  of  $675,  due  to  them.     The  goods  thus  assigned  were  va- 
lued at  $435,  and  the  amount  of  the  notes  and  accounts  was 
$927.83,  which  were  esteemed  good,  at  least,  for  $681.     The 
goods  consisted  of  many  parcels  of  small  value,  separately,  and 
the  notes  and  accounts  were  against  numerous  persons,  and  prin- 
cii^ally  for  small  amounts.     The  goods  and  notes  and  accounts 
were  left  in  the  possession  of  Stoddard,  who  was  authorized  by 
Thurber  and  Townsend,  as  their  agenty  to  s6ll  and  dispose  of  the 
goods  for  cash  or  good  security,  and  to  collect  the  notes  and 
accounts,  and  they  agreed  to  pay  him  a  fair  compensation  for 
his  services  ;  and  he  accordingly  acted  as  such  agent  until  the 
thirteenth  day  of  June^  1834,  when  Thurber  and  Townsend  re- 
moved the  goods  then  on  hands  to  Uticaj  where  they  resided, 
and  at  the  same  time  took  possession  of  the  notes  and  accounts 
which  remained  unpaid.     After  the  assignment,  and  up  to  the* 
time  of  the  removal  of  the  goods  to  Utica,  Stoddard  had  sold 
goods  to  the  amount  of  $77,  and  had  received  on  the  notes  and 
accounts  and  for  goods  sold,  the  sum  of  $122.     It  was  admitted 
by  Stoddard  that  he  had  no  property  other  than  that  assigned, 
except  his  household  furniture,  valued  at  $150  ;   and  it  was 
proved  that  he  had  no  visible  means  of  supporting  himself  and 
family  other  than  his  business  as  a  merchant;  that  after  the 
assignment,  he  continued  in  his  store,  trading  as  usual,  until  the 
goods  were  removed  to  Utica,  and  that  no  difference  was  observ- 
ed in  the  management  of  the  store  after  the  assignment  from 
what  had  been  usual  previous  to  that  event.     Two  witnesses 
who  were  examined  on  the  part  of  the  complainants  below,  and 
they  both  testified  that  they  resided  in  the  same  town  with  Stod- 
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dardy  and  heard  of  the  asmgnment  about  the  time  that  it  was 
made.  The  bill  in  thb  case  was  filed  on  the  18th  June.  Pre- 
vious to  that  timei  to  wit,  od  the  21st  JIfay,  the  complainants 
demanded  of.  the  defendants,  Thurber  and  Townsend,  an  assign- 
ment of  the  notes  and  accounts  which  they  had  received  of  Stod- 
dard, and  offered  to  pay  to  them  the  amount  due  to  them  from 
Stoddard,  deducting  the  value  of  the  goods  and  such  moneys  as  had 
been  paid  on  the  notes  and  accounts.  The  defendants,  Thurber 
and  Townsend,  refused  to  accede  to  the  proposition,  but  offered 
on  their  part  to  yield  up  to  the  complainauts  the  property  as- 
signed by  Stoddard,  accounting  for  such  portions  thereof  as  had 
been  converted  into  money,  on  the  complainants  paying  the  debt 
due  to  them  from  Stoddard,  with  the  interest  thereof  and  the 
expenses  they  had  incurred :  which  offer  was  declined  by  the 
complainants.  The  defendants  denied  all  fraud  or  intent  to  de- 
firaud,  or  secret  trust  for  the  benefit  of  Stoddard. 

The  vice  chancellor,  on  hearing  the  cause  on  the  pleadings 
and  proofs,  dUmiaed  the  bill.  The  complainants  appealed  to 
the  chancellor,  who  reversed  the  decree  of  the  vice  chancellor, 
adjudged  the  assignment  to  be  fraudulent  and  void  as  against 
the  complainants,  and  set  the  same  aside.  He  also  directed  an 
account  of  the  goods  assigned  by  Stoddard  in  the  possession  of 
Thurber  and  Townsend  at  the  time  of  the  issuing  of  the  com- 
plainants^ execution^  and  of  the  debts  and  choses  in  action  as- 
signed which  had  not  been  collected  prevums  to  the  fling  of  the 
billy  and  of  the  moneys  received  on  account  of  such  debts  since 
the  filing  of  the  bill.  The  following  is  the  opinion  delivered 
by  the  Chakcelxob  : 

^  Upon  a  careful  examination  of  the  answers  of  the  defendants, 
and  the  evidence  in  this  case,  I  think  the  conclusion  of  the  vice 
chancellor  that  the  assignment  of  Stoddard's  property  was  not 
firaudulent,  was  erroneous.  Independent  of  the  legal  presump- 
tion of  fraudy  ariang  from  his  continuance  in  possession  after  the 
execution  of  the  absolute  bill  of  sale,  I  think  the  amount  of  pro- 
perty .astt^ed  waSy  at  its  fair  value,  much  mof e  than  sufficient 
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to  pay  the  debt  dae  to  the  purchasers.  The  case  would  have 
been  somewhat  different,  if  Thurber  and  Townsoid  had  taken 
the  property  in  absolute  satis&ction  of  their  debt  and  at  their 
own  risk,  or  if  they  had  taken  an  assignment  of  the  property  in 
trust  for  the  other  creditors,  after  securing  to  themselyes  a  pre- 
ference in  payment  out  of  the  same.  But  as  I  understand  the 
transaction,  the  bill  of  sale  to  them  was  absolute,  so  as  to  giie 
them  the  full  benefit  of  all  the  property  and  debts  assigned,  if 
the  amount  realised  therefrom  riiould  be  more  than  the  amount 
of  their  debt,  but  to  be  applied  to  the  extinguishment  of  their 
debt  pro  tanto  only,  if  the  proceeds  oi  the  assignment  should  for 
any  reason  turn  out  to  be  less* 

As  the  nominal  amount  of  the  goods  and  debts  assigned  was 
more  than  double  what  was  actually  due  to  Thurber  and  Townfr- 
end,  I  can  see  no  reason  for  the  making  of  an  absolute  sale  and 
assignment  of  all  his  property  to  them  without  any  risk  of  loss 
on  their  part,  unless  it  was  upon  some  secret  or  implied  under- 
standing  between  the  parties  to  that  transaction  to  keep  the  sur- 
plus from  other  creditors  for  the  benefit  of  Stoddard  himself. 
Besides,  there  never  was  in  fact  any  change  of  the  possession  of 
the  assigned  property,  until  after  the  issuing  of  the  complainant's 
execution,  as  the  nominal  appointment  of  the  seller  as  the  agent 
of  the  buyers  to  retain  the  possession  and  retail  the  goods  and 
collect  in  the  debts  for  them,  without  any  visible  change  in  the 
mode  of  doing  business  at  the  store,  was  not  a  change  of  posses- 
ion within  the  intent  and  meaning  of  the  statute  on  this  subject 
The  sale  must  be  accompanied  by  an  actual  and  continued  change 
of  possession,  as  well  as  a  nominal  and  constructive  change,  or 
the  transaction  will  be  deemed  fraudulent  as  against  creditors. 
A  construction  which  would  allow  the  vendor  or  assignor  of  a 
atore  of  goods  to  continue  in  possession  thereof,  and  to  sell  them 
out  as  the  agent  of  the  purchaser,  or  assignee,  would  render  this 
statutory  provision  for  the  prevention  and  detection  of  frauds  a 
mere  nullity.    For  these  reasons,  the  decree  of  the  vice  chancel- 
lor must  be  reversed,  with  costs." 

From  the  decree  of  the  chancellor,  the  defendants  below  ap- 
pealed to  this  court,  where  the  cause  was  aigued  hj 
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W.  Crafts  fy  8  Stevens^  for  the  appellants. 

C.  P.  KirUand  fy  S.  Beardsley^  (attorney  general,)  for  the 
respondents. 

Paints  on  the  part  qf  the  appellants  : 

I.  The  assignment  to  Thurber  and  Townsend,  in  payment  and 
satisfaction  of  their  debt,  is  good  and  valid,  and  not  fraudulent. 
They  gained  a  preference,  which  the  law  allows.  Hall  y.  TuttUy 
8  Wendell^  375.  Gardner  v.  Adams^  12  id.  297.  Loop  v.  Qwi- 
stocky  15  id.  244.     19  Johm.  R.  222. 

II.  No  more  than  a  reasonable  amount  of  property  was 
assigned  in  payment  of  the  debt.  The  goods  assigned  were 
remnants  of  an  old  stock,  from  which  Stoddard  had  been  selling 
the  previous  winter ;  and  the  debts  assigned  were  against  one 
hundred  and  ten  persons,  in  small  sums,  scattered  over  the  whole 

'  county  of  Lewis,  and  it  probably  would  cost  one-half  of  the 
amount  to  collect  them.  Thurber  and  Townsend,  at  the  time 
the  assignment  was  made,  had  no  reasonable  ground  to  believe 
that  the  property  assigned  to  them  would  be  more  than  sufficient 
to  pay  their  debt ;  they  had  a  perfect  right  to  insist  upon  an 
ample  amount,  without  running  any  risk.  Peck  v.  Surdettj  1 
Paige,  309.  .  . 

in.  If  the  respondents  supposed  that  more  property  was 
assigned  than  sufficient  to  pay  the  debt  of  Thurber  and  Town- 
send,  they  might  have  framed  their  bill  with  a  double  aspect : 
first,  to  set  aside  the  assignment,  and  if  that  was  not  done,  then 
that  the  surplus,  if  any,  might  be  applied  in  payment  of  their 
debt.  Cunningham  v.  Freeborn,  11  Wendell,  257,  in  Court  of 
Errors,  hy  Ch,  J.  kelson. 

rV.  Before  the  bill  was  filed  in  this  cause,  Thurber  and 
Townsend  o£fered  to  give  up  to  the  respondents  all  the  property 
assigned,  if  they  would  pay  their  debt.  This  proposition  was 
refused ;  and  the  only  reason  which  can  be  assigned  for  the  refu- 
sal, is  that  they  knew  Thurber  and  Townsend  had  no  more  than 
was  sufficient  to  pay  their  debt. 
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Y;  The  appellants,  in  their  answers,  deny  any  fraudulent 
intent,  or  any  secret  or  implied  understandmg  between  them,  or 
either  of  them,  at  the  time  the  assignment  was  executed)  that 
any  part  of  the  property  assigned  was  to  be  retained  by  Thiv- 
ber  and  Townsend  for  the  future  benefit  of  Stoddard,  or  for  his 
use,  or  for  the  benefit  of  any  other  person;  and  there  are  no  facts 
or  circumstances  attending  the  transaction,  nor  any  proof  to 
show  that  they  had  any  such  intent. 

VI.  The  two  witnesses  examined  in  this  case  testify  as  to  the 
value  of  the  goods,  but  at  the  same  time  say  that  they  never  exa- 
mined the  quality  of  the  goods  and  knew  nothing  about  them. 
They  merely  gave  their  opinion  from  looking  at  the  inventory, 
and  what  such  description  of  goods  would  be  worth  in  Lewis 
county,  without  taking  into  consideration  that  the  appellants 
would  be  under  the  necessity  of  taking  the  goods  back  to  Utica, 
where  they  were  purchased,  and  selling  them  for  what  they  could 
get.  They  also  testify  as  to  the  character  of  the  debts,  from 
their  impressions,  that  they,  living  in  the  county  of  Lewis,  and 
doing  business  there,  as  merchants,  might,  by  management,  col- 
lect a  great  proportion  of  the  debts. 

YII.  The  goods  assigned  did  not  remain  in  the  possession  of 
Stoddard  after  the  assignment,  but  passed  by  the  assignment,  and 
were  in  law  and  in  fact  delivered  to  Thurber  and  Townsend,  who 
had  the  same  right  to  appoint  Stoddard  that  tht^  had  to  appoint 
any  other  person  their  agent  for.  the  purpose  of  selling  the 
goods.  The  sale  by  Stoddard  was  notorious  in  the  neighborhood. 
Stoddard  acquired  no  false  credit  by  being  the  agent  to  sell  the 
goods.  He  could  do  better  for  the  assignees  than  a  stranger, 
Thurber  and  Townsend  resided  at  Utica — ^a*  distance  of  about 
seventy  mfles-^and  at  that  season  of  the  year  could  not  very 
well  remove  the  goods,  and  they  had  every  reason  to.  suppose 
that  they  would  sell  better  at  Lowville  than  at  Utica.  See  19 
Johns.  R.  222. 

Points  on  the  part  of  the  respondents: 

The  decree  should  be  affirmed,  and  the  assignment  from  Stod- 
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dard  to  Thurber  and  Townsend  sboitld  be  declared  fraudulent  and 
Toid)  for  the  follonring  among  other  reasons  : 

1.  Because  the  assignment  is  absolute,  and  makes  no  provi- 
sion for  the  payment  of  other  creditors,  after  payment  of  the 
debt  of  Thurber  and  Townsend.  Beck  v.  BurdUtj  1  Paige^ 
809. 

3.  It  is  not  in  full  payment  and  satisfaction  of  the  debt  of 
Thurber  and  Townsend,  but  only  for  and  towards  the  payment 

of  that  debt. 

« 

3.  Because  an  unreasonable  amount  of  property  and  debts  to 
pay  the  appellants,  Thurber  and  Townsend,  is  assigned.  Beck 
V.  Burdett^  1  Paigej  309.  Rob.  Fraud.  Con.  54:1  j  n.  b.  and  cases 
cited.    JSTew.  Cont.  371. 

4.  Because  it  necessarily  results  from  the  abore,  that,  eyen  if 
it  be  conceded  that  in  part  the  assignment  may  hare  been  for 
good  consideration,  yet,  as  to  the  remainder,  it  was  a  mere  t^o/«9i- 
tary  gift^  and  consequently  void  ;  and  it  is  well  settled  that  a 
conveyance  void  in  part  by  statute  is  Toid  in  toto.  5  Cotoen^ 
647.    4Patge,24. 

6.  If  not  deemed  void,  by  reason  of  the  voltaUary  gift^  as 
above  stated,  the  enormous  excess  of  value  conclusively  implies 
'^  a  secret  trust  and  confidence  ^  for  the  assignor,  and  for  this 
reason  the  assignment  is  void.    2  It.  S.  136,  §  1. 

n.  The  property  and  debts  mentioned  in  the  assignment  were 
suffered  by  Thurber  and  Townsend  to  remain  in  possession  of 
Stoddard,  and  to  be  sold,  collected,  kept,  used  and  controlled  by 
him,  and  for  that  reason  the  assignment  is  fraudulent  and  void, 
as  to  the  respondents.  2  JR.  S.  70,  ^  6,  2d  ed.  Id,  72,  §  1. 
Cfunningham  v.  Preebom^  3  Paige^  664 ;  affirmed  in  Court  oj 
Errors,  11  Wendelly  261,  2,  3, 4.  Randall  v.  Cooky  17  id.  63, 
and  cases,  cited.  2  id.  699.  1  Esp.  206.  1  Oampb.  332.  4 
Johns.  R.  698.  2  Wendell^  449.  JVet0.  CorU.  371.  Rob.  Fraud. 
Con.  647. 

in.  The  whole  spirit  of  the  statute  of  frauds,  and  the  whole 
policy  of  the  law  forbid  that  this  assignment  should  be  upheld. 
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After  ad^sement,  the  foUwuig  opinions  were  delivered  : 

By  Mr.  Justice  Bronson.  Within  the  two  and  a  half  centu* 
ries  which  have  elapsed  since  the  legislature  first  came  to  the  aid 
of  the  courts  for  the  suppression  of  frauds  against  creditors, 
there  has  never  been  a  time  when  this  transaction  could  stand  the 
test  of  a  judicial  investigation.  The  badges  of  fraud  attending  and 
following  the  sale  are  plain  and  decisive,  and  the  respondents) 
who  are  judgment  creditors  of  Stoddard,  are  well  entitled  to  the 
relief  which  has  been  granted  by  the  court  of  chancery. 

1.  The  assignment  was  made  ^^  for  and  towards,"  and  not  in 
taiisfactum  of  the  debt.  The  appellants  allege  in  their  answer 
that  it  was  taken  in  satisfaction  ;  but  this  is  a  new  gloss  put 
upon  the  transaction  when  they  were  Called  into  court — it  is  not 
the  language  of  the  written  contract. 

2.  It  was  a  sale  of  all  Stoddard's  property  ;  and  the  value  of 
the  property  was  nearly  double  the  amount  of  the  debt  of  the 
appellants,  Thurber  &  Townsetd.  Tlie  goods  included  in  the 
assignment  amounted  to  $435.89,  and  the  debts,  excluding  all 
that  were  either  "  bad'*  or  "doubtful,''  to  $878.43— making  in 
all  $1314.32.  The  debt  on  account  of  which  the  sale  was  made 
was  only  $675.  The  appellants  are  merchants  ;  they  agreed  on 
the  value  of  the  goods  at  the  time  the  assignment  was  executed, 
and  they  cannot  now  change  the  character  of  the  transaction  by 
urging  that  they  got  only  the  remnant  of  a  country  store.  And 
besides,  nothing  but  argument  is  offered  ;  there  is  not  a  word  of 
proof  that  the  goods  were  not  of  the  full  value  agreed  upon  by 
the  parties  at  the  time.  We  are  not  at  liberty  to  speculate  in 
such  a  case,  but  must  decide  according  to  the  pleadings  and 
proofs.  Without  going  any  further,  we  have  here  sU^cient 
evidence  of  a  secret  trust  between  the  parties,  injurious  to  third 

^persons.  The  sale  was  absolute  *,  the  property  greatly  exceeded 
"^n  value  the  amount  of  the  debt,  and  no  provision  was  made  for 
other  creditors.  Thurber  &  Townsend  might  legally  secure  a 
preference  to  themselves,  but  they  had  no  right  to  go  beyond 
^at,  and  stand  in  the  way  of  others.     The  assignment  was  direct^ 
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ly  calculated  to  hinder,  delay  and  defraud  creditors,  and  was  void 
within  the  express  words  of  the  statute. 

3.  The  sale  was  made  pending  a  suit  brought  by  the  respon- 
dents for  the  collection  of  their  debt.  The  vendees  knew  before 
the  sale  that  the  respondents  were  creditors  of  Stoddard,  and  they 
do  not  deny  that  they  knew  of  the  pendency  of  the  respondents' 
action  before  the  assignment  was  executed. 

4.  There  was  no  change  of  possession.  The  property  remain- 
ed in  the  hands  and  under  the  control  of  the  vendor,  and  he  was 

\  permitted  to  act  as  owner  as  fully  after  the  sale  as  he  had  done 
/  before  ;  and  what  is  very  remarkable,  no  explanation  whatever 
/    of  this  cogent  evidence  of  fraud  is  attempted  in  the  answer. 
What  we  heard  on  the  argument  about  the  probability  of  bad 
roads  on  the  8th  day  of  March,  when  the  assignment  was  execut- 
I  ed,  was  a  mat'er  of  argument  only  ;  the  appellants  have  offered 
/  no  such  excuse  in  their  sworn  answer.     Continued  possession  in 
the  vendor  after  an  absolute  sale  of  goods,  when  wholly  unex- 
plained, has  always  been  held,  not  only  prima  facie  but  conclu- 
sive evidence  of  fraud  as  against  creditors  and  purchasers.    There 
is  no  case  to  the  contrary  in  the  books. 
i«^' '-  '^ '    But  it  is  said  that  the  vendees  made  the  vendor  their  agent,  and 
that  the  possession  of  the  agent  is  the  possession  of  the  principal. 
This  is  not  a  new  device  to  get  round  the  statute  ;  but  if  it.  suc- 
ceed, this  wrll  be  a  new  and  most  fortunate  era  for  fraudulent 
debtors.     They  can  place  their  goods  beyond  the  reach  of  credi- 
tors and  still  retain  the  beneficial  enjoyment,  provided  the  friend 
who  takes  the  transfer  will  declare  the  vendor  his  agent.     Such 
an  attempt  to  cheat  the  law  cannot  succeed.  In  Sands  v.  Codwistj 
4  Johns.  JR.  593,  the  question  related  to  real  estate,  where  posses- 
sion is  much  less  important  than  it  is  in  relation  to  personal  pro- 
perty.    Yet  this  court  thought  it  strong  evidence  of  fraud  that 
the  grantor  continued  pftev  the  sale  to  exercise  acts  of  ownership 
by  selling  and  leasing  lots.     The  remark  of  Kenf^  Ch.  J.  in  that 
case,  in  relation  to  the  allegation  that  the  vendor  acted  as  the 
agent  of  the  vendee,  is  not  wholly  inappropriate  in  the  case  at 
bar.    ^^  The  attempt  to  screen  these  constant,  essential  and  con- 
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elusive  acts  of  ownership,  under  the  authority  of  an  agent,  is  a 
shallow  artifice,  destitute  even  of  the  merit  of  plausibility." 
There  must  be  an  actual  and  substantial  change  of  possession  ; 
a  divided  enjoyment,  which  leaves  the  vendor  toappear  to  the 
world  as  owner,  will  not  answer.   In  Paget  v.  Perchardj  1  Esp.  R. 
205,  the  plaintiffs,  on  taking  a  bill  of  sale  of  a  Mrs.  Spencer, 
who  kept  a  public  house,  put  a  third  person  in  possession.     But 
it  appearing  in  evidence  that  the  vendor  had  been  permitted  to 
sell  liquor  in  the  usual  way  of  her  trade.  Lord  Kenyon  held  the 
sale  void  as  against  creditors,  and  nonsuited  the  plaintiffs.     In 
Wordall  v.  Smithy  1  Camp.  332,  the  assignee  put  a  servant  in 
possession,  but  the  assignor  still  continued  to  carry  on  the  busi- 
ness.     Lord  EUenborough  said,  it  was  a  mere  mockery  to  put  in 
another  person  to  take  possession  jointly  with  the  former  owner 
of  the  goods.     He  added,  that  a  concurrent  possession  with  the 
assignor  is  colorable.     There  must  be  an  exclusive  possession 
under  the  assignment,  or  it  is[fraudulent  and  void  as  against  credi- 
tors.    These  decisions  were  made  under  the  statute  13  Eliz.  ch. 
5,  which  we  long  since  enacted.     But  we  have  now  a  new  addi- 
tional  provision  on  this  subject,  which  ought  to  be  conclusive 
with  those  whose  business  it  is  to  administer,  not  to  make  the 
laws.     Our  present  statute  requires,  in  terms,  an  ^Mmmediate 
delivery  "  and  an  ^^  actual  and  continued  change  of  possession  " 
of  the  thing  sold.     Until  this  law  is  repealed,  we  are  not  at 
liberty  to  say  that  a  mere  constructive  possession  in  the  vendee 
and  especially  one  which  leaves  the  vendor  to  act  as  owner,  will 
defeat  the  claims  of  a  bona  fide  creditor! 
/'      6.  The  property  was  not  only  left  in  the  possession  of  the 
I     vendor,  and  he  permitted  to  act  as  owner,  but  there  was  a  secret 
I     trust  between  the  parties,  or  one  not  spearing  on  the  face  of  the 
/     assignment,  that  the  vendor  should  have  the  possession,  and 
/       derive  a  personal  benefit  from  the  enjoynient  of  the  property. 
>v  The  answer  states  that  Stoddard  was  to  act  as  agent  for  the  ven- 
I  dees  and  to  receive  a  fair  compensation  for  bis  services.      Se 
/  acted  a  little  more  than  three  months,  and  during  that  time  sold 
/    goods  and  collected  debts  to  the  amount  of  only  $122  ;  a  sum 
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^ich  conid  not  be  more  than  ^^  a  fair  compensation  for  his  sern- 
ces."  Practically  this  was  a  trust  that  Stoddard  should  continue 
to  carry  on  the  business  as  usual,  and  put  the  money  in  his  own 
pocket. 

This  transaction  exhibits  nearly  all  the  signs  and  marks  of 
fraud  which  are  mentioned  in  T\x>ynt?s  ccue^  as  well  as  a  disr^ard 
of  the  important  adyice  given  by  Lord  Coke  on  that  occanon  as 
to  the  proper  mode  of  taking  a  gift  or  conveyance  in  satisfaction 
of  a  debt    3  Coke,  80. 

I  have  noticed  several  objections  to  the  validity  of  thb  trans- 
fer,  because  tiiey  were  presented  by  the  case,  and  I  was  not  at 
liberty  to  pass  them  by.  But  I  desire  to  examine  the  transaction 
a  little  further,  on  the  single  ground  that  there  was  no  change  of 
posseadon. 

This  is  not  a  mortgage ;  it  is  an  absolute  bill  of  sale,  and  con- 
tinued possession  in  the  vendor  is  utterly  inconsistent  with  tlie 
deed.  There  was  noAing  in  the  nature  or  situation  of  the  pro- 
perty, or  the  circumstances  of  the  parlies,  to  prevent  an  imme- 
diate change  of  the  apparent  ownership.  In  such  cases  it  has 
been  held,  with  great  uniformity,  both  in  this  country  and  in 
England,  that  the  sale  is  fraudulent  and  void  as  against  creditors. 
In  Twyni?8  case,  3  Coke,  80,  wHich  arose  soon  after  the  passing 
of  the  statute  13  Eliz.  it  was  one  of  tiie  principal  badges  of 
fraud,  that  the  donor  continued  in  possession  and  used  the  goods 
as  hii^  own  |  and  Lord  Coke,  in  his  advice  to  the  donee  sajs  : 
^^  Presently  after  the  gift,  take  possession  of  the  goods,  for  con- 
tinuance of  possession  in  the  donor  is  a  sign  of  trust."  In  Buck' 
nal  V.  Rolston,  Prec.  in  Ch.  287,  Sir  Edward  Korthey  said,  it 
had  been  ruled  forty  times  in  his  experience  at  Guildhall,  that  if 
a  man  sold  goods  and  still  continued  in  possession  as  visible 
owner  of  them,  such  sale  was  fraudulent  and  void  as  to  creditors, 
and  that  the  law  had  always  been  so  holden.  The  same  thing 
was  held  by  Lords  Kenycfn  and  Ellenharough,  in  the  cases  already 
cited,  and  was  solemnly  adjudged  by  the  kin^s  bench,  in  Ei^ 
wards  v.  Harhen,  2  T  R.  585,  where  Butler,  J.  declared  the 
unanimous  opinion  of  all  the  judges,  that  unless  possesion 
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aocooipanies  and  follows  the  deed^it  is  fraudulent  and  Toid.    He 
said  the  principle  never  admitted  of  any  serious  doubt. 

In  IbmiUon  y.  Russell^  I  Cranchy  310,  the  supreme  court  of 
the  United  States  laid  down  the  same  doctrine.  MarshaUy  Ch. 
J.  said,  that  frauduleol  conTejanceS|  which  are  made  to  secure 
to  a  debtor  a  beneficial  interest,  while  his  property  is  protected 
from  creditors,  will  be  most  efifectually  prevented,  by  declarbg 
that  an  absolute  bill  of  sale  is  itself  a  fraud,  imless  possession 
accompanies  and  follows  the  deed.  Such  was  also  the  opinion 
of  TUghmany  Ch.  J.  in  Dawes  ▼.  Cokey  4  Bifm.  266.  Jhlrtule 
was  somewhat  extended  in  Sturtevant  v.  Ballardy  9  Johns.  R. 
337,  and  applied  to  a  case  where  liiere  was  an  agreement  in  the 
bill  of  sale  that  the  vendor  should  have  possession  for  three 
months.  The  enjoyment  by  the  vendor  was  not  inconsistent 
with  the  face  of  the  deed  ;  but  Kent,  Ch.  J.  said,  ^^  Delivery  of 
possession  is  so  much  of  the  essence  of  the  sale  of  chattels,  that 
an  agreement  to  permit  the  vendor  to  keep  possession,  is  an  ex- 
traordinary exception  to  the  usual  course  of  dealing,  and  requires 
a  satisfiMstory  exjxlanation."    The  sale  was  declared  void. 

The  cases  in  which  it  hi\B  been  held  that  possession  in  the 
vendor  did  not  necessarily  render  the  sale  void  as  against  credi- 
tors, depended  upon  special  and  peculiar  circumstances.  Many 
of  them  are  collected  in  a  note  o(  the  learned  reporter  to  the  case 
of  Bissel  V.  HopkinSy  3  Coweuy  189.  They  are  cases  of  mort- 
gages and  conditional  sales,  where  possession  in  the  vendor  was 
consistent  with  the  deed,  or  where  there  were  special  and  satis- 
factory reasons  growing  out  of  the  nature  and  situation  of  the 
property,  or  the  circumstances  of  the  parties,  for* omitting  to 
change  the  apparent  ownership.  They  do  not  conflict  with  the 
general  rule  that  an  absolute  sale  without  a  change  of  possessioj^ 
cannot  be  upheld  where  creditors  are  concerned* 

The  distinction  taken  by  the  courts  between  absolute  and  con- 
ditional sales,  only  served  to  change  the  mode  in  which  fraudu- 
lent debtors  attempted  to  place  their  property  beyond  the  reach 
of  creditors,  while  they  still  retained  'the  beneficial  enjoyment  j 
and  mortgages  took  the  place  of  absolute  bills  of  sale.    These 
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were  sometimes  upheld  and  sometimes  they  were  overthrown  ;  in 
some  of  the  cases  it  was  said  that  fraud  was  a  question  of  law 
for  the  court ;  in  others,  that  it  was  a  question  of  fact  for  the 
jury.  Some  judges  were  of  opinion  that  continued  possession 
in  the  mortgagor  was  only  prima  facie  evidence  of  fraud,  while 
others  thought  it  well  nigh  conclusive.  This  state  of  things 
rendered  the  chances  about  equal  that  a  fraudulent  debtor,  after 
all  means  of  coercion  by  imprisonment  were  abolished,  might  set 
his  creditots  at  defiance  with  impunity.  For  these  evils  a  remedy 
was  most  wisely,  and  I  think  successfully,  attempted  in  the  late 
revision  of  the  laws^  The  legislature  not  only  re-enacted  the 
statute  of  ,13  Eliz.  ch.  5,  declaring  void  all  conveyances  made 
with  the  intent  to  hinder,  delay  or  defraud  creditors,  2  R.  S.  137, 
§  ],  but  they  made  an  entirely  new  provision,  covering  the  whole 
ground  of  controversy.  2  R.  S.  136,  ^5.  This  section  abo- 
lishes all  distinction  between  mortgages  and  absolute  sales,  and 
places  them  both  on  the  same  footing.  It  then  declares  that  the 
sale  or  assignment,  unhss  accompanied  by  an  immediate  ddivery^ 
and  followed  hy  an  actual  and  continued  change  of  posseision^ 
shall  be  presumed  fraudulent  and  void  as  against  the  creditors  of 
the  vendor.  This  presumption  becomes  conclusive  evidence  of 
fraud,  if  the  vendee  cannot  make  it  appear  that  the  sale  or 
assignment  was  made  in  good  faith  and  without  any  intent  to 
defraud. 

Notwithstanding  this  new  and  very  explicit  enactment,  the 
courts  have  been  strongly  pressed-  to  go  back  to  the  law  of  per- 
sonal mortgages,  as  it  stood  previous  to  the  year  1830;  but  they 
have  steadily  followed  the  plain  and  practical  rule  given  by  the 
statute,  and  held  that  there  must  in  all  cases  be  a  change  of  pos- 
session, unless  there  be  scAnething  in  the  circumstances  of  the 
case  rendering  the  change  impracticable.  This  construction,  if 
indeed  there  be  any  such  thing  as  construction  where  thle  lan- 
guage is  unequivocal,  is  fortified  by  the  seventh  section,  which 
expressly  exempts  from  the  operation  of  the  rule  contracts  of 
bottomry  or  respondentia^  and  assignments  and  hypothecations 
of  vessels,  and  good»  at  sea,  or  in  foreign  ports.     These  excep- 
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T  far  to  pro?e  the  extent  of  the  rule  ^hich  the  legis- 
Jd  to  establish  by  the  fifth  section* 
^  can  take  a  case  out  of  the  operation  of  this  statute, 
the  attempted  explanation  relate  to  the  possession  of  the 

yperty.  Although  the  sale  be  made  openly  before  witnesses, 
and  upon  good  and  sufficient  consideration,  the  answer  of  the 
statute  is,  unless  there  he  a  change  of  possession^  the  sale  shall  he 
presumed firaiidtdent  and  void  as  against  creditors.  The  statute 
means  as  much  as  this,  or  it  means  nothing.  Any  other  inter- 
pretation blots  out  the  fifth  section,  and  leaves  us  upon  the 
re-enactment  of  the  statute  IS  Eliz.  ch.  6.  I  need  not  refer  to 
the  cases  on  this  subject  since  1830.  It  is  sufficient  to  say,  that 
it  is  fully  settled,  so  for  as  the  repeated  and  uniform  decisions  of 
the  supreme  court  can  settle  any  question,  that  there  must  in  all 
cases,  when  practicable,  be  a  change  of  possession,  or  the  trans- 
action cannot  stand.  Nothing  short  of  such  a  rule  can  effec- 
tually reach  the  evil  against  which  the  statute  was  directed ;  and 
that  rule,  as  I  have  elsewhere  had  occasion  to  remark,  is  one  of 
a  most  salutary  tendency.  Those  who  have  b^en  most  conver- 
sant with  courts  of  justice,  must,  I  think,  agree  in  this  opinion, 
and  will,  I  trust,  be  among  the  last  who  will  consent  to  abandon 
the  act  o(  1830.  But  it  belongs  to  others  to  say  whether  the 
statute  shall  be  repealed,  and  I  will  not  trespass  upon  their  juris- 
diction. 

I  am  of  opinion  that  the  decree  of  the  chancellor  should  be 
affirmed. 

By  Mr.  Justice  Cowxv.  Butlery  J\IcDonougk  4*  Co.  of  Utica, 
being  creditors  of  Simeon  Stoddard,  of  Lowville,  brou^t  their 
euit  against  him  in  January,  1834,  and  recovered  judgment  in 
May  term,  for  about  $700,  upon  which  a^.  fa.  was  issued  which 
was  returned  nulla  hcna.  Pendmg  the  suit,  on  the  8th  of 
JtfarcA,  Stoddard,  by  bill  of  sale  of  that  date,  sold  and  assigned 
all  his  goods  and  choses  in  action,  with  some  trifling  exceptions, 
to  Thurher  fy  Tovmsendj  of  Utica,  which  sale  and  assignment 
.were  expressed  in  the  bill  to  be  towards  payment  and  satisfaction 
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dardy  and  h^ard  of  the  asmgnment  about  the  tiiDe  that  it  was 
made.  The  bill  in  this  case  was  filed  on  the  18th  June.  Pre- 
yious  to  that  timej  to  wit,  on  the  21st  May^  the  complainants 
demanded  o£  the  defendants,  Thurber  and  Townsend,  an  assign- 
ment of  the  notes  and  accounts  which  they  had  received  of  Stod- 
dard|  and  ofiered  to  pay  to  them  the  amount  due  to  them  from 
Stoddard,  deducting  the  value  of  the  goods  and  such  moneys  as  had 
been  paid  on  the  notes  and  accounts.  The  defendants,  Thurber 
and  Townsend,  refused  to  accede  to  the  proposition,  but  o£fered 
on  their  part  to  yield  up  to  the  complainants  the  property  as- 
agned  by  Stoddard,  accounting  for  such  portions  thereof  as  had 
been  converted  into  money,  on  the  complainants  paying  the  debt 
due  to  them  from  Stoddard,  with  the  interest  thereof  and  the 
expenses  they  had  incurred :  which  offer  was  declined  by  the 
complainants.  The  defendants  denied  all  fraud  or  intent  to  de- 
fraud, or  secret  trust  for  the  benefit  of  Stoddard. 

The  vice  chancellor,  on  hearing  the  cause  on  the  pleadings 
and  proofs,  dismissed  the  bill.  The  complainants  appealed  to 
the  chancellor,  who  reversed  the  decree  of  the  vice  chancellor, 
adjudged  the  assignment  to  be  fraudulent  and  void  as  against 
the  complunants,  and  set  the  same  aside.  He  also  directed  an 
account  of  the  goods  asagned  by  Stoddard  in  the  possession  of 
Thurber  and  Townsend  at  the  time  of  the  issuing  of  the  com- 
flainanU?  execution^  and  of  the  debts  and  choses  in  action  as- 
signed which  had  not  been  collected  frevious  to  the  fling  of  the 
hilly  and  of  the  moneys  received  on  account  of  such  debts  since 
the  filing  of  the  bill.  The  following  is  the  opinion  delivered 
by  the  Chancellor  : 

^  Upon  a  careful  examination  of  the  answers  of  the  defendants, 
and  the  evidence  in  this  case,  I  think  the  conclusion  of  the  vice 
chancellor  that  the  assignment  of  Stoddard's  property  was  not 
fraudulent,  was  erroneous.  Independent  of  the  l^al  presump- 
tion of  fraud,  arising  from  his  continuance  in  possession  after  the 
execution  of  the  absolute  bill  of  sale,  I  think  the  amount  of  pro- 
perty assi^ed  was^  at  its  fair  value,  much  mote  than  sufficient 
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to  pay  the  debt  due  to  the  purchasers.  The  case  would  have 
been  somewhat  different,  if  Thurber  and  Townso^  had  taken 
the  property  in  absolute  satisfaction  of  their  debt  and  at  their 
own  risk,  or  if  they  had  taken  an  assignment  of  the  property  in 
trust  for  the  other  creditors,  after  securing  to  themselyea  a  pre- 
ference in  payment  out  of  the  same.  But  as  I  understand  the 
transaction,  the  bill  of  sale  to  them  was  absolute,  so  as  to  give 
them  the  full  benefit  of  all  the.  property  and  debts  assigned,  if 
the  amount  realised  therefrom  should  be  more  than  the  amount 
of  their  debt,  but  to  be  applied  to  the  extinguishment  of  their 
debt  pro  tafUo  only,  if  the  proceeds  of  the  assignment  should  for 
any  reason  turn  out  to  be  less. 

As  the  nominal  amount  of  the  goods  and  debts  assigned  was 
more  than  double  what  was  actually  due  to  Thurber  and  Town»- 
end,  I  can  see  no  reason  for  the  making  of  an  absolute  sale  and- 
assignment  of  all  his  property  to  them  without  any  risk  of  loss 
on  their  part,  unless  it  was  upon  some  secret  or  implied  under- 
standing between  the  parties  to  that  transaction  to  keep  the  sur- 
plus from  other  creditors  for  the  benefit  of  Stoddard  himselt 
Besides,  there  never  was  in  fact  any  change  of  the  possession  of 
the  assigned  property,  until  after  the  issuing  of  the  complamant's 
execution,  as  the  nominal  appointment  of  the  seller  as  the  agent 
of  the  buyers  to  retain  the  possession  and  retail  the  goods  and 
collect  in  the  debts  for  them,  without  any  visible  change  in  the 
mode  of  doing  business  at  the  store,  was  not  a  change  of  posses- 
sion within  the  intent  and  meaning  of  the  statute  on  this  subject. 
The  sale  must  be  accompanied  by  an  actual  and  continued  change 
of  possession,  as  well  as  a  nominal  and  constructive  change,  or 
the  transaction  will  be  deemed  fraudulent  as  against  creditors. 
A  construction  which  would  allow  the  vendor  or  assignor  of  a 
Btore  of  goods  to  continue  in  possession  tbereof,  and  to  sell  them 
out  as  the  agent  of  the  purchaser,  or  assignee,  would  render  this 
statutory  provision  for  the  prevention  and  detection  of  frauds  a 
mere  nullity.  For  these  reasons,  the  decree  of  the  vice  chancel- 
lor must  be  reversed,  with  costs," 

From  the  decree  of  the  chancellor,  the  defendants  below  ap* 
pealed  to  this  court,  where  the  cause  was  argued  bjr 
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lessness  or  fraud.  It  is  said  the  claims  were  numerousy  of  small 
amounts,  the  debtors  scattered  in  their  residences,  and  Stoddard^ 
from  his  acquaintance  with  them,  better  able  than  any  other  per- 
son to  promote  either  voluntary  or  forced  collections.  All  this 
might  have  been  so*  It  is  taken  up  as  but  matter  of  conjecture; 
and  we  are  still  left  to  sappose  that  there  might  have  been  other 
men  of  business  at  Lowville  possessing  nearly  the  same  advan- 
tages. If  the  transaction  were  honest,  a  little  information  from 
Stoddard  would  have  supplied  every  deficiency  in  a  neighboring 
agent  probably  more  efficient,  and  certainly  more  responsible. 
No  attempt  was  made  to  find  other  depositories  or  other  agents. 
Stoddard  continued  in  possession  some  three  months,  when  all 
the  choses  in  action,  as  well  as  the  goods,  were  taken  into  the 
actual  possession  of  Thurber  and  Townsend. 

No  commissicms,  no  specific  compensation  for  Stoddard's  ser^ 
vices  were  stipulated.  He  was  left  to  keep  his  own  accounts^ 
and  made  his  own  deductions  for  ^rpenses.  Nor  were  the  goods, 
&c.  received  in  satisfactumf  if  we  are  to  take  the  written  recital 
in  the  bill  of  sale  as  evidence.  That  states  the  assignment  to 
have  been /or  and  towards  the  discharge  of  the  debt.  The  legal 
effect  would  be  only  to  discharge  so  much  of  the  debt  as  Stod** 
dard  should  pay  over ;  and  as  between  him  and  his  vendees,  the 
expressed  purpose  could  not  easily  be  contradicted. 

It  was  said  in  argument  that  the  possession  was  changed  to  the 
vendees,  within  the  legal  rule,  that  the  possession  of  the  agent 
is  that  of  the  principal.  This  would  be  to  contradict  by  con- 
struction the  words  of  the  statute,  which  demands  an  actual 
change.  The  possession  of  every  vendor  after  sale  is  construe* 
tively  the  possession  of  the  vendee ;  and,  at  least,  the  argument 
furnishes  an  answer,  to  the  evidence  of  fraud,  which  can  always 
be  raised,  by  the  parties  clothing  the  possession  with  a  contrael 
of  agency. 

Taking  the  history  of  this  transaction  from  the  answer  Uselfy 
it  appears  to  me  there  is  an  air  of  looseness,  generality  and  con- 
tradiction about  it,  at  war  with  the  idea  that  the  parties  were 
using  Stoddard's  means  in  good  faith,  and  with  an  honest  view 
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to  the  rights  of  hit  other  creditors.  I  think  they  should  at  least 
be  put  to  show  so  iBUch|  in  order  to  OTercome  the  stem  inference 
of  fraud  which  the  law  raises  against  them.  The  strength  of  the 
presumption  is  measured  bj  the  adjudged  casesi  the  result  of 
which  was  well  expressed  by  Mr.  Justice  Bronson  in  Randall  T. 
Cook^  17  Wendell^  56 :  ^^  Where  the  property  is  of  such  a  nature 
that  there  may  be  an  immediate  change  of  possession  that  change 
must  be  made,  or  the  law  will  pronounce  the  transaction  fraudu- 
lent as  against  creditors  and  subsequent  purchasers."  I  hate 
fought  in  rain,  through  this  answer,  for  materials  which  would 
take  the  case  out  of  the  rule  dius  laid  down.  It  is  true,  the 
answer  negatives  generally  all  intent  to  defraud ;  but  the  denial 
atands  by  the  side  of  an  admitted  specific  {act,  which,  being  unex- 
plained, the  law  has  in  terms  declared  incompatible  with  such  a 
denial. 

The  defendants  produced  no  witnesses,  although  their  answer 
was  put  m  issue  by  a  replication,  and  proofs  were  taken  on  the 
part  of  the  ptaintifis.  By  these,  it  appears  pretty  satisfactorily 
that  the  available  debts  assigned  were  not  far  from  $900  in  gross 
amount,  which,  added  to  the  goods  as  valued  by  both  Thurber 
and  Stoddard,  $435.89,  make  an  aggregate  of  nearly  double 
the  debt  they  were  assigned  to  satisfy.  It  is  said  the  price  of 
goods,  as  fixed  by  the  schedule,  is  not  conclusive.  I  should, 
however,  think  it  very  indiscreet  in  this  court  to  conclude  against 
it.  Mr.  Thurber  was  a  merchant,  valued  the  goods  at  cost,  and 
swears  in  his  answer  that  they  wers  correctly  valued  :  so  do  the 
other  defendants;  and  this  derives  confirmation  from  the  wit- 
nesses who  were  examined  on  the  part  of  the  complainants. 
All  is  sought  to  be  overturned  by  the  general  4act,  that  they 
were  ^^  the  remnant  of  a  country  store."  We  are  asked,  with 
emphasis,  what  merchant  would  not  rather  have  cash  for  his  debt  1 
To  answer  the  question,  we  are  brought  back  to  the  value  of  the 
remnant,  which  is  abundantly  established  by  the  best  evidence  ; 
and  no  one  can  deny  that  it  is  possible  for  a  remnant  to  be  of 
the  value  admitted  by  the  parties  on  oath. 

The  expenses  of  collecting  the  debts  were  neither  averred  in 
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the  answers  nor  established  by  other  proof.  In  addition  to  Stod- 
dard's conceded  insolvency,  it  appears  he  was  dependent  for  a 
liyelihood  on  the  business  which  he  had  nominally  transferred, 
and,  added  to  his  own,  were  the  necessities  of  his  fSunily.  He 
might  yery  naturally  infer  that  Thurber  and  Townsend  would 
have  no  objection  to  his  retaining  the  excess  beyond  tiieir  debt ; 
and  he  was  left  to  regulate  that  according  to  the  dictates  of  his 
own  conscience ;  for  they  could  enforce  no  collection  against 
him.  The  o£fer  of  Thurber  and  Townsend,  after  being  threat- 
ened with  a  suit,  to  surrender  the  fund  on  being  paid  their  own 
debt,  was  accompanied  with  the  alarming  general  addition  that 
the  expenses  they  had  incurred  should  also  be  paid.  If  such  a 
proposition  in  any  shape  were  admissible  to  defeat  a  right  of  suit 
already  attached,  it  could  not  but  be  known  that  the  expenses 
incurred  by  an  agency  such  as  this,  might  seriously  detract  from 
the  value  of  the  fund.  The  surprise  is  rather  that  they  should 
have  refused  to  take  the  goods  at  their  own  valuation,  with  the 
money  already  collected,  and  allow  the  balance  to  be  managed 
by  persons  so  deeply  interested  as  the  complainants,  in  making 
the  best  of  it  for  the  benefit  of  all  concerned* 

Admitting  that  the  debt  due  to  Thurber  and  Townsend  is  cor- 
rectly stated  in  the  bill  of  sale,  and  that  the  agency  of  Stoddard 
was  publicly  known,  (though  there  is  but  faint  evidence  of  the 
latter,)  yet  these  are  slight  circumstances  when  weighed  against 
those  of  an  opposite  tendency.  Altogether,  so  far  from  estab- 
lishing good  faith  in  the  purchase  of  these  goods  and  choses  in 
action,  to  my  mind  the  presumption  of  fraud,  arising  from  Stod* 
dard's  possession  after  the  sale,  is  considerably  strengthened  by 
other  facts  in  the  case. 

My  conclusion  is,  therefore,  that  the  decree  of  the  chancellor 
should  be  affirmed. 

By  Senator  Dickinson.  In  this  cause  two  leading  questions 
are  presented  :  First.  Was  the  transaction  between  Thurber  and 
Townsend  and  Stoddard /raudu/e?!/  in  fact^  designed  to  hinder, 
delay  and  defraud  creditors  7    Second,  Was  it  such  a  transac- 
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tion  as  the  law  declares  fraudulent^  however  honest  the  inten- 
tion of  the  parties  1  The  stating  part  of  the  bill  filed  before  the 
vice  chancellor  is  sufficiently  comprehensive  to  justify  the  special 
interrogatories  under  it.  The  defendants  were  required  to  answer 
upon  oath ;  and  such  parts  of  their  answer  as  are  responsive  to 
the  bill,  in  the  absence  of  contradictory  proof,  must  be  taken  as 
conclusive  evidence.  We  may  then  regard  the  honesty  and  fair- 
ness of  the  tranisfer  as  fully  established,  for  the  appellants  in 
their  answer  severally  deny  all  fraudulent  intention  and.  every 
secret  trust. 

It  is  insisted  by  the  respondents  that  the  amount  of  property 
transferred  by  Stoddard  to  Thurber  &  Townsend  was  so  grossly 
disproportioned  to  the  amount  of  their  debt,  as  to  be  strong,  if 
not  conclusive  evidence  of  fraud,  and  if  we  are  confined  to  the 
mere  footings  of  the  figures  without  looking  at  the  items,  the 
position  would  seem  to  be  a  true  one.  No  principle  is  better 
settled  than  that  a  debtor,  in  failing  circumstances  has  a  right  to 
prefer  one  creditor  over  another  ;  but  he  cannot  convey  or  place 
beyond  the  reach  of  others,  more  property  than  is  reasonably 
sufficient  to  pay  the  debt  so  preferred.  But  in  the  application 
t>f  this  rule  we  should  have  regard  to  the  real  and  not  the  nomi^ 
nal  value  of  the  property  transferred.  The  property  transferred 
to  Thurber  &  Townsend  by  Stoddard  was,  as  appears  from  all 
the  evidence,  the  winding  up  of  a  very  miserable  concern.  The 
inventory  of  goods  presents  the  mere  leavings  of  what  was  once 
called  an  asiortmenty  the  merest  refuse  of  a  country  store^ 
amounting,  it  is  true,  at  fair  cost  prices,  to  $435 .89.  But  what 
merchant  ever  sold  or  expected  to  sell  his  entire  lot  of  remnants 
at  cost  1  The  transferred  debts  amounted  in  the  whole  to 
$1,219.28.  Of  this  amount  $681.05  were  estimated  good, 
$197.38  collectable,  $96.37  doubtful,  and  $234.53  bad.  The 
debt  of  Thurber  &  Townsend,  to  be  paid  from  these  goods  and 
debts  and  fifty  dollars  cash,  was  $725.  Whoever  has  had  occa- 
sion to  wind  up  a  concern  of  this  kind,  needs  not  to  be  reminded 
that  after  deducting  the  inroads  upon  his  schedule  from  removals, 
«et-K>fi8y  insolvenciesi  costs  of  litigation  and  time  and  expenseSi 
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he  win  not  unfrequently  find  it  a  hard  bargain  even  if  he  had 
received  the  whole  as  a  gratuity.  Bat  in  this  case  we  are  not 
left  to  mere  speculation, as  to  the  value  of  the  transferred  pro- 
perty. It  is  admitted  by  the  stipulation  of  the  parties,  that  be* 
fore  the  bill  was  filed,  Thurber  and  Townsend  offered  to  give  up 
to  the  respondent  all  the  property  and  debts  they  received  by 
the  assignment  from  Stoddard,  upon  payment  of  their  debt 
against  Stoddard  and  expenses  of  taking  the  property.  This 
offer  the  respondents  refused  to  comply  with,  thereby  giving 
their  judgment  of  the  value  of  this  property.  The  respondents 
allege  in  their  bill  of  complaint,  that  the  value  of  the  property 
transferred  by  Stoddard  to  Thurber  &  Townsend  is  so  far  dis- 
proportioned  to  their  debt  against  him,  that  it  is  evidence  of  frau- 
dulent intent  in  the  transfer.  They  ask  this  court  to  believe  that 
which,  it  is  very  evident,  they  did  not  believe  themselves.  If, 
as  they  pretend,  the  property  had  been  worth  enough  to  pay 
both  debts,  or  of  any  considerable  value  over  and  above  the 
amount  of  the  debt  of  Thurber  &  Townsend,  they  would  have 
availed  themselves  of  this  offer,  and  not  have  entered  a  court  of 
chancery  for  the  mere  purpose  of  vindicating  justice.  Besides, 
they  would  have  framed  their  bill,  which  they  have  not  done,  so 
as  to  have,  in  any  event,^  reached  the  surplus,  after  paying  the 
debt  of  Thurber  &  Townsend,  if  they  had  supposed  it  was  worth 
preserving.  I  am  therefore  clearly  of  the  opinion  that  the 
transaction  was  honest  and  fair,  and  without  intent  to  defraud ; 
and  that  the  value  of  the  goods  and  debts  was  no  greater  than 
was  reasonably  sufficient  to  secure,  and  ultimately  pay  the  debt 
for  which  they  were  pledged. 

The  question  then,  which  is  presented,  is  one  of  much  interest 
in  the  history  of  our  jurisprudence.  It  early  engaged  the  atten- 
tion of  the  courts  of  England,  and  has  been  most  fully  reviewed 
in  this  and  in  most  of  the  states  of  the  union.  The  diversity  of 
opinion  entertained,  not  only  by  the  profession  but  by  learned 
judges,  and  the  supposed  contradictory  position  of  authorities, 
would  seem  to  justify  a  review  of  all  the  leading  cases  ;  and  I 
apprehend  Tve  shall  find  less  conflict  of  authority  than  has  gene- 
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rally  been  supposed  i  nor  kas  the  doctrine  been  changed,  but  is 
now  substantially  as  it  always  has  been  since  the  law  of  the 
twelve  tables  of  Rome* 

The  common  law  of  England  upon  this  subject  was  bas^d  upon 
the  ciyil  law  ;  and  the  statutes  of  13  and  27  Elizabeth,  the  first 
of  which  refe];red  to  creditors  and  the  other  to  purchasers^  were 
but  declaratory  of  the  common  law.  The  same  has  been  held 
the  common  law  in  this  country,  and  the  statutes  of  Elisabeth 
were  substantially  re-enacted  here,  and  with  trifling  variations 
have  found  their  way  into  our  Revised  Statutes. 

The  earliest  adjudged  case  which  arose  upon  the  subject  of 
fraudulent  assignments  was  I^oyne'i  case^  3  Ce.  80.  This  was 
a  criminal  proceecting  in  the  star  chamber,  against  Twyne,  unde^ 
the  statute  of  13  Elizabeth,  for  making  and  publishing  a  fraudu- 
lent gift  of  goods.  One  Pierce,  being  indebted  to  Twyne  and 
also  to  C,  the  latter  brought  a  suit  against  Pierce  to  recover  hia 
debt,  pending  which  suit  Pierce  made  a  secret  deed  of  gift  of  all 
his  goods  and  chattels,  real  and  personal,  to  Twyne,. notwithstand* 
ing  which  Pierce  ^^  cwitinued  in  possession  of  the  goods  and  sofne 
of  them  he  soldy  and  he  shore  the  sheep  and  marked  them  %Dith  his 
oum  mark?'*  C.  prosecuted  his  suit  to  judgment  and  execution ; 
and  the  question  was,  whether  the  deed  from  Pierce  to  Twyne 
was  fraudulent  and  of  no  effect.  ^^  And  it  was  resolved  by  Sir 
T.  Anderson,  keeper  of  the  great  seal,  and  the  whole  court  of 
star  chamber,  that  the  deed  or  ^^  gift^^  as  it  was  called,  was 
fraudulent :  1.  For  the  reason  that  the  gift  was  general,  not 
excepting  his  apparel  or  any  thing  of  necessity.  2.  The  donor 
remained  in  possession,  and  used  them  as  his  own,  and  traded 
and  trafficked  with  others.  3.  It  was  made  in  secret.  4.  It  was 
pending  the  suit.  6.  The  donor's  possession  was  evidence  of  a 
fraudulent  trust.  6.  The  deed  contains  that  the  gift  was  made 
honestly,  truly  and  bona  fide.  This  case  seems  to  have  been 
decided  upon  the  ground  that  the  possession  of  Pierce,  treating 
the  property  as  his  own,  and  trading  and  trafficking  therein,  was 
evidence  of  a  secret,  fraudulent  trust.  This,  the  court  say,  is 
evidence  of  an  agreement  that  the  ^^  donee  should  deal  favorably 
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iiriih  him  in  regard  to  his  poor  estat^^ — that  it  shall  not  be  called 
bona  fide^  becattse  it  was  a  sign  of  trust. 

In  the  case  of  Paucefoot^  who  being  indicted  for  recusancy  for 
not  coming  to  divine  service,  with  intent  to  defeat  the  queen  of 
what  might  accrue  to  her,  made  a  gift  of  all  his  goods,  for  a 
feigned  consideration^  and  after  grave  deliberation  by ,  all  the 
barons  in  the  exchequer  chamber^  this  conveyance  was  held  to  be 
void. 

In  the  case  of  Sto>Wt  v.  Chrubhamj  2  Bulsj  decided  by  Lord 
Coke  previous  to  1666,  a  distinction  was  taken  between  an 
absolute  and  a  conditional  sale,  his  lordship  saying,  ^^  when  the 
conveyance  is  conditional^  continuance  in  possesion  after  this  shall- 
not  be  said  to  be  fraudulent,  and  this  is  very  clear.''  But  in 
Ryal  V.  RolleCy  1  Mk,  165.  Mr.  Justice  Burnet,  in  construing 
the  statute  of  13  Eliz.  says,  ^^  there  is  no  distinction  between 
sales  absolute  and  conditional ;  courts  of  equity  and  juries  are 
to  consider  upon  the  whole  evidence,  whether  the  conveyance 
was  made  with  a  view  to  defraud  or  not ;"  and  he  adds,  ^  when 
the  goods  or  deeds  have  been  left  with  the  vendor  so  notoriously 
that  there  could  be  no  design  to  defraud,  this  has  never  been 
looked  upon  as  fraudulent." 

In  Cadogan  v.  Kennetty2  Cowp.  435,  Lord  Mansfield  says,  ^<A 
fair  voluntary  conveyance  may  be  good  against  creditors,  not* 
withstanding  it  is  voluntary.  The  circumstance  of  a  man's  being 
indebted  at  the  time  of  his  making  a  voluntary  conveyance,  is 
an  argument  of  fraud.  The  question,  therefore,  in  every  case  is, 
whether  the  act  done  is  a  bona  fide  transaction,  or  whether  it  is  a 
trick  and  contrivance  to  defeat  creditors.  The  statute  ought  not 
to  be  so  construed  as  to  make  innocent  parties  suffer." 

In  Leonard  v.  Baker ,  1  Maule  tf  Sel.  255,  it  was  held,  that 
'^  as  the  assignment  was  notorious  in  the  neighborhood,  and  the 
creditor  claiming  had  notice  of  it,  it  was  not  void." 
In  Watkins  v.  Birchy  4  Taunt.  823,  Lord  Mansfield  says,  ^^  Can 
we  say  that  a  person  who  has  bought  goods  under  an  execution 
may  not  let  them  to  the  former  owner  of  them  1  No  case  has 
gone  so  far  as  that." 
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Mr.  Shepherd  J  in  his  Totiehstonejp.  66 ,  commenting  upon  the 
statute  of  Elizabeth,  and  speaking  of  deeds  of  conyeyance,  says^ 
^  AH  such  as  are  made  bona  fide  and  upon  good  consideration,  are 
not  to  be  accounted  fraudulent  by  this  statute.  But  if,  hanging 
a  suit,  a  deed  is  secretly  made  and  the  vendor  continues  in  pos^ 
session,  it  is  void." 

StarkiCy  in  his  Treatise  upon  Eyidence,  says,  ^*  When  fraud 
may  be  collected  from  the  instrument  itself,  or  from  the  deed 
coupled  with  extrinsic  circumstances  and  the  situation  of  the  par^ 
ties,  it  is  a  question  of  law  arising  from  the  facts  so  found  ;  but 
when  it  depends  upon  tn^cnh'on,  the  existence  of  that  intention 
must  be  found  by  the  jury.    2  Starkie^s  Ev.  616,  617,  part  4. 

In  Kidd  v.  Rawltnson,  2  Bos.  fy  Put.  68,  Eidd  bid  off  Auburn's 
goods  at  sheriff's  sale,  and  left  them  with  him.  Lord  Eldon  said, 
^*  If  Kidd  had  lent  money  to  Auburn  to  buy  these  goods,  and  had 
then  taken  a  conveyance  of  them  as  security  for  his  debt  arising 
out  of  the  mere  act  of  lending  the  money,  leaving  Auburn  in 
possession  of  the  goods,  would  not  have  been  a  fraudulent  act." 
And  Buller^  in  his  Law  of  JVtri  Prius,  268,  says,  *^  But  yet  the 
donor  continuing  in  possession  is  not  in  all  cases  a  work  of 
fraud,  as  where  a  donee  lends  his  donor  money  to  buy  goods,  and 
at  the  same  time  takes  a  bill  of  sale  of  them  for  securing  the 
money." 

But  the  case  of  Edwards  v.  Harhenj  2  T  R.  687,  decided  in 
the  court  of  king's  bench,  in  the  reign  of  George  III.  seems  to 
have  been  invoked  as  authority  for  almost  every  variety  of  deci* 
sion  upon  this  subject.  This  decision  has  been  seriously  ques* 
tioned,  both  in  the  court  where  it  was  pronounced,  and  in  this 
country  :.but  if  we  except  the  distinction  it  takes  between  sales 
absolute  and  conditional^  I  am  unable  to  discover  any  thing  in  the 
opinion  of  the  court  inconsistent  with  the  plainest  principles  of 
justice  and  law.  The  case  has  been  misunderstood,  as  well  by 
those  who  have  arraigned  it,  because  of  its  extraordinary  rigor, 
as  by  those  who  have  claimed  its  authority  for  a  principle  which 
it  does  not  contain.  It  presents  the  following  facts  :  Mercer  was 
indebted  to  Edwards,  the  plaintiff,  in  the  sum  of  J£22  1&.  6i{., 
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and  also  to  Harben,  the  defendant,  in  the  sum  of  £191.     On  the 
27th  March)  1786,  Mercer  gave  to  Harben  'a  bill  of  sale  of  aU 
his  goods,  &c.  in  his  house  at  Lewes,  specifying  the  articles. 
The  bill  of  sale  was  absolute  on  it^  &ce,  but  there  was  a  verbal 
agreement  that  Harben  might  take  the  goods  and  sell  them  at  the 
end  of  fourteen  days,  refunding  the  surplus  money.     The  goods 
were  left  with  Mercer,  but  one  cork  screw  was  delivered  in  the 
name  of  the  whole.    The  goods  remained  in  the  possession  of 
Mercer  until  his  death,  which  took  place  7th  April,  1786,  and 
on  the  day  following,  Harben  entered  and  took  possession  of  thi 
goods,  and  sold  them  under  his  bill  of  sale.     Edwards  prose* 
cuted  him  as  executor  in  his  own  wrong.     At  nisi  prius,  a  verdict 
was  rendered  for  Edwards,  subject  to  the  opinion  of  the  court. 
In  pronouncing  the  opinion  of  the  court,  jBu//er,  Justice,  cites  the 
case  of  Bamber  v.  Barcnj  decided  by  the  same  court  at  a  previ** 
ous  term,  but  which  was  touching  an  assignment  made  for  the 
benefit  of  such  creditors  as  would  ngn  a  deed  of  cofiipositioo 
within  a  certain  time  ;  and  says,  ^^  In  that  case,  the  oomrt  were 
unanimously  of  opinion  that  unless  the  possession  aecompaniUs 
and  follows  the  deed,  it  was  fraudulent  and  void."    But  in  pnh 
nouncing  the  judgment  of  the  court  in  the  ease  then  ast  bar,  he 
cites  the  case  of  Sione  v.  Orubhamy  with  approbation,  and  says, 
^^  The  court  there  held,  that  an  absolute  conveyance  or  gift  of  a 
lease  for  years,  unattended  with  possession,  was  fraudulent,  but 
if  the  deed  or  conveyance  be  conditional,  then  the  vendor's  con* 
tinning  in  possession  does  not  avoid  it,  because  by  ther  terms  of 
the  conveyance,  the  vendee  is  not  to  have  possesion  till  he  has 
performed  the  condition.    Now,  here,  the  bill  of  sale  was  on  the 
fiice  of  it  absolute,  and  to  take  place  immediately,  and  the  pos- 
sesion was  not  delivered,  and  that  case  makes  the  distinction 
between  deeds  or  bills  of  sale  which  are  to  take  place  immedi- 
ately, and  those  which  are  to  take  place  at  some  future  time. 
For  in  the  latter  case,  the  possession  continuing  in  the  vendor  till 
that  future  time,  or  till  that  condition  is  performed,  is  consistent 
with  the  deed,  and  such  possession  comes  within  the  rule  as 
accofi^panying  and  following  the  cieed."    And  he  adds  that  whidi 
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I  trust  no  one  is  disposed  to  controvert :  ^^  This  cause  has  been 
ai^ed  by  the  defendant's  counsel,  as  being  a  case  in  which  the 
want  of  possession  is  only  evidence  offraud^  and  that  it  was  not 
ndi  a  circumstance  per  se^  as  makes  the  transaction  fraudulent 
in  law ;  that  is  the  point  which  we  have  considered,  and  we  are 
all  of  opinion  that  tf  there  is  nothing  but  the  absolute  conveyance 
mthout  the  possession^  that  in  pvint  of  latD  is  fraudulent  J^^ 

The  late  Chancellor  Kent,  iu  his  commentaries  upon  the 
English  casts,  2  Kent^s  Comsn.  SSO^says,  ^^  The  conclusion  from 
the  recent  English  cases  would  seem  to  be  that  though  a  con- 
tinuance in  possession  by  the  vendor  or  mortgagor,  be  prima 
facie  a  badge  of  fraud,  yet  the  presumption  may  be  rebutted  by 
explanations,  showing  the  transaction  to  be  fair  and  honest,  and 
giving  a  reasonable  account  of  the  retention  of  possession.  The 
question  of  fraud,  in  such  cases,  is  not  aa  absolute  inference  of 
laWi  but  one  effect  for  a  jury." 

In  the  case  of  Hamilton  v,  Russel^  1  CrancA,  310,  decided  in 
the  supreme  court  of  the  United  States^  Robert  Hamilton  execu^ 
ted  to  bis  brother,  Thomas  Hamilton,  4th  Januaryj  1800,  an 
absolute  biU  of  sale  of  a  slave  ;  Robert  Hamilton  continuing  in 
possession.  Russel,  a  judgment  creditor  of  Robert  Hamilton, 
caused  the  slave  to  be  taken  in  execution  in  July  1801,  and  was 
prosecuted  by  Thomas  Hamilton,  who  claimed  the  slave  under 
the  bill  of  sale.  No  excuse  or  explanation  whatever  was  given 
or  attempted,  and  the  jury  very  properly  returned  a  verdict  for 
the  defendant.  .  In  pronouncing  the  decision  of  the  court  upon  a 
motion  for  a  new  trial,  the  cUef  justice  reviews  the  leading 
English  cases,  adopts  the  reasoning  of  BuUer  J.  in  Edwards^  v. 
Skrhen^  and  concludes  by  saying,  ^^  this  court  is  of  the  same 
opinion.  We  think  the  intent  of  the  statute  is  best  promoted  by 
that  construction  ;  and  that  fraudulent  conveyances,  which  are 
made  to  secure  to  a  debtor  a  beneficial  interest  while  his  property 
is  protected  from  creditors,  will  be  more  e£fectually  prevented,  by 
declaring  that  an  absolute  bill  of  sale  is  of  itself  a  fraud,  unless 
possession  accompanies  and  follows  the  deedJ^  Tha  statute  of 
Virginia  construed  in  this  case  was  the  same  as  the  statute  of 
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13  and  27  Elizaheth ;  and  with  the  exception  of  the  artificial 
distinction  taken  by  the  court  between  absolute  and  conditional 
sales,  which,  if  it  ever  existed,  has  been  abolished  by  the  Reyised 
Statutes,  the  conclusion  of  the  court  is  in  accordance  with  the 
principles  for  which  I  contend.  I  admit,  most  fully,  that  where 
there  is  "  nothing  but  the  absolute  conveyance  mihout  the  posses- 
sionj  that,  in  point  of  law,  is  fraudulent  ;'^  and  also,  that  "  fraur 
dulent  conveyances  which  are  made  to  secure  to  a  debtor  a  beneficial 
interest^  while  his  property  is  protected  from  creditors^  is  of  itself 
a  fraud^^  whether  the  possession  accompany  the  deed  or  not. 
A  bill  of  sale,  whether  absolute  or  conditional,  intended  to 
secure  to  the  debtor  a  beneficial  interest,  and  protect  his  property 
from  creditors,  is  clearly  fraudulent  ;  nor  will  the  feet  that  the 
possession  accompanies  the  deed  make  it  honest  and  bona  fide. 

In  Phetteplace  v.  Sayly^  4  Mason^  321,  Justice  Story  says, 
where  a  party,  who  is  owner,  sells  personal  property  absolutely^ 
and  yet  continues  to  retain  the  yisiWe  and  exclusiye  possescdon, 
the  law  decrees  such  conduct  a  constrictive  fraud  upon  the 
public.  To.  be  fraudulent  in  law,  it  must  be  such  a  transaction 
as  is  necessarily  at  war  with  good  intentions  and  against  good 
faith.''  But  here,  again,  the  abstract  proposition  only  is  decided^ 
whether  an  absolute  sale  of  chattels  is  prima  facie  void,  unless 
the  vendee  take  actual  possession  ;  the  question,  whether  the 
party  was  not  at  liberty  to  explain  the  reasons  why  the  vendor 
continued  in  possession,  not  being  presented  to  the  court. 

This  doctrine  has  undergone  a  most  thorough  and  able  review 
in  the  state  of  Massachusetts.  In  the  case  of  Brooks  v.  Powers^ 
16  Mass.  R.  244,  one  Will  sold  to  Brooks  a  yoke  of  oxen,  con- 
tinuing in  possession.  Powers,  a  creditor  of  Will,  caused  the 
oxen  to  be  seized  on  attachment.  Brooks  brought  trover,  and 
obtained  a  verdict  for  the  value  of  the  oxen ;  and  upon  a  motion 
by  the  defendent  for  a  new  trial,  on  the  argument  of  which  all 
the  ancient  and  modem  cases  were  cited,  the  chief  justice  says: 
'^  It  has  been  contended  in  this  case,  that  the  possession  of  the 
vendor  of  personal  chattels  after  the  sale,  is  conclusive  evidence 
in  favor  of  creditors  that  the  sale  was  fraudulent ;  or  rather,  that 
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it  is  itself  a  fraud.  But  we  are  all  of  opinion,  that  although  it  is  evi* 
deuce  of  the  strongest  kind,  it  is  not  conclusiye.  The  vendee  may, 
notwithstanding,  upon  proof  that  the  sale  was  h^na  fide  and  for 
valuable  consideration,  and  that  the  possession  of  the  vendor,  after 
such  sale,  was  in  pursuance  of  some  agreement  not  inconsistent 
with  honesty  in  the  transaction,  hold  under  his  purchase  against 
creditors :  and  so  it  has  been  often  decided  in  this  court,  as  well 
as  in  England.'^  In  the  same  court,  in  the  case  of  Bartlett  v. 
Williams^  Pick.  296,  Putnam,  J.  says :  ^^  It  is  certainly  a  general 
rule,  that  the  possession  must  accompany  and  follow  the  deed, 
and  that  the  possesion  of  the  vendor,  after  the  bill  of  sale,  uneX" 
plainedj  would  render  the  conveyance  void  as  against  creditors. 
But  such  a  possession  may  be  explained,  and  may  be  perfectly 
consistent  with  justice." 

The  same  doctrine  has  been  held  in  JfevhHampskire.  In 
Homer  v.  Lane^  2  JV.  Hamp.  JR.  Mr.  Justice  Woodbury  says  : 
^^  In  fine,  possession  of  property  being  retained  by  the  vendor, 
after  a  sale,  is  not  per  se  fraud  ;  but,  in  the  language-  of  Lord 
Mansfield,  being  only  evidence  of  frauds  may  be  explained.  The 
whole  circumstances  should  be  submitted  to  the  jiiry,  and  from 
all  parts  of  the  transaction,  taken  together,  it  should  be  determined 
whether  the  contract  of  sale  was  or  was  not  fraudulent  in  the  con- 
coction of  it.''  In  Cobum  v.  Pickerings  3  JV.  Hamp.  R.  425, 
Ch.  J.  Richardson,  in  delivering  the  opinion  of  the  court,  says  : 
'^  After  a  most  attentive  and  careful  examination  of  the  books  on 
this  subject,  we  have  not  been  able  to  entertain  a  doubt,  that  the 
true  rule  to  be  deduced  from  all  the  adjudged  cases  is,  that  where 
the  sale  is  absoluiej  possession  and  use  of  the  good  afterwards  by 
the  vender  is  attoaysj  unexplained^  conclusive  evidence  of  a  trust. ^^ 
In  this  case  all  the  English  cases  weie  cited  and  reviewed ;  and 
the  court,  in  concluding  their  opinion,  hold,  what  I  believe 
always  has  been,  is  now,  and  ought  hereafter  to  be  the  law,  viz. 
'^  that  such  possession  in  the  vendor  may  always  be  explained  ; 
but  if  not  explained,  should  be  adjudged  fraudulent  in  law."  It 
was  further  held  by  the  same  court,  in  ^sh.  v.  Savage,  5  JV*. 
Hamp.  R.  645,  that  ^^  where  a  chattel  has  been  mortgaged,  pos- 
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session  by  the  mortgagor  may  in  some  causes  be  evidence  of  frand^ 
btit  is  never  a  fraud  in  law,  or  conclusiye  evidence  of  fraud.'' 

The  leading  cases  in  dmiUcHeut  seem  to  indicate  a  more  rigid 
rule  than  has  obtained  in  most  of  her  sister  states ,  without  per* 
haps  intendiDg  to  carry,  the  doctrine  further.  They  recognize^ 
and  I  think  partially  extend  the  qase  of  Edwards  v.  Harhen;  but 
in  Potter  v.  Smithy  5  Conn,  JZ.  201,  Ch.  J.  Hosmer  adopts  the 
reasoning  of  the  supreme  court  of  this  state  in  the  case  of  Stur* 
ttvant  V.  BaHardy  9  Johfis.  R.  337. 

In  JVoff  A  Carolina^  where  this  class  of  cases  has  been  elabor- 
»tely  reviewed,  it  Was  held  in  the  case  of  VUks  v.  Kejfs^  Hay* 
wood?e  A*.  Car.  R.  126,  that  ^  The  property  ought  to  accompany 
and  follow  the  deed  ;  but,  (says  Judge  Taylor,  in  delivering  the 
opinion  of  the  court)  I  cannot  agree  that  the  property  going 
otherwise  as  to  its  possession  than  the  deed  points  out,  is  abso- 
lutely fraud."  In  Ttctter  v.  Howard^  Hawki  JV.  Car.  R.  324, 
Judge  Hall,  in  delivering  the  opinion  of  the  court,  after  citing 
the  case  of  Edwards  v.  Barhen^  says  1  liie  statute  of  JESixaieth 
declares  that  all  conveyances  made  with  intent  to  defraud  credi* 
tors  shall  be  void  and  of  no  effect ;  and  whether  a  conveyance 
comes  within  the  operation  of  the  statilte,  whether  it  is  made 
with  intent  to  defiaud  creditors,  or  not,  is  a  question  of  fact, 
which,  under  all  the  circumstances  of  the  case,  properly  belongs 
to  a  jury  to  decide.  It  is  a  matter  of  fhct,and  not  a  question  of 
law." 

In  South  Carolina^  in  the  case  of  Terry  v.  Belcher^  1  S.  Car, 
fi.  673,  in  speaking  of  the  rule  that  possession  must  accompany  . 
the  deed,-  and  the  difficulty  and  injustice  of  maintaining  it,  the 
court  say  :  ^^  In  other  inst^ioes  the  strong  arm  of  the  law  has 
been  able  to  enforce  the  rule  for  a  time,  but  even  this  engine 
iKKComes  powerless  when  opposed  to  the  will  of  a  whole  commu* 
nity,  and  ^e  rule  is  only  remembered  for  the  injustice  it  has 
done ;  a  wise  lawgiver  shouM,  therefore,  enquire  whether  the 
rule  proposed,  even  to  give  effect  to  a  correct  principle,  is  calcu- 
lated to  promote  justice  and  the  happiness  ot  mankind.  Those 
who  maintain  the  opposite  mde  of  the  question,  predicate  their 
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argument  on  the  facility  for  practising  frduds  through  this  m«ans, 
and  the  difficulty  of  tracing  them  oat ;  and  I  agree  there  is  much 
truth  and  good  sense  in  the  argument.  But  the  security  is  found 
in  a  jury  drawn  from  the  atmosphere  of  the  transaction,  and  the 
suspicion  of  the  law  throws  the  burthen  of  proof  upon  the  pur- 
chaser." After  citing  a  number  of  caMi  in  support  of  this  doc- 
trine,  they  conclude  :  ^^  It  is  the  voice  of  mankind,  repudiating  a 
policy  at  war  with  their  feelings,  and  one  which  courts  of  justice 
must  respect."  The  same  doctrine  was  most  emphatically  main- 
tained  in  the  case  of  Smith  v.  Henry  2^  BaUey^s  S:  Car.  R.  119, 
the  court  saying,  ^^  the  jury  ought  to  be  charged  that  possession 
in  the  vendor  is  prima  facie  evidence  of  fraud,  aud  leave  the 
explanation  to  them." 

In  Tennessecy  White,  J.  in  the  case  of  Ragan  v.  Kennedy^  1 
Tenn.  R.  100,  held,  "  Whether  there  be  fraud  or  not,  the  jury 
must  determine  from  the  evidence.  The  law  considess  various 
circumstances  as  evidence  of  fraud  :  as  when  a  bill  of  sale  is 
made  secretly  and  not  in  the  usual  way  ;  where  e  salt  is  pending 
against  the  person  conveying;  when  made  by  one  relative  to 
another,  or  when  the  person  making  it  uses  the  property  after- 
wards as  his  own,  and  w^en  a  bill  of  sale  on  its  face  is  absolute 
and  is  not  followed  by  a  possession  of  property,  it  is  void." 

In  Virginia^  in  the  case  of  Alexander  v.  Dencale^  2  ^Jlftmf,  R, 
341,  the  district  judge  held,  that  ^^  an  absolute  conveyance  of 
personal  estate  when  the  party  making  it  retains,  possession  k 
void  as  to  creditors,  even  without  other  evidence  cif  fraud ;  though 
(he  says)  this  appears  to  be  carrying  the  matter  too  far,  and  per- 
haps agreeable  to  ancient  determination,  it  would  have  been 
better  to  have  considered  it  as  evidence  of  fraud,  connected  with 
other  circumstances."  This  decision  was  sustained  and  affirmed 
by  the  high  court  of  appeals,  but  it  should  be  home  in  mind  that 
there  was  no  explanation  offered  or  given,  why  the  vendor  retained 
possession.  In  Snyder  v.  Gree^  4  LeigKs  R.  bAH^  in  reviewing 
this  doctrine,  the  president  of  the  court  of  appeals  says  :  ^'  Can 
it  be  that  in  these  various  transactions,  so  common  in  the  con- 
cerns of  life,  that  the  purchase  is  effected  with  constructive  fraud  1 
Vol.  XX.  34 
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I  think  not.  The  mischiefs  of  the  rule  would  be  greater  than  the 
fraud  at  which  it  is  aimed,  if  it  be  permitted  to  insinuate  itself 
into  such  transactions  as  these;''  and  he  adds  :  "On  either  side 
there  is  an  evil  to  be  avoided,  and  the  most  common  transactions 
of  life,  and  the  ordinary  cases  of  personal  estate  will  be  tram- 
melled and  embarrassed,  if  our  sole  care  is  directed  to  the  protec- 
tion of  creditors  and  purchasers  who  ought  to  protect  them- 
selves." 

In  Kentucky^  the  case  of  Wash  v.  Medley^  1  Dana^s  R.  269, 
Chief  Justice  Robertson  says  :  "  The  fact  that  no  visible  altera- 
tion in  the  actual. possession  accompanied  and  followed  the  deed> 
cannot  be  deemed  per  se,  fraudulent.  It  was  a  fact  proper  for 
the  consideration  of  a  jury.'^  In  Baylor  v.  SmitherSj  1  Littl^^ 
R.  112,  the  court  held  that  on  an  absolute  bill  of  sale,  the  vendee 
must  take  possession,  or  it  would  be  deemed  fraudulent ;  but  if 
the  bill  of  sale  was  conditional^  the  question  of  fraud  must  be 
decided  by  the  jury,  from  the  facts  of  each  particular  case. 

In  Pennsylvania^  the  ^courts  seem  to  have  adopted  the  most 
rigorous  construction  of  the  English  rule,  which  is  summed  up 
by  Chief  Justice  Tilghman,in  Danus  v.  Cape^  4  Binney^  258,  as 
follows  :  "  When  the  deed  contains  an  absolute  immediate  assign- 
ment, it  is  necessary  that  the  posscssfcn  should  accompany  and 
follow  it,  otherwise  it  will  be  fraudulent  under  the  statute  13 
Elizabeth^  and,  indeed,  at  common  law;  but  when  the  deed  or 
conveyance  is  conditional^  or  to  take  effect  at  some  future  time, 
the  retaining  of  the  possession  according  to  the  intent  of  the 
deed  is  not  fraudulent?^ 

In  the  early  decisions  of  the  courts  of  this  state,  it  was  held, 
that  the  continuance  of  the  vendor  in  possession,  was  only  prima 
facie  evidence  of  fraud,  and  was  a  circumstance  which  admitted 
of  explanation.  But  in  Sturtevantv,  Ballard^  9  Johns.  R.  337, 
it  seems  to  be  supposed  that  the  rule  contended  for  by  the 
respondent  in  this  case,  has  been  sanctioned.  This  was  the  case 
of  a  sale  by  a  blacksmith  of  his  tools  to  a  merchant,  partly  for 
cash,  and  partly  in  paytnent  of  a  precedent  debt ;  the  bill  of  sale 
containing  an  agreement  that  the  vendor  should  continue  in  posr 
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session  of  the  tools  three  months.  The  tools  were  seized  by  a 
crditor  upon  execution.  In  the  contest  between  the  vendee 
and  the  creditor,  Kent,  Ch.  J.  says,  with  emphasis :  ^^  There  is 
no  case  which  sanctions  such  a  Sale  as  the  one  in  the  present 
instance ;  for  here,  no  reason  whatever  appears  for  withholding 
delivery  of  possession,  and  the  sale  must,  therefore  be  con- 
sidered in  judgment  of  law  as  fraudulent  and  void  against  the 
creditors,"  And  he  adds,  by  way  of  conclusion,  "  We  may, 
therefore,  safely  conclude  that  a  voluntary  sale  of  chattels  with 
an  agreement  either  in  or  out  of  the  deed,  that  the  vendor  may 
keep  possession,  is,  except  in  special  cases  and  for  special  rea- 
sons, to  be  shown  to  and  approved  by  the  court,  fraudulent  and 
void  as  against  creditors.  This  is  clearly  not  one  of  those  cases, 
and  the  defendant  is,  therefore,  entitled  to  judgment."  This 
case,  I  apprehend,  does  not  go  the  length  which  many  seem  to 
have  supposed.  Chief  Justice  Kent  places  the  decision  upon  the 
ground  that  "  no  reason  whatever  appears  for  withholding  deli- 
very of  possession^  and  therefore  the  sale  must  be  considered 
void;^^  and  the  decision  is  precisely  what  the  revised  statutes 
now  declare  to  be  the  law.  He  does  not  decide,  nor  assume  to 
decide,  what  particular  f||cts  and  circunvstances  should  be  proved 
by  way  of  explanation ;  but  he  clearly  admits  that  the  posses- 
sion in  the  vendor  after  sale,  may  be  explained,  for  he  proceeds 
upon  the  ground  that  ^^  no  reason  whatever*^  was  shown  in  that 
case. 

This  whole  doctrine  passed  under  the  able  review  of  the  late 
Chief  Justice  Savage,  in  the  case  of  Bissel  v.  Hopkins^  3  Cowen^ 
166.  This  cause  was  argued  at  great  length  and  with  distin- 
guished ability,  and  most  of  the  ancient  and  modern  cases  were 
cited.  The  chief  justice,  in  alluding  to  the  opinion  of  the  court 
in  Sturtevant  v.  Ballard^  says :  "  The  learned  judge  no  doubt 
intended  to  say  here,  as  in  Barrow  v.  Paxtonj  5  Johns,  JR.  261, 
that  possession  continuing  in  the  vendor,  is  only  prima  fade 
evidence  of  frauds  and  may  be  explained.  The  question  in  every 
case  is,  whether  the  act  done  is  a  bona  fide  transaction,  or  whether 
it  is  a  trick  and  contrivzTnce  to  defraud  creditors.  The  possession 
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by  the  vendor  of  personal  chattels,  after  the  sale,  is  not  conclu- 
sive  evidence  of  fraud.  The  vendee  may,  notwithstanding,  upon 
proof  that  the  sale  was  bona  fidcj  and  for  a  valuable  considera- 
tion, and  that  the  possession  of  the  vendor,  after  such  sale,  was 
in  pursuance  of  same  agreement  not  inconsistent  mth  honesty 
in  the  transaction,  hold  under  his  purchase  against  creditors." 
This  decision  has  been  affirmed  by  the  decisions  of  the  same 
court  in  Jennings  v.  Carter^  2  Wendell,  449,  in  Driver  v. 
McLaughlin,  id,  696,  and  in  Hall  v.  Tattle,  8  id.  376,  in  which 
last  case  the  late  chief  justice  again  reviews  at  length  the  leading 
cases,  and  again  declares  that  '^  possession  by  the  vendor  after 
the  sale,  is  only  prima  facie,  and  not  conclusive  evidence  of 
fraud ;''  and  avers  that  no  case  can  be  found  which  holds  a  differ- 
ent rule.  Hall  v.  Tuttle  arose  and  was  tried  before  the  Revised 
Statutes  took  effect,  but  was  argued  and  decided  afterwards ;  and 
the  chief  justice  cites  the  provisions  of  the  Revised  Statute 
applicable  to  the  question,  and  declares  that  the  provisions  are 
the  same  as  those  of  the  statute  of  13  Elizabeth,  which  statute 
was  declaratory  of  the  common  law. 

In  a  learned  note  annexed  to  the  case  of  Bissel  v.  Hopkins 
by  the  reporter,  now  Mr.  Justice  Cowen,  it  is  said,  ^^  The  details 
or  circumstances  which  shall  constitute  a  fraud,  like  those  of 
usury,  or  the  degree  of  neglect  which  shall  render  a  man  liable 
in  an  action  on  the  case,  seem  to  mock  the  effects  of  a  general 
rule,  and  must  be  ranged  forever  without  the  line  which  divides 
the  province  of  the  court  from  that  of  the  jury.  The  law  may 
declare  that  fraud  shall  vitiate  the  sale ;  but  as  the  devices  by 
which  that  fraud  is  to  be  compassed  and  disguised  may  be  vari- 
ous, so  the  evidence  by  which  it  is  to  be  established  or  repelled 
may  frequently  vary  with  the  cases  as  they  arise."  And,  after 
revewing  the  cases  at  length,  the  reporter  added,  ^^But  which- 
ever way  the  decisions  may  tend  upon  the  question  of  possession 
in  the  vender,  after  a  voluntary,  direct  and  absolute  bill  of  sale, 
so  far  as  the  statute  of  Elizabeth  is  concerned,  no  doubt  can  be 
entertained  at  this  day  that  a  continued  possession  in  the  mort- 
gagee of  chattels,  is  not  per  se  evidence  of  fraud." 
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I  have  thus  sought  to  compile  all  the  leading  ancient  and  mo* 
dem  decisions  upon  this  subject,  preyious  to  the  revised  statutes, 
in  the  language  of  the  respective  courts,  for  the  purpose  of 
exhibiting  in  a  condensed  form,  what  the  law  has  been  ;  and  of 
correcting  by  force  of  authority,  the  belief  that  the  courts  have 
ever  entertained  a  rule,  which  in  its  application  must  always  be 
harsh  and  inequitable — or  that  they  have  attempted  to  overrule  a 
principle  which,  in  my  judgment,  ought  to  set  all  human  authority 
at  defiance.  The  supreme  court  in  some  recent  decisions  have, 
I  am  compelled  to  admit,  virtually  established,  or  sought  to 
establish,  a  new  and,  I  may  add,  severer  rule  for  their  govern- 
ment ;  but  whether  it  is  sought  to  be  maintained  by  the  current 
of  authority,  or  by  some  supposed  new  provision  of  the  revised 
statutes,  does  not  very  clearly  appear.  I  have  already  shewn 
what  the  law  has  been ;  and  if,  as  I  have  supposed,  it  has  not 
been  essentially  changed  by  the  operation  of  the  revised  statutes, 
it  seems  to  me  clear  that  the  reasoning  of  the  supreme  court  in 
the  cases  of  Doane  v.  Eddy^  16  Wendell^  522,  and  of  Randall  v. 
Cooki^  17  id.  54,  (both  of  which  are  cited  by  the  respondents' 
counsel,)  are  not  upheld  by  the  sanction  of  authority.  In  the 
case  of  DwiM  v.  Eddy^  the  case  of  the  travelling  preacher, 
although  the  mortgagee  ofifered  to  prove  at  the  trial  that  the 
mortgage  was  given  for  a  valuable  consideration,  in  good  faith, 
and  without  intent  to  hinder,  delay  or  defraud  creditors,  and 
offered  as  explanation  why  the  mortgagor  retained  the  posses* 
sion,  that  he  was  a  circuit  or  travelling  preacher  of  the  gospel, 
and  that  the  horse,  the  subject  of  controversy,  was  absolutely 
necessary  to  the  prosecution  of  his  calling,  yet  the  plaintiff  was 
nonsuited  upon  the  trial,  and  the  supreme  court,  in  a  learned 
opinion  delivered  by  Mr..  Justice  Branson^  (the  Chief  Justice 
dissenting,)  refused  to  set  aside  the  nonsuit,  and  held  that  the 
proof  offered  was  insufficient  to  justify  possession  in  the  vendor,. 
and  that  such  evidence  was,  admitting  all  the  facts  proposed  to 
be  given  in  evidence  to  be  true,  conclusive  evidence  of  fraud. 
In  the  case  of  Randall  v.  Cooky  the  only  reason  given  by  th« 
vendee  why  the  vendor  retained  possession  was,  that  the  vendor 
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wished  to  use  the  horses  ;  and  this  ^^  transaction,"  says  Mr.  Jus- 
tice Bronson,  '^  is  fraudulent  in  law — the  sentence  is  written  in 
the  statute  book,  and  neither  courts  nor  juries  are  at  liberty  to 
disobey  the  mandate.''  The  reasons  for  retaining  possession  in 
this  case  were  certainly  very  slight,  and  might  perhaps  be  deemed 
unsatisfactory  ;  but  I  can  well  conceive  of  cases  where  even  the 
wish  to  use  property  would  justify  leaving  it  with  the  vendor  for 
that  purpose,  so  far  as  to  submit  the  question  of  intent  to  a  jury. 
I  have  been  unable  to  find  any  sentence  in  the  statute  book 
which  virtually  condemns  without  a  hearing,  which  separates 
conduct  from  motives,  for  the  purpose  of  passing  judgment  upon 
both,  or  which  executes  with  its  sword  before  it  has  weighed  in 
its  balances.  The  statute  pronounces  judgment  only  in  cases 
where  the  mortgagor  or  vendor  continues  in  possession  without 
explanation.  The  fifth  section  of  2  JR.  S.  p.  136,  is  as  follows : 
^^  Every  sale  of  goods  made  by  a  vendor  of  goods  and  chattels 
in  his  possession,  or  under  his  control,  and  every  assignment  of 
goods  and  chattels  by  way  of  mortgage  or  security,  or  upon  any 
condition  whatever,  unless  the  same  be  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold,  mortgaged  or  assigned, 
shall  be  presumed  to  be  fraudulent  and  void  as  against  the  credi- 
tors of  the  vaidor,  or  against  the  creditors  of  the  person  making 
such  assignment,  or  subsequent  purchasers  in  good  faith ;  and 
shall  be  conclusive  evidence  of  fraud,  unless  it  shall  he  made  to 
appear^  on  the  part  of  the  persons  claiming  under  such  sale  or 
assignment^  that  the  same  was  made  in  good  faith^  and  without  any 
intent  to  defraud  such  creditors  or  purchasers.^^  This  section  of 
the  statute,  I  apprehend,  leaves  the  law  substantially  where  it 
found  it.  It  phces  absolute  and  conditional  sales  upon  the  same 
ground,  and  declares  possession  in  the  vendor  conclusive  evidence 
of  fraud,  unless y  {or  rather)  until  explained;  or  in  other  words, 
it  .throws  the  burthen  of  proof  upon  the  vendee,  or  person 
daimmg  under  such  sale,  to  shew  ^^  that  the  same  was  made  in 
good  faith,  and  without  any  intent  to  defraud  creditors  or  pur- 
chasers.''   But  this  question  of  intent  is  by  no  means  left  for 
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the  decision  of  the  court,  nor  is  it  to  be  regarded  as  disputed 
territory  between  the  court  and  jury.  The  fourth  section  of 
title  third  of  the  same  chapter,  2  R.  S.  137,  declares  that  ^^  the 
question  of  fraudulent  intent,  in  all  caseSy  shall  be  deemed  a 
question  of  fact  and  not  of  law.  In  addition  to  this  clearly  de* 
fined  intention  of  the  legislature  as  to  the  validity  of  bills  of 
sale  or  chattel  mortgages,  when  given  in  good  faith  and  without 
any  intent  to  defraud  creditors  or  purchasers,  it  is  worthy  of 
remark  that  the  last  act  passed  by  the  colonial  legislature  of 
New-York  was  to  provide  for  the  registry  of  chattel  mortgages^ 
and  that  the  legislature  in  1833,  with  a  view  to  correct  abuses 
passed  an  act  requiring  them  to  be  placed  on  file  in  the  town 
where  the  mortgagor  should  reside,  clearly  contemplating  that 
the  goods  were  to  remain  in  the  possession  of  the  mortgagor  or 
vendor.  While  it  is  certain  that  the  question  of  fraudulent 
intent  is  one  of  law,  where  the  vendor  retains  possession  and  no 
explanation  is  ofiered  ;  it  is  equally  clear  that  the  question  of 
intent,  when  an  explanation  is  off'eredj  is  a  question  of  fact. 
The  former  is  the  prerogative  of  the  court,  and  the  latter  of  the 
jury.  It  is  only  necessary  for,  the  person  claiming  imder  such 
sale  to  shew  ^^  that  the  same  was  made  in  good  faith,  upon  suffi- 
cient consideration,  and  without  any  Intent  to  defraud  ;^  and 
of  the  intent  and  good  faith  the  jury  are  the  exclusive  judges. 
This  ^'  sentence  is  written  in  the  statute  book,  and  courts  are  not 
at  liberty  to  disobey  its  mandate.''  It  is  undoubtedly  the  pro- 
vince of  the  court  to  pass  upon  the  evidence  offered  in  this  r.s  in 
all  other  cases,  and  no  further ;  and  when  they  have  instructed 
the  jury  that  the  law  pronounces  the  transaction  fraudulent, 
unless  they  are  satisfied  that  the  evidence  rebuts  all  presumption 
of  fraudulent  intent,  they  have  discharged  their  office,  and  it  is 
for  the  jury  and  not  for  the  court  to  say,  whether  the  transaction 
was  fair  and  without  intent  to  defraud.  The  benefits  of  this 
salutary  rule. may  be  as  effectually  destroyed  by  its  misapplica- 
tion, as  by  refusing  to  acknowledge  its  existence.  If  courts  are 
to  acknowledge  the  abstract  principle  merely,  and  then  destroy 
*is  operation  by  laying  their  hands  on  every  transaction  which 
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would  ordinsurily  come  within  its  provisions,  and  thus  subvert  the 
very  spirit  and  intention  of  the  statute,  the  sooner  it  is  abrogated 
entirely,  the  better.  The  statute,  to  my  undcrstandbg,  offers  its 
protection  to  honesty  and  fair,  dealing,  in  all  cases  where  it  is  sa 
pronounced  by  the  solemn  verdict  of  a  jury ;  but  the  rule  will 
prove  a  delusive  mockery,  if  courts  are  so  to  construe  the  statute 
BB  to  sweep  away  the  only  matter  fitted  for  their  consideration. 
In  short,  I  am  unable  to  discover  what  power  the  statute  has 
given  the  court  to  determine  what  particular  facts  shall  or  shall 
not  be  sufficient  evidenceof  honest  intention  ;  nor  do  Fhesitate 
to  declare  that  any  facts,  which  impress  the  mind  with  a  convic* 
tion  that  the  sale  was  honest  and  bona  fidcy  and  was  not  designed 
as  a  mere  trick  to  cover  property  for  the  purpose  of  defrauding 
creditors,  should  be  submitted  to  the  jury.  While  such  evidence 
should  be  subjected  to  the  severest  scrutiny^  the  jury  have  a 
right  to  pass  upon  it ;  and  if,  against  the  presumption  of  law, 
from  the  explanations  given^  they  find  it  honest  and  bcna  Jidey 
their  verdict  ought  to  be  concIu»ve. 

Neither  the  legal  nor  the  moral  code  should  be  administered 
for  the  sole  benefit  of  creditors.  They  become  creditors  by  their 
own  volition,  and  have  abundant  means  for  their  Qwn  protection  } 
nor  can  I  consent  to  plaoe  the  general  creditor,  upon  a  superior 
footing  to  him  who  furnishes  his  poor  neighbor  with  a  cow  to 
nourish  his  children,  or  a  team  to  sow  his  crops  or  gather  in  his 
harvest.  If  the  commercial  interest  of  this  country  cannot  be 
sustained  without  trampling  upon  all  others,  and  the  ordinary 
charities  of  life  besides,  the  sooner  it  finds  its  level  the  better.  It 
is  an  idle  dream  to  suppose  we  can  advance  the  cause  of  morals, 
by  establishing  a  rule  which  ministers  to  the  mercenary  passions 
at  the  expense  of  the  benevolent  affections,  or  that  the  fountain 
of  justice  will  send  forth  purer  streams  if  they  are  forced  to  flow 
through  artificial  channels.  The  principles  of  law  are  but  the 
enlightened  and  just  conclusions  of  a  moral  people,  pronounced 
by  their  own  tribunals,  and  when  the  law  seeks  to  erect  a  stan* 
dard  of  its  own,  and  ceases  to  exert  its  attributes  in  administering 
ta  the  public  good,  the  same  hand  which  upholds  it  will  not  fait 
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to  divest  it  of  its  power  to  oppms.  It  will  tlien  be  seen,  how  * 
utterly  nnaTailing  is  the  attempt  to  divide  honesty  into  chapter8| 
or  to  define  morality  by  sections.  Sacred  scripture  has  declared 
that  the  poor  we  shall  always  have  with  us,  and  charity  to  our 
fellow  men  is  therein  strongly  inculcated  ;  but  whether  the  doc- 
trine under  connderation  is  calculated  to  give  force  to  this  divine 
declaration,  by  compelling  the  affluent  to  retain  their  goods  ex* 
clusively  in  their  own  possession,  upon  pain  of  forfeiture  to  a 
stranger,  or  to  counteract  its  truth  by  making  the  possessor  ^ 
gpods,  under  all  circumstances,  the  owner,  it  is  perhaps  difficult 
to  determine. 

If  this  rapacious  principle  of  law,  which  sets  all  motives  and 
intentions  at  defiance,  is  to  obtain,  it  should  at  least  lay  down 
some  outlines  for  its  own  government.  It  ought  to  declare  how 
far  the  owner  may  safely  entrust  his  chattels  from  his  person  be*- 
fore  the  title  steals  from  him,  noltna  volens ^hj  operation  of  law; 
and  for  how  great  a  period  of  time  they  may  so  remain  out  of 
his  possession,  before  the  title  to  his  property  will  pass  from  hiin. 
If  facts  and  circumstances  are  unavailing,  and  courts  are  to  di»- 
pose  of  this  class  of  cases  without  the  intervention  of  a  jury,  a 
Procrustean  couch  should  be  fitted  for  their  reception,  and  exten- 
sion or  amputation  bring  them  to  a  common  standard.      * 

In  Randall  v.  Cook^  Mr.  Justice  Bronson  says,  ^^  Had  it  been 
declared  fifty  years  ago,  that  if  a  man  conveyed  his  personal 
chattels  and  still  kept  them  himself  under  any  pretence  whatever, 
the  transaction  should  be  deemed  absolutely  fraudulent  and  void 
as  against  creditors  and  purchasers,  it  would  hare  saved  an  in« 
calculable  amount  of  time  and  money  which  has  been  expended 
in  the  litigation  of  questions  of  this  kind ;  and  it  would  moreover 
have  rendered  a  most  important  service  to  the  cause  of  good 
morals,  by  removing  all  temptation  to  the  numberless  frauds 
which  have  been  committed  for  the  purpose  of  placing  property 
beyond  the  reach  of  legal  process."  While  I  acknowledge  the 
force  of  reasoning  adopted  by  the  learned  and  esteemed  judge,  I 
am  compelled  to  remark,  that  if  at  the  same  time  the  law  had 
laid  its  interdiction  upon  all  human  intercourse  as  to  ezchangei 
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or  purchases  of  property,  the  same  result  would  have  been  pro* 
duced,  and  with  about  equal  justice  and  propriety.     If  fifty  years 
ego,  the  law  had  laid  aside  its  metaphysical  subtleties,  and  re* 
vealed  itself  in  its  own  simplicity  and  purity — 'if  it  bad,  regard- 
I     less  of  form,  pronounced  appropriate  judgments  upon  honesty 
;     and  fraud,  it  would  have  won  more  by  its  justice  than  it  has  ter. 
!      rified  by  its  power.     There  cannot  well  be  two  standards  of  truth 
"^     and  morals — the  one  for  courts  of  justice  and  another  for  the 
people  in  their  ordinary  intercourse.     If  by  the  inquisitions  of 
the  judicial  crucible,  a  transaction  both  honest  and  fair  may  be 
alloyed^until  it  is  dishonest  and  fraudulent,  by  the  inverse  power 
of  transmutation,  a  fraud  may  be  refined  until  it  is  equivalent  to 
honesty  and  truth.     If  truth  may  become  constructive  falsehood, 
by  the  same  rule  falsehood  may  become  constructive  truth.    If 
the  possession  of  personal  chattels  is,  or  ought  to  be,  conclusive 
evidence  of  ownership,  it  is  also,  or  ought  to  be,  conclusive  evi- 
dence that  a  person  not  in  possession  is  not  the  owner.     All,  then, 
that  remains  for  the  fraudulent  debtor  to  do,  who  would  conclu^ 
sively  place  his  chattels  beyond  the  reach  of  execution,  is  to  place 
them  in  the  possession  of  his  friend  against  whom  no  process  has 
been  issued,  and  it  is  done. 

It  was  said  by  counsel  upon  the  argument  of  this  cause  that 
the  rule  contended  for  by  the  appellants  would  tend  to  produce 
and  encourage  litigation  and  multiply  suits,  and  for  this  reason 
would  be  upheld  by  the  legal  profession  ;  that  its  adoption  would 
tend  to  make  expense  and  delay  in  the  collection  of  debts,  while 
the  reverse  would  be  productive  of  much  utility  and  economy. 
It  may  be  said  with  equal  propriety  that  if  our  system  of  juris- 
prudence was  exchanged  for  the  arbitrary  laws  of  the  east ;  if  our 
courts  and  juries  were  dispensed  with,  and  justice  measured  out 
by  the  nod  of  the  lawgiver,  and  executed  by  the  baston  and  bow- 
string, our  administration  of  justice  would  be  more  summary  as 
well  as  more  economical,  and  the  services  of  the  legal  profession 
might  be  altogether  dispensed  with. 

This  being  an  appeal  from  chancery,  it  is  our  duty  as  a  court  of 
equity,  to  pass  upon  both  the  law  and  the  fact.    The  law  has  been 
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already  discussed,  and  although  leaying  the  goods  in  the  posses* 
sion  of  Stoddard  was  conclusive  evidence  of  fraud  until  ex- 
plained ;  when  it  was  explained  it  was  so  no  longer.  I  repeat, 
I  am  disposed  to  regard  the  bona  fides  of  the  transaction  as  abun- 
dantly proved  by  the  pleadings,  or  rather  by  the  answer,  which 
is  evidence.  It  is  fully  established  that  the  assignment  was  not 
made  for  the  purpose  or  with  the  intent  to  hinder  or  defraud 
creditors,  but  in  payment  of  an  actual  debt,  and  that  the  pro'' 
perty  was  left  with  Stoddard  as  the  agent  of  Thurber  and  Town* 
send  for  the  sole  purpose  of  closing  up  the  business  for  their 
benefit,  without  disguise  or  concealment.  This,  in  my  judgment, 
ought  to  satisfy  a  jury  of  the  fairness  and  honesty  of  the  transac- 
tion, and  that  the  assignment  was  not  made  for  the  purpose  or 
with  the  intent  to  hinder  or  defraud  creditors,  which  under  the 
view  I  have  taken  is  all  that  is  necessary.  I  discover  nothing  in 
this  matter  at  war  with  law,  equity  or  good  morals ;  I  am,  there- 
fore, for  reversing  the  decree  of  his  honor  the  chancellor,  and  of 
affirming  the  decree  of  the  vice-chancellor  of  the  fifth  circuit. 

By  Senator  Verplanck.  The  history  of  our  law  respecting 
the  rights  of  creditors  in  relation  to  the  property  of  their  debtor, 
sold,  assigned  or  mortgaged  by  him,  but  remaining  in  his  posses- 
sion and  under  his  control,  is  remarkable.  It  presents  a  perpe- 
tual struggle  between  a  ^[eneral  rule  of  policy,  intended  to  cut 
off  the  possibility  of  fraudulent  or  collusive  sales,  prescribing 
either  legislatively  or  judicially  that  every  sale,  assignment  or 
mortgage,  unaccompanied  by  change  of  possession,  should  be 
held  fraudulent  in  the  eye  of  the  law,  and  void  against  creditors; 
and  on  the  other  side,  the  obvious  hardship  and  injustice  of  nu- 
merous particular  cases  where  the  innocent  and  even  benevolent 
intention  of  the  party  was  manifest,  and  the  legal  presumption 
of  fraud  appeared  inequitable,  oppressive,  contrary  to  the  truth 
of  the  case,  and  the  moral  feelings  of  those  who  must  apply  and 
enforce  the  law.  Thus  it  happened  here  and  in  England,  that 
whilst  the  courts  and  the  books  laid  down  the  rule  broadly,  and 
often  applied  it  strictly,  that  '^  unless  possession  accompanies  and 
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follows  the  deed,  it  is  fraudulent  and  void,"  (in  the  words  of 
Justice  Buller,  Edwards  t.  Harberij  2  T.  R.  687,  adopted  and 
incorporated  in  our  own  statute,)  yet  first,  case  after  case,  and 
then  class  after  class  of  exceptions  was  exempted  from  the  rule, 
until  with  us  there  were  no  less  than  twenty-four  distinct  grounds 
of  exemption  ;  such  as  the  kind  of  sale,  purchase  under  execu- 
tion, or  distress  for  rent,  necessity,  convenience,  the  custom  of 
trade,  the  distance  or  situation  of  place,  the  relation  of  parties, 
motives  of  humanity  or  of  friendship,  and  special  circumstances 
of  various  kinds  more  or  less  definitely  defined,  all  enumerated 
by  Judge  Co  wen,  3  Cowen^  190. 

In  the  revision  of  our  own  statute  law,  it  was  attempted  to 
settle  all  these  doubts  and  discrepancies  by  positive  legislation 
and  strict  definition.  Accordingly,  the  learned  revisers,  return- 
ing to  the  strict  policy  of  the  old  law,  and  the  doctrine  laid 
down  in  Edwards  v.  Harbeny  recommended  that  ^^  all  sales  or 
mortgages  not  accompanied  by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  possession,  should  be  vcHd 
against  the  creditors  of  the  vendor,"  and  this  without  any  ex-^ 
ception,  and  excluding  all  explanation.  See  Revisers^  Report y  3 
jR.  S.  667,  2d  ed.  But  the  same  considerations  of  natural  equity 
which  had  so  often  induced  courts  to  break  in  upon  the  I^sla- 
tive  and  judicial  rules  of  legal  policy,  had  again  equal  weight 
with  the  legislature,  so  that  in  adopting  the  section  recommended 
by  the  revisors,  they  added  at  the  end  a  clause  of  exception, 
enabling  the  person  claiming  under  the  sale  or  assignment,  to 
rebut  the  legal  presumption  of  fraudulent  intention  by  positive 
evidence  of  the  good  faith  of  the  transaction.  It  was  accord- 
ingly enacted  first,  nearly  in  the  strong  and  comprehensive  lan- 
guage of  the  revisers,  that  every  sale  of  goods  and  chattels,  and 
every  assignment  by  way  of  mortgage  or  security,  "  unless  the 
same  be  accompanied  by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession,  shall  be  pro- 
nounced to  be  fraudulent  and  void  as  against  creditors  or  snbse^ 
quent  purchasers,  and  shall  be  conclusive  evidence  of  fraud." 
Then  the  legislature,  of  its  own  motion,  added  the  excepting  and 
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qualifying  clause,  ^^  unless  it  shall  be  made  to  appear  on  the  part 
of  the  person  claiming  under  such  sale  or  assignment,  that  the 
same  was  made  in  good  faith,  and  without  any  intent  to  defraud 
such  creditors  or  purchasers.'^  This  question  of  fraudulent  in- 
tent, a  subsequent  section  enacts,  shall  be  a  question  of  fact,  and 
not  of  law;  which  is  a  legislative  declaration  of  what  has  of  late 
been  judicially  held  to  be  the  sound  law.  These  enactm^ts 
were  thought  to  have  settled  the  law  conclusively,  and  so  they 
appear  to  have  been  considered  by  Chancellor  Kent,  in  his  Com- 
mentaries, who,  after  giving  the  history  of  the  iSuctuations  of 
legal  decision,  adds,  "  The  New- York  Revised  Statutes  have  put 
this  vexed  question  at  rest,  as  to  the  effect  of  non-delivery  on 
sale  or  assignment.  2  KenVs  Comm.  529.  But  this  legislation 
has  merely  afforded  a  new  and  remarkable  proof  of  the  imper- 
fection of  human  language,  and  the  impossibility  of  definitely  J  \y 
settling  any  great  rule  of  law  for  the  complicated  affairs  of  / 
human  life,  merely  by  the  general  language  of  a  statute,  or  the  I 
provisions  of  a  code.  ' 

The  volumes  of  our  reports,  and  still  more,  the  actual  litiga- 
tion of  our  inferior  courts,  and  the  doubts  and  difficulties  of  men 
of  business,  as  well-as  of  their  professional  advisers,  give  ample    / 
demonstration  that  the  law,  clearly  as  it  would  seem  to  be  en- 
acted, is  still  fluctuating  and  doubtful.     The  decisions  in  this 
state  since  the  statute  of  1830,  have,  it  seems  to  me,  been  more  / 
in  the  spirit  of  the  learned  revisers  than  in  that  of  the  enacting  I 
sovereign  power.     They  have,  I  think,  gone  to  lay  down  legal 
rules,  necessarily  general  and  artificial,  to  govern  the  decision  of 
the  particular  question  of  intent' which  is  expressly  declared  to 
be  one  of  fact  3  and  they  have  tended  to  confine  the  qualifying  \ 
and  excepting  clause  of  the  statute,  allowing  exculpatory  evi-    j 
dence,  to  the  narrow  limits  of  absolute  necessity  of  continued    /   ^ 
possession.     As  between  the  official  revisers  and  the  revising  / 
legislature,  this  was  an  open  question.    The  revisers  were  in- 
duced by  considerations  of  public  policy,  to  propose  a  strict  and 
undeviating  universal   rule,  which  would  exclude  all  possible 
fraud,  even  at  the  expense  of  occasional  hardship  and  severity 
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towards  innocent  parties.  The  legislature  endeavored  to  adopt 
that  rule  with  such  a  modification  as  might  prevent  its  hard  and 
inequitable  operation  in  special  cases.  Weighty  arguments  and 
high  judicial  authorities  mi^ht  be  urged  for  either  view  of  the 
question.  But  these  are  no  longer  applicable.  It  is  not  the 
question  of  legislative  policy  that  the  courts  have  now  to  examine, 
but  that  of  pure  statutory  interpretation.  Upon  this^  the  older 
decisions  may  throw  some  light ;  but  the  history  of  the  enact- 
ment itself  is  a  surer  guide  to  the  meaning  of  the  legislature,  if 
indeed  it  has  not  been  clearly  expressed  in  the  language  of  the  sta- 
tute. As  the  decisions  on  the  statute  of  1830,  are  all  recent, 
not  yet  wrought  into  the  body  of  our  law,  nor  familiar  to  the 
knowledge  and  practice  of  men  of  business,  and  as  none  of  them 
have  been  made  or  adopted  in  this  appellate  court,  I  shall  not 
consider  them  in  detail,  but  am  satisfied  to  consider  the  subject 
as  res  integra  here,  and  to  examine  the  statute  as  it  stands  in  the 
books,  without  considering  the  late  decisions  of  our  own  courts 
as  of  binding  force,  and  regarding  the  older  ones  as  important, 
chiefly  as  they  point  out  the  intention  and  explain  the  language 
of  the  statute. 

The  language  of  the  statute  has  something  of  contradiction, 
indicating  the  double  parentage  of  the  two  portions  of  the  sec^ 
tion,  and  this  may  explain  the  fact  of  the  very  diflFerent  interpre- 
tation given  to  it  by  learned  judges  from  that  of  the  mass  of 
business  men  who  are  to  be  governed  by  it.  The  absence  of  a 
change  of  possession,  it  is  said,  ^^  shall  be  presumed  fraudulent, 
and  to  be  conclusive  evidence  of  fraud."  Now  a  conclusive  pre- 
sumption is  defined  to  be,  "  a  legal  rule  not  to  be  overcome  by 
any  evidence  that  the  fact  is  otherwise ;"  like  the  presumption  of 
payment,  for  instance,  under  our  statute  of  limitation.  No  con- 
tradiction or  explanation  is  admissible,  or  if  admitted  would  be 
of  any  avail.  It  is  the  presumptio  juris  et  de  jure  of  the  civi- 
lians which  in  their  language,  ^^  probationem  contrariam  hand 
admittU;^^  and  such  was  probably  the  meaning  of  the  revisers. 
But  as  the  law  was  actually  enacted,  it  goes  on  expressly  to 
allow  that  the  only  conclusive  presumption  in  question  may  be 
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repelled  by  positive  proof  to  the  contrary.     The  presumption  of 
is^xxAj  then,  (although  from^ome  of  the  language  of  our  courts, 
I  should  think  they  viewed  it  otherwise,)  must  be  considered  only 
as  a  presumption  of  fact,  a  legal  evidence  of  fraud,  conclusive 
in  the  absence  of  contradictory  testimony,  but  open  to  refutation. 
It  is  only,  as  Lord  Mansfield  defined  the  legal  presumption  of  a 
grant  raised  by  many  years'  enjoyment,  to  be,  "  such  a  presump- 
tion, that  unless  contradicted  or  explained,  the  jury  ought  to 
believe  it."     Here  the  whole  burden  of  proof  is  thrown  upon 
the  claimaut  under  the  sale,  and  he  must  ^^  make  it  appear"  that 
be  acted  in  good  faith.    I  think  the  words  require  that  it  shall 
not  be  a  mere  matter  of  inference  that  he  did  so  act,  but  that  he 
must  give  such  external  evidence  of  good  faith  in  that  transac- 
tion as  its  nature  will  admit.     It  is  strictly  under  our  statute  a 
question  of  fact,  such  as  a  jury  may  judge  of,  and  must  alone  do 
so,  if  the  question  comes  before  a  court  of  common  law ;  and 
any  decision  going  to  substitute  an  arbitrary  rule  of  general  po- 
licy or  of  legal  presumption,  to  the  evidence  itself,  must  be 
unsound.      If,  then,  there  be  positive  evidence  of  a  fair  and 
full  consideration  paid,  of  the  existence  of  reasonable  motives 
for  not  requiring  delivery,  such  as  may  and  do  sway  honest  men — 
for  instance,  filial  or  parental  or  brotherly  aflfection,  or  the  con- 
venience and  usage  of  business,  together  with   that  publicity 
which  excludes  the  idea  of  int^^nded  evasion  of  law,  or  holding 
out  false  credit — ^all  the  requisitions  of  the  statute  seem  to  me  to 
be  fully  complied  with,  in  the  strictest  agreement  with  its  letter, 
and  in  perfect  conformity  with  its  spirit,  intention  and  policy. 

In  the  present  case,  Thurber  &  Townsend,  merchants  of  Utica^ 
received  from  Stoddard,  a  village  retailer  in  another  county^  who 
was  indebted  to  them,  an  assignment  of  the  remnants  of  his 
goods,  and  of  numerous  small  outstanding  debts  due  him,  of  two 
dollars  and  upward,  '^  for.  and  towards  the  payment  and  satisfac- 
tion of  said  debt."  Stoddard  was  left  in  possession  as  an  agent 
to  sell  the  goods,  and  collect  the  debts  for  the  benefit  of  the 
assignees,  for  which  he  was  to  receive  a  reasonable  compensation. 
The  question  now  is,  whether  the  assignment  be  void  against  a 
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subsequent  jndgment  creditor.  If  it  beso^  it  mmt  either  be 
from  the  presatnption  Okf  fraud  declared  by  the  statute^  or  fron 
the  excess  of  value  of  the  goods  and  debts .  assigned  above  the 
actual  amount  of  the  debt  due,  giving  proof  of  an  actual  fraudu- 
lent intent.  The  chancellor  has  decided  against  the  validity  of 
the  assignment  on  both  grounds.  The  vice  chancellor,  who  first 
heard  the  case,  thought  otherwise.  I  agree  with  his  view  of  the 
value  of  the  assigned  assets  ;  $1200  of  debts,  more  than  one- 
fourth  confessedly  bad,  another  part  doubtful,  and  the  rest  scat- 
tered among  an  hundred  individuals  or  more,  about  a  thinly 
settled  country,  some  probably  subject  to  set  offs,  all  requiring 
some  trouble  and  delay,  many  some  actual  expense  in  collecting ; 
together  with  $430  worth  of  goods,  the  refuse  of  an  old  stock 
valued  at  cost,  not  at  New- York,  but  at  prices  at  a  secondary 
neighboring  market,  and  goods  too  which  would  scarcely  bear 
the  expense  of  transporting  to  a  place  where  they  might  be  sold 
with  less  trouble  and  delay,  might  well  be  considered  as  hardly 
an  equivalent  to  discharge  a  cash  debt  of  $635.  I  assent  to  all 
the  reasoning  of  the  vice  chancellor  on  this  point  as  conclusive. 
Besides  the  offer  of  the  appellants  before  suit  to  give  up  the  pro- 
perty on  payment  of  the  debt,  which  was  rejected,  shows  the 
estimate  placed  by  all  parties  on  the  property  assigned.  On 
them,  at  least,  it  ought  to  be  conclusive.  Nor  is  the  very  trifling 
amount  of  goods  sold  and  debts  collected  by  the  agent  during 
three  months,  a  slight  additional  circumstance  to  show  the  diffi- 
culty of  realisdng  the  assigned  assets. 

Secondly.  As  to  the  legal  presumption  of  fraudulent  intent 
prescribed  by  the'  statute  :  I  ooaceive  the  evidence  of  such  intent 
arising  from  want  of  a  change  of  possesion  to  be  repelled  :  1. 
By  the  legality  of  the  assignment  per  st  for  a  bona  fide  debt,  of 
assets  of  doubtful  value,  though  of  a  nominal  amount,  exceeding 
that  of  troe  debt  for  which  they  were  assi^ed.  2.  By  the  strong 
proof  of  the  publicity  of  the  assignment,  and  of  the  employment 
of  Stoddard  as  a  mere  agent,  as  appears  in  the  cross-examination 
of  the  witnesses.  Such  publicity  has  always  been  held  one  of  the' 
strongest  evidences  of  good  faith,  even  from  the  time  of  Lord 
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Coke,  who  in  Twyn^i  eoie^  when  this  priixaple  of  eoj^structive 
fraudulent  intent  was  first  asserted,  points  but  a  secrecy  as  a  mark 
of  fraud,  and  publicity  as  the  first  precaution  to  be  used  in  order 
to  protect  a  honafde  assignment  in  satisfaction  of  prior  debts. 
3.  By  the  neces^ty  of  the  case  ;  the  leaving  the  goods  in  Stod- 
dard's possession,  and  the  debts  to  be  collected  by  him,  for  a  time^ 
being  apparently  essential  to  the  realizing  of  any  considerable 
amount  from  them.  An  agent  at  Lowrille  was  necessary,  and  he 
was  probably  the  best. 

From  all  these  considerations,  I  think  the  appellants  have 
given  the  external  proof  required  by  law  to  repel  the  presump- 
tion of  fraud,  and  have  made  it  appear  ''  that  the  transaction  was 
in  good  faith,  and  without  any  intent  to  defraud  creditors  or  pur- 
chasers." I  am  therefore  of  opinion  that  the  vice  chancellor  was 
correct  in  dismissing  the  complainants'  bill,  and  that  the  decree 
of  the  chancellor  should  be  reversed. 

Senatof  Toukg  expressed  his  full  concurrence  in  the  fiews 
taken  by  the  judges  of  the  supreme  court,  who  had  just  delivftr- 
ed  opinions.  He  coAsidered  the  question  presented  in  this  case 
as  highly  interesting,  bringing  under  consideration  what  transfers 
shall  be  deemed  fraudulent  and  what  fair«  not  only  in  respect  to 
creditors,  but  to  the  community  at  large,  who  may  by  false  appear- 
ances be  induced  to  part  with  their  property,  and  then  defrauded 
of  their  dues.  He  deemed  the.  question  important,  also,  in  the 
view  of  public  morals.  He  said,  sympathy  for  the  poor  and  un* 
fortunate  had  been  invoked,  and  the  feelings  of  humanity  appeal- 
ed to,  but  he  said  it  would  be  false  sympathy  and  squeamish  hu- 
manity to  support,  as  legal,  transactions  like  this,  so  well  calcu- 
lated for  the  perpetration  of  frauds.  The  case  under  considera- 
tion, he  said,  would  not  have  stood  the  test  of  judicial  enquiry 
as  long  since  as  260  years  ago,  when  Tuoynf?s  case  was  decided. 
Then  the  proportion  of  personal  in  comparison  with  real  pro- 
perty was  small,  commerce  was  limited,  and  imprisonment  for 
debt  allowed  ;  and  yet  in  that  case,  in  many  respects,  not  more 
strongly  marked  with  fraud  than  the  present,  the  sale  was  ad- 
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judged  void.  If  such  was  the  law  then,  surely  it  should  not  now 
be  relaxed,  when  so  great  a  proportion  of  the  prop  erty  of  the 
country  consists  in  personalty,  and  commercial  transactions  per- 
rade  the  whole  community,  when  imprisonment  for  debt  is  abo- 
lished, and  even  a  certain  portion  of  the  debtor's  property  is 
exempted  from  execution..  The  extent  of  traffic  in  the  country, 
and  the  state  of  the  laws  as  between  debtor  and  creditor,  give 
fadlittes  to  the  perpetration  of  frauds  ;  and  as  those  increase, 
the  laws  intended  for  the  protection  of  the  honest  portion  of  ^he 
commuinty  should  be  more  rigorously  enforced.  For  these  rea- 
sons, he  was  for  an  affirmance  of  the  decree  of  the  chancellor. 

On  the  quettion  being  put,  Shall  this  decree  he  reversed  ?  the 
members  of  the  court  divided  as  follows  :  •   • 

in  the  affirmative  :  Senators  Dickinson,  Fubmaf,  Hawkins, 
Hui.L,  Hunt,  Huntington,  N.  Johnson,  Jones,  Lee,  H.  A. 
Livingston,  Nicholas,  Yerplanck — 12. 

In  the  negative  :  The  President  of  the  Senate,  Mr.  Justice 
B&oNsoN,  Mr.  Justice  Cowen,  and  Senators  Edwards,  Hunter, 
E.  P.  Livingston,  Paige,  Speaker,  Sterling,  Tallmadge^ 
Wager,  Young — 12. 

Whereupon  the  decree  of  the  chancellor  was  AFnnHsn. 
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Wallee,  appellant^  and  Haiuus,  respondent. 

To  entiQe  ««r«dltor  to  ndum  Umdi  told  imder  flxeeutiQiif  ftie  requireiiieiiti  of  Om 
■tatnte,  ulo  the  evidence  to  be  produced  hy  him  ihowiiic  hii  rigU  to  redeem^ 
mnit  be  itrictlj  complied  with;  end  aecordinf^lj,  where  a  creditor  omitted  to 
produce,  within  the  time  preecribed  by  the  Hatato,  a  Mpy  if  the  doeka  qfthejudg- 
mmt  mder  which  he  claimed  to  redeem,  it  was  beu»,  that  though  a  deed 
wai  ezecated  to  him  by  the  therif^  that  hie  title  wai  dalMstive,  and  that  a  biU  in 
equity  filed  by  him  to  nietn  the  premises  sold  n^der  aybradoturs  <2f  a  mafigage 
by  edPsrHtsmsia  conld  not  be  sustained. 

B  «Mt  fwrther  hOd^  that  though  the  money  paid  by  the  creditor  in  his  attempt  to 
redeem,  was  aetnally  paid  over  and  received  by  the  original  porehaser  at  the 
sheriff's  sale,  that  sneb  ftcts  were  ooavailing  where  it  appMred  that  th%  money 
wes  reeeired  l>y  the  purchasflr  mider  a  mifrsprsffeiil^ldii  that  the  reqolrements  of 
the  stalnte  bad  been  complied  with,  and  that  the  original  pnrcliaser  had  offefied  to 
refond  soch  money. 

B  §eem$y  that  the  defence  set  up  in-this  ease  would  not  have  been  allowed  had  it 
been  objected  to  in  due  time ;  that  the  purchaser  at  the  sale  ought  to  have  applied 
to  the  court  from  whence  the  process  issued,  or  filed  a  cross-bill  in  chancery,  to 
avoid  the  sheriff's  deed— but  having  litigated  the  question  of  the  validity  of  the 
deed  in  the  courts  below,  it  was  held  that  the  grantee  was'  not  at  liber^  in  the 
court  of  ditiUsr  ruorif  for  the  first  time,  to  raise  the  question. 

% 

t 

Appeal  from  chancery.  The  appellant  filed  a  bill  against  the 
respondent  before  the  yice  chancellor  of  the  fourth  circuit,  to 
redeem  a  lot  of  land  sold  under  a  foreclosure  of  a  mortgage^ 
executed  by  one  Daniel  Mason  to  William  Stevenson  in  the 
year  1824,  of  which  the  respondent  had  become  the  assignee, 
and  which  was  foreclosed  by  her.  The  title  set  up  by  the  ap- 
pellant as  the  foundation  of  his  right  to  redeem  was  a  sheriff  ^s 
deed  of  the  premises,  executed  to  him  on  the  6th  November, 
1833,  under  this  state  of  facts  :  On  the  12th  July,  1826,  one 
Calvin  Barker  obtained  a  judgment  against  Daniel  Mason,  the 
above  mortgagor,  and  another  person,  on  which  an  execution 
was  issued,  and  the  premises  in  question  sold  at  public  vendue 
on  the  25th  day  of  July,  1832,  and  struck  off  to  the  respondent 
for  the  sum  of  $801,  the  amount  due  on  the  judgment  on  the 
day  of  sale.  On  the  25th  day  of  October,  1833,  {fifteen  months 
after  the  day  of  sale,)  the  appellant  called  on  the  sheriff  and 
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claimed  the  right  to  redeem  the  property.  He  delivered  to  the 
sheriff  an  affidavit^  setting  forth  that  he  held  a  judgment  in  his 
own  name  against  Daniel  Mason  and  another  person,  docketed 
10th  February,  1832,  on  which  he  claimed  the  sum  of  $681.85 
lo  be  due  ;  and  also  delivered  to  the  sheriff  an  execution  which 
had  been  isjued  upon  8«dt  judgment,  and  paid  to  Um  for  th€ 
benefit  of  the  respondent  the  sum  of  $871.09,  the  amount  of  her 
Hd  al  the  sale  of' the  property,  by  yirtue  4>f  the  ezeciition  in 
firror  of  Barker,  and  the  iniere§i  thereof.  On  the  next  day,  i.  e.^ 
on  the  twmfy-sixth  day  qf  October j  the  appellant  delivered  to 
the  sheriff  a  copy  of  the  docket  of  the  juigfnemi  under  which  he 
had  on  the  preceding  day  claimed  to  redeem.  On  the  30th  Oc- 
tober, the  mooey  paid  by  the  appellant  to  the  sheriff  was  receiv- 
ed from'  him  by  an  agent  of  the  respondent,  who  on  the  1st  No- 
vember paid  over  tiie  same  to  the  respondent.  Previous  to  re- 
ceiving the  money  frc^  the  sheriff,  the  agest  of  the  respoiuleDi 
enquired  of  him  whether  a  ctrtyicate  of  the  docket  of  the  judg- 
ment  of  the  complainant  had  been  delivered  to  him,  asd  was 
informed  that  it  had  bees  delivered ;  but  the  time  of  the  deliyery 
was  not  stated  by  the  sheriff.  Subsequently,  however,  it  was 
discovered  that  though  a  copy  of  the  docket  of  the  judgment  had 
been  delivered,  it  was  not  delivered  until  the  twenty-sixth  day 
of  October,  and  the  respondent  thereupon  offered  to  refund  the 
money  received  by  her  from  the  sheriff,  which  the  appellant  re- 
fused to  accept. 

The  premises  were  sold  under  the  mortgage  on  31st  Jas^uary^ 
1833,  and  bought  in  by  an  agent  of  the  respondent,  and  on  th® 
same  day  the  title,  by  virtue  of  such  sale,  was  vested  in  the  re~ 
spondent.  On  the  eighth  day  of  JWvem&er,  1833,  the  appellan 
tendered  the  amount  due  upon  the  mortgage  on  the  day  of  sale, 
together  with  the  interest  thereof,  and  the  costs  of  foreclosing^ 
in  fiill  payment  and  satisfaction;  which  money  thus  tendered 
the  respondent  refused  to  accept.  Twelve  days  thereafter,  the 
appellant  filed  his  bill  to  redeem.  The  vice  chancellor  decreed 
a  redemption  of  the  mortgaged  premises ;  which  decree  on  appeal 
was  reversed  hj  the  chancellor,  and  the  bill  dismissed  with  costs. 
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Whereupon  Waller,  the  complainant  below,  appealed  from  the 
decree  of  the  chancellor  to  this  court,  where  the  cause  was 
argued  By 

A.  rafter,  for  the  aipp«llait. 

J.  Holmes  ^  S*  Stevens^  for  the  respondent. 

After  advisement,  the  following  opinions  were  delivered : 

By  Chief  Jostioc  Neloon.  Although  this  case  is  quite  volur 
minous,  and  the  points  presented  somewhat  Affiise,  it  iuTolres 
Irat  a  single  question  :  and  that  is^  whether  Waller,  the  appel- 
lant, entitled  himself  to  the  benefit  of  the  purchase  of  the  pM* 
mises  under  the  judgment  in  fayor  of  Barker^  and  consequeatlj 
to  the  shtriflPa  deed,  by  virtue  of  his  attempt  to  fedee»  on  ^ 
a5th  October,  I83a  1  If  he  did,  he  acquired  the  isileresl  of 
J/oMfi,  the  mortgagor,  in  the  premises,  and  of  course  the  etpiity 
of  redenqition,  and  is  entitled  to  pay  off  the  mortgage,  for  the 
purpose  of  so  fax  disencumbering  his  estate.  If  he  did  not  effec- 
tually redeem,  and  failed  to  acquire  the  wUrett  of  Mason,  then 
the  respondeat  having  by  virtue  of  her  purchase  become  entitled 
to  all  the  estate  that  Mason  had  in  the  premises,  she  of  course 
had  possessed  herself  of  the  equity  of  redemption,  and  the  appel- 
htnt  had  no  right  to  redeem  the  premises  from  the  effect  of  the 
sale  under  the  mortage. 

The  idea  that  Waller  may  still  redeem  the  mortgage  notwith- 
standing Mrs.  Harris  took  the  interest  of  Mason  under  the  Bar- 
ker judgment,  is  altogether  fallacious.  After  that,  he  ia  a 
stranger,  for  his  judgment  being  younger,  ia  no  longer  a  lien 
en  the  premises  y  all  the  estate  of  Mason,  (the  defendant  in  the 
judgment,)  on  which  it  could  attack^  having  passed  out  of  him 
to  Mrs.  Harris,  by  title  paramount.  I  am  aware  it  was  said  that 
Mrs.  Harris  lost  the  benefit  of  her  purchase  by  subsequently 
foreclosing  the  mortgage,  and  that  for  that  reason  Waller^s  judg- 
ment comes  in  next  to  it  f  and  as  the  foreclosure  is  not  concluidve 
upon  judgment  creditors,  he  thus  makes  out  his  right.  This 
view  is  certainly  ingenious,  and  if  we  are  .bound  to  yield  to  it^ 
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will  operate  successfully,  through  the  forms  of  law,  to  cheat  (if 
I  may  be  allowed  the  term)  Mrs.  Harris  out  of  the  purchase 
money  paid  on  the  sale  under  the  execution,  for  the  benefit  of  a 
junior  judgment  creditor.  But  the  law  is  subject  to  no  such  re- 
proach. After  the  sale  under  the  execution,  Mrs.  Harris  bought 
in  the  mortgage,  and  took  an  assignment ;  thereby  possessing 
herself  of  both  the  interest  of  the  mortgagor  and  mortgagee  ;  the 
foreclosure,  therefore,  was  a. work  of  supererogation  as  regard- 
ed junior  liens  on  the  equity  of  redemption.  The  whole  estate 
]iad  been  ^wept  from  under  them,  and  vested  in  her  by  title  para- 
mount. It  is  true  that  her  title  to  the  equity  of  redemption 
under  the  >sale  upon  the  judgment  was  inchoate,  and  has  been 
intercepted,  if  the  appellant  can  maintain  his  deed  from  the 
^eriff,  but  if  not,  as  she  was  entitled  to  it,  on  the  25th  October 
her  right  became  perfect,  and  related  back  to  the  day  of  the 
sale ;  and  on  that  day,  in  judgment  of  law,  she  was  the  owner 
of  this  equity.  The  question,  therefore,  in  any  legal  view  of 
the  case,  is  narrowed  down  to  the  redemption  of  the  sale  under 
the  Barker  judgment. 

Now  it  must  be  borne  in  mind,  that  redempHen  of  lands  under 
execution,  is  a  creature  of  the  statute,  2  R.  S.  370  to  374,  un- 
known to  the  common  law,  and  hence  it  is  obvious  we  must 
look  to  its  provisions  alone  for  the  steps  necessary  to  acquire  a 
right  under  it.  Before  the  act  of  1820,  Sess.  Lawsy  167,  the 
purchaser  was  entitled  to  his  deed  on  payment  of  the  purchase 
money,  by  which  the  title  passed  absolutely.  By  that  act,  a 
system  was  devised  which  in  effect  extended  a  credit  of  fifteen 
months  to  the  judgment  debtor  fron^  the  sale ;  and  within  which 
time  he,  or  any  assignee  of  hts  interest,  or  any  junior  judgment 
creditor,  at  the  respective  periods  designated  in  the  statute,  upon 
complying  with  certain  conditions  therein  prescribed,  might  re- 
deiem  the  purchase  and  take  the  deed.  The  zct  did  not  prescribe 
the  evidence  of  the  existence,  amount,  or  ownership  of  the 
judgment  under  which  the  redemption  was  sought. '  The  right 
was  put  upon  the  facts,  i.  e.  1st.  The  ownership  of  a  junior 
judgment^,  which  was  a  lien ;  and  2d.   The  payment  of  the 
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money  within  fifteen  months.    Upon  this  being  shewn,  the  right 
followed.    In  1  Coiren,  443,  the  court  suggest  that  an  exempli- 
fication of  the  judgment  would  be  proper  evidence ;  but  in  4  id. 
420,  whether  such  evidence  need  be  produced  or  not,  is  made  to 
rest  in  the  discretion  of  the  sheriff.    To  guard  against  the  abuse 
that  might  grow  out  of  the  arbitrary  exercise  of  this  discretion, 
and  establish  a  fixed  rule  by  which  parties  could  act  understand* 
ingly  in  the  steps  to  be  taken,  the  statute,  2  B,  S.  373,  §  60, 
provides,  that,  ^'  To  entitle  any  creditor  to  acquire  the  title  of  the 
original  purchaser^  or  to  become  a  purchaser  from  any  other 
creditor  J  pursuant  to  the  foregoing  provisions^  he  shall  present^^ 
1.  A  copy  of  the  docket  of  the  judgment  under  which  he  claims, 
&c.;  2.  A  true  copy  of  all  assignments,  verified  by  afiSdavit ; 
and  3.  An  affidavit  of  the  true  sum  due  on  flie  judgment,  &c. 
If  any  meaning  or  effect  is  to  be  given  to  this  section,  proof  of 
the  ownership  of  the  judgment  and  payment  of  the  money  is  not 
enough ;  because  it  declares  that  to  entitle  the  creditor  to  acquire 
the  title  of  the  purchaser^  pursuant  to  them,  he  must,  in  addition, 
furnish  the  aforesaid  evidence  \  this  seems  to  be  made  in  terms 
as  imperative  as  the  existence  of  the  judgment,  or  payment  of 
the  money.    This  conclusion  is  also  greatly  confirmed  by  recurr- 
ing to  the  consideration  before  stated,  i.  e.  that  this  proceeding 
is  a  creature  of  the  statute ;  a  complete  system  of  itself,  and  a . 
strict  compliance  with  all  the  requirements  is  essential,  upon  well 
settled  principles,  in  order  to  claim  a  benefit  under  it.     I  know 
that  statutes  are  sometimes  construed  to  be  only  directory y  and 
then  latitude  is  allowed ;  but  it  is  otherwise  where  the  provi* 
sions  are  peremptory.    If  we  also  recur  to  the  defect  of  the  law 
of  1820,  and  the  danger  of  abuses  under  it,  through  the  par- 
tiality and  favoritism  of  the  numerous  officers  charged  with  its 
execution,  we  are  strikingly  admonished  against  frittering  away, 
by  doubtful  construction,  this  salutary  check.     Our  bias  should 
incline  in  favor  of  regulating  discretion,  and  of  adhering  strictly 
to  a  provision  which  will  enable  all  parties  in  interest,  and  offi- 
cers to  act  understandingly  in  either  claiming  or  dispensing  its 
benefits. 


/ 
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The  reception  of  the  money*  cannot,  I  think,  under  the  cir- 
cnmstancesi  prejudice  the  rights  of  the  respondent  I  am,  there- 
fore, in  favor  of  affirming  the  decree. 

By  Mr»  Justice  Bbonsoii.  If  the  appeDant  failed  to  effect  a 
yalid  redemption  from  the  sale  under  the  Barker  judgment,  there 
is  no  ground  on  which  he  can  maintain  a  claim  to  redeem  from 
the  mortgage.  The  sale  on  execution  transferred  all  such  inte- 
rest as  Mason,  the  debtor,  hadia  the  land  at  the  time  the  judgment 
was  docketed ;  and  when  at  the  end  of  fifteen  months  the  sale 
ripened  into  a  title,  it  necessarily  destroyed  the  lien  of  all  junior 
iaconbrances.  The  lien  of  the  appellant's  judgment  was  at  an 
end,  and  from  that  time  he  was  a  mere  stranger,  haying  ndther 
right  nor  interest  to  redeem  from  the  mortgage. 

The  &ct  that  there  had  been  a  statute  foreclosure  of  the  mort- 
gageand  a  purchase  under  it  by  the  respondent  mthin  the  fifteen 
months,  cannot  alter  the  case.  That  proceeding  barred  the  equity 
of  redemption  of  the  mortgagor,  and  all  persons  claiming  title 
under  him  ^  but  those  who  had  obtained  judgment  liens  on  the 
mortgaged  premises  were  not  affected,  2  jR.  S.  646,  \  8.  The 
Barker  judgment  and  the  sale  under  it  were  as  little  prejudiced 
by  the  foreclosure  of  the  mortgage  as  was  the  judgment  of  the 
appellant.  Notwithstanding  the  foreclosure,  both  judgments 
continued  to  be  liens  on  the  property  until  a  title  was  perfected 
<mder  the  first,  and  then  the  lien  of  the  junior  judgment  was 
extinguished.  The  appellant  must  therefore  rest  his  case,  as  he 
does  in  the  bill,  on  the  ground — not  that  he  is  a  judgment  credi- 
tor merely — ^but  that,  being  a  judgment  creditor,  he  redeemed 
from  the  sale  nnder  the  Barker  judgment,  and  thus  acquired  the 
title  or  equity  of  redemption  of  Mason,  the  mortgagor  and  judg- 
ment debtor.. 

This  brings  us  to  the  real  question  in  the  cause.  Was  there 
a  yafid  redemption  from  the  sale  under  the  Barker  judgment  1 
The  appellant  delirered  to  the  sheriff  an  execution  which  had 
been  issued  on  his  judgment,  but  did  not  present  a  copy  of  the 
docket.  The  statute  declares,  that  to  entitle  a  creditor  to  redeem 
he  shall  present  to  and  leave  with  the  officer  who  made  the  sale. 
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a  copy  of  the  docket  of  the  judgment  under  which  he  claims^ 
duly  certified,  &c.  2  A.  S^.  373,  §  60.  The  language  is  too  plain 
and  explicit  to  admit  of  two  hiterpretations.  The  provision  is, 
not  that  the  creditor  may,  but  that  he  shall  present  a  copy  of  the 
docket.  It  18  not  in  the  altematiye,  allowieg  a  copy  of  the 
docket,  or  some  other  saiisfactory  evidence.  It  is  not  a  mere 
dJredtofi  to  the  officer,  but  a  qualification  of  the  right  of  the 
ereHtor.  He  must  not  only  have  a  judgment,  but  to  entitle  him 
to  redeem  he  must  present  the  specified  eyidence.  There  is  no . 
room  for  construcdon  \  and  I  do  not  see  how  we  can  hold  this 
a  valid  redemption  without  repealing  the  statute. 

The  act  of  1820  did  not  prescribe  the  evidence  to  be  produced 
by  a  creditor  claiming  the  right  to  redeem.    The  consequence 
was  Aat  this  matter  was  left,  in  a  great  degree,  to  the  discretion 
of  the  riieriff  and  his  deputies.     Different  officers  were  at  liberty 
to  adopt  different  rules  of  proceeding ;  and  the  sam^  officer  might 
sometimes  receive,  and  at  other  times  reject  the  same  kind  of 
evidence.    Besides  leavmg  the  parties  io  doubt  and  uncertainity 
about  their  legal  rights,  a  wide  door  was  left  open- for  favoritism 
and  injustice.    To  remedy  these  eidls,  the  legislature,  in  1830, 
specially  prescribed  the  evidence  which  should  be  presented  by 
the  creditor  $  and  thus  made  the  rights  of  the  parties  depend,  not 
on  the  discretion  of  the  officer,  but  on  the  law  of  the  land.     That 
tUa  was  a  salutary  provision  can  hardly  be  doubted  ;  but  if  it 
were  otherwise,  the  remedy  belongs  to  another  branch  of  the 
government. 

In  refierring  to  precedents  to  show  how  large  a  license  had 
sometimes  been  taken  in  the  construction  of  statutes,  the  appel- 
httt's  counsel  remariied,  that  there  were  subjects  of  legislative 
reffulatioD  ^^re  no  one,  from  reading  the  statutes,  could  even 
guess  what  was  the  actual  state  of  the  law  on  those  subjects. 
There  is  too  much  truth  in  this  remark.  But  if  the  courts  have 
sometimes  gone  very  far  towards  taking  the  place  of  law-makers, 
it  is  but  justice  to  say,  that  of  kite  yeart  they  have  been  striving, 
b<^  here  aikd  in  England,  to  get  back  again  into  their  appropri- 
ate sphere  of  action.    Except  in  relation  to  a  few  old  statutes 
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which  were  long  since  overwhelmed  by  commentaries  and  deci- 
sions, the  current  of  authority  at  the  present  day  is  in  fayor  of 
reading  statutes  according  to  the  natural  and  most  obyious  import 
of  the  language  without  resorting  to  subtle  and  forced  construc- 
tions for  the  purpose  of  either  limiting  or  extending  their  opera- 
tion. Courts  cannot  correct  what  they  may  deem  either  excesses 
or  omissions  in  legislation,  nor  relieve  against  the  occasionally 
harsh  operation  of  statutory  provisions,  without  the  danger  of 
doing  vastly  more  mischief  than  good.  Let  us  take,  for  example, 
the  statutes  of  frauds  and  of  limitations,  which  have  filled  our 
books  with  legal  adjudication.  Had  the  plain  and  unequivocal 
language  of  those  laws  been  rigidly  followed,  there  would 
undoubtedly  have  been  a  few  cases  of  great  hardship  ;  but  when 
it  had  once  been  settled  that  the  statutes  were  not  to  be  limited 
in  their  operation  by  over  refined  and  artificial  interpretations, 
men  would  have  been  able  to  understand  and  govern  themselves 
by  the  law  of  the  land,  and  an  incalculable  amount  of  legal  con- 
troversy would  have  been  avoided. 

In  the  case  at  bar  we  are  asked  to  go  much  further  than  the 
current  of  authority,  either  ancient  or  modern,  will  warrant. 
We  are  asked  to  overlook  and  disregard  a  new  provision  intro- 
duced into  the  law  of  redemptions  in  1830,  and  to  construe  the 
the  statute  just  as  though  the  amendment  had  never  been  made. 
There  is,  I  think,  no  principle  upon  which  we  can  hold  this  a 
valid  redemption. 

The  respondent,  by  receiving  the  money  which  had  been  paid 
to  the  sheriff,  did  not  waive  the  objection  to  the  sufficiency  of  the 
redemption.  Her  agent  acted  under  the  false  representation  that 
a  copy  of  the  docket  had  been  presented  to  the  sheriff ;  and  when 
the^truth  was  discovered  she  offered  to  refund  the  money.  It  is 
not  material  that  it  was  the  sheriff,  and  not  the  appellant,  who 
misled  the  respondent ;  nor  is  it  important  to  enquire  whether 
the  sheriff  was  governed  by  a  bad  motive.  It  is  enough  that  the 
respondent  acted  upon  information  on  which  she  had  a  right  to 
rely,  and  which  proved  to  be  iiailse.  Indeed,  if  nothing  whatever 
had  been  said,  it  is  difficult  to  perceive  how  she  could  waive  or 
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consent  to  forego  an  objection  without  knowing  that  any  ground 
for  making  it  existed. 

The  regular  mode  of  testing  the  validity  of  the  redemption 
was  a  direct  proceeding  to  set  aside  the  sheriff's  deed ;  and  in 
this  section,  where  the  question  arises  collaterally,  I  should  hare 
held  the  deed  conclusive  of  the  rights  of  the  parties,  if  that 
ground  had  been  taken  at  the  proper  time.  But  the  parties  have, 
I  think,  consented  to  litigate  that  question  in  this  section.  The 
invalidity  of  the  redemption  was  set  up  in  the  answer ;  both  par- 
ties have  taken  proo6  on  the  question,  and  it  has  been  the  prin- 
cipal point  of  controversy  in  the  cause.  Had  the  appellant  ex- 
cepted to  the  answer  for  impertinence  on  the  ground  that  the 
validity  of  the  deed  could  not  be  questioned  in  this  proceeding, 
the  respondent  would  then  have  moved  the  supreme  court,  or 
filed  her  cross  bill  in  the  court  of  chancery,  for  the  purpose  of 
avoiding  the  deed.  But  no  exception  to  the  answer  was  taken. 
So  far  as  appears,  the  appellant  suffered  the  cause  to  proceed  to 
a  hearing  and  a  decree  in  the  court  below,  without  any  question 
as  to  this  mode  of  trying  the  right  ;  and  now,  after  a  decision 
against  him  on  the  merits,  he  objects  for  the  first  time,  and  in  a 
court  of  review,  to  the  form  of  the  remedy.  The  objection 
comes  too  late.  We  cannot  yield  to  it  without  working  great 
injustice. 

It  was  said  by  the  appellant^s  counsel  that  the  sheriff,  under 
the  Barker  judgment,  sold  in  one  lot  several  parcels  of  land 
which  should  have  been  put  up  separately,  and  that  the  sale  was 
consequently  void.  If  the  objection  were  well  founded  in  point 
of  fact,  and  if  it  could  be  raised  in  this  collateral  proceeding,  it 
is  a  sufficient  answer  to  it  that  the  question  is  not  made  by  the 
pleadings.  The  appelant  in  his  bill  does  not  attempt  any  im- 
peachment of  the  sheriff's  sale.  On  the  contrary,  he  expressly 
ai&rms  the  sale,  and  claims  a  title  under  it. 

There  is  another  ground  on  which  the  cause  might,  perhaps, 
be  safely  placed.  If  the  sheriff  in  his  discretion  might  dispense 
with  the  proof  required  by  the  statute  when  the  appellant  came 
to  redeem,  equity  requires  that  he  should  have  been  equally  in- 


564  €AS£8  IK  TH£  COJPM  OF  ERE0E8. 


HMe's  Ex«iBton  •«  Van  SduMk. 


dulgent  to  the  respondent.  But  I  forbear  to  examine  that  quear 
tioDy  preferring  to  rest  mj  opinion  on  the  broad  ground  that 
there  was  no  redemption)  and  that  the  respondent  has  done  noth- 
ing to  preclude  herself  from  making  the  objection. 

I  think  the  decree  of  the  chancelbr  is  right|  and  that  it  should 
be  affirmed. 

On  the  question  being  put,  Shall  this  decree  be  rwersed  ?  all 
the  members  of  the  couf t,  S3  being  present,  Toted  in  the  ne- 
gative. 

Whereupon  the  decree  of  the  chancellor  was  unanimoualy 


Bone's  Eisecutobs  vs.  Tan  Schaick  and  others. 

A.  deyif0  of  real  attate  to  eXeeaton  la  trm^  to  receive  (be  reals  and  proflti,  and  pay 
orer  the  nme  to  the  ehtldran  of  the  teitator  te  file  term  of  twrnUy-CMfBOttf  if 
nM;  10,  altoj  a  power  i$^  trut  to  make  partltioa  at  tiw  end  of  meh  teem  u  eeltf. 

-Inhere,  by  the  mme  wUl>  the  teitator  gave  to  each  of  his  yraBdehildrea  who 
shoidd  be  liTlflff  at  the  time  of  his  death  the  som  of  f^^OOO,  to  be  paid  upon  their 
■Ifainiag  Ih^a^e  of  twmiQr-oiiey  or  ■laiijingv  each  ps^ment^  howeTer,  to  be  sob* 
Ject  to  the  approbation  of  the  parenti  of  the  grandehildreo,  and  (he  time  of  pay* 
meat  to  be  ,flxed  by  them  $  it  was  bkld,  that  the  legacies  were  Tested  and  not 
eontiageat^  and  that  the  power  giT<m  to  the  parents  did  not  prereat  the  vesting  of 
ttaslagacMS. 

The  beqaest  of  the  legacies  to  the  grandchUdien  being  in  itself  free  ftom  objae* 
tion,  and  liaving  no  necessary  connection  with  the  tnai  ac^adged  to  be  void,  il 
WM  kdd,  flkat  file- wiH  In  respeet  fb  smdi  l^;aeies  Aonld  be  carried  Into  elliBCl» 
BOlirttfastanding  that  file tmsls  created  by  file  wm  were  dedarod  void  :  fiiiade 
cisioa  if  in  aeeordanoe  with  Hawhy  v.  Jami9, 16  WmdeU,  61,  ttiooi^  not  wifli 
RoeiT*Stwy»Uimi,t^  Weind§a,K7.  , 

ArasAit  from  chancery.  The  exeeutors  of  the  last  will  and 
testament  of  John  Home  filed  a  bill  tn  ekancery,  brfore  the  Tiee 
dMOicelloi  of  the  ficat  circuit,  against  the  -widow,  heirs,  legatees 
lAd  distribiUees  of  the  deceased,  to  obtain  a  construction  of  the 
will  aa  to  the  wHdiiy  ef  the  ievise  to  the  executors  in  trust.  In 
July,  1831t  the  testator  niide  and  publiahed  his  will,  whereby, 
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after  a  specific  deviae  and  bequeit  to  his  wife,  he  deTised  and  be- 
<l»eatbed  the  r^eidue  of  all  his  utatCy  real  and  personaly  to  his 
executers  for  the  purposes  of  his  will*  He  <firecied  the  execu- 
tors to  coATert  aU  bis  personal  estate,  with  certain  exceptions, 
into  cash,  and  to  invest  the  same  in  bonds  and  mortgages  or  in 
stock  of  the  United  States,  to  lease  his  real  estate  in  the  city  of 
New- York,  and  to  sell  the  portion  thereof  lying  out  of  the  city 
and  invest  the  same  in  like  nuuuier  as  his  personal  estate  :  to  the 
end  that  the  rents  and  profits,  interest  and  dividends  thence  accme 
ing  mi^t  form  cne  gmeral  fund  for  the  purposes  of  his  will. 
He  then  directed  the  executors  to  pay  certain  anntiities  to  his 
widow  and  to  a  niece,  and  to  divide  the  residue  of  the  income  of 
the  fond,  from  time  to  time  as  the  same  should  accrue,  equally 
amoi^  his  seyen  children  and  the  descendants  of  two  deceased 
children*  At  the  exfiratum  of  homiy-one  years  from  the  date 
of  the  will,  or  as  soon,  thereafter  as  the  executors  should  deem 
it  discreet,  they  were  directed  to  divide  the  real  and  personal 
estate  among  the  heirs  of  the  testator  or  their  legal  representa- 
tives. Special  directions  were  also  given  as  to  the  manner  of 
making  partition  and  limiting  the  extent  of  interest  of  the  par- 
ties taking  the  same,  so  that  the  children  of  the  testator  should 
in  no  case  take  more  than  a  life-estate  in  the  premises^  the  ulti* 
mate  remainder  being  limited  over  to  their  descendants  or  the  then 
heirs  of  the  testator.  By  a  codicil  made  in  August,  1831,  the 
testator  made  a  further  bequest  to  his  wife,  and  increased  the  an- 
nuities to  be  paid  to  her,  and  to  his  niece ;  and  he  gave  to  each 
of  his  grandchildren  who  should  be  living  at  the  time  eft  his 
death  the  sum  of  $6,000,  to  be  paid  to  them  respectively  upon 
their  attaining  the  age  of  twenty-one,  or  marrying :  such  pay* 
ments,  however,  not  to  be  made  loithout  the  approbation  of  the 
parents  of  such  grandchildren  to  be  e^ressed  in  writing ;  the 
testator  desiring,  that,  after  the  child  was  of  age,  or  married,  the 
parents  would  fix  a  discreet  and  proper  time  for  the  payment  of 
the  legacies.  These  legacies  were  directed  to  be  paid  out  of  the 
testator's  personal  estate,  and  all  the  residue  of  the  estate,  real 
and  personal,  was  to  remain  subject  to  the  provisions  of  the  ori- 
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ginal  will  as  modified  by  the  codiciL  In  1832,  the  testator  died, 
leaving  his  widow,  seven  children  and  the  descendants  of  two 
deceased  children  him  surviving. 

Upon  the  hearing  of  the  cause  before  the  vice  chancellor,  he 
decreed  that  the  devise  of  the  real  estate  to  the  executors  and  all 
the  trusts  declared  upon  such  devise  were  vaidj  and  tbe  direction 
to  divide  or  partition  the  real  estate  after  the  ezpird^on  of  the 
trust  term  of  twenty-one  years  was  also  void;  but  held,  that  the 
bequest  of  $6,000  to  each  of  the  grandchildren  was  validy  and 
decreed  the  payment  of  the  $ame  in  the  manner  directed  by  the 
testator.  This  decree,  on  an  appeal  to  the  Chancellor,  was 
affirmed :  see  the  opinion  of  the  chancellor,  7  Paiges  Ch.  R. 
230,  et  seq.<f  where  also  may  be  «een  a  more  full  statement  of  the 
provisions  of  the  will  of  the  testator.  A  further  appeal  was 
taken,  removing  the  proceedings  into  'this  court,  where,  after 
argument  by  counsel,  and  advisement  by  the  court,  the  following 
opinion  was  delivered  : 

9 

By  Mr.  Justice  Bronson.  Every  estate  is  void  in  its  crea- 
tion, which  is  so  limited  that  the  absolute  power  of  alienation 
may  be  suspended  for  more  than  two  lives  in  being  at  the  crea- 
tion of  the  estate.  The  lives  must  be  designated,  and  life  must 
in  some  form  enter  into  the  limitation.  No  absolute  term,  how- 
ever short,  can  be  maintained.  Thetestator  attempted,  by  means 
of  a  trust  to  receive  rents  and  profits,  to  render  his  lands  inalien- 
able for  a  term,  of  which  more  than  nineteen  years  remained  un- 
expired at  the  time  of  his  death.  /This  he  could  not  do.  Tbe 
statute  had  forbidden  it.  The  whole  trust  estate,  and  the  remain- 
ders limited  upon  it,  are  consequently  void.  Coster  v.  Lorillardj 
14  Wendell y266.  Hawley  v.  James^  16  id.  61.  The  power  tii> 
trust  to  make  partition  at  the  end  of  the  term  is  subject  to  the 
same  objection  as  the  trust.  It  works  an  illegal  suspense  of  the 
power  of  alienation.  That  this  may  be  the  effect  of  a  power  m 
trust,  and  that  the  power  will  then  be  void,  has  been  adjudged 
by  this  court  in  the  cases  already  mentioned. 


I 

I 
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The  testator  left  iseven  ^^hildren,  and  grandchildren  represent- 
ing two  other  children,  his  heirs  at  law,  to  whom  the  estate 
descended,  subject  to  the  execution  of  the  power.  They  took 
by  descent,  not  by  devise ;  and  whether  they  will  ever  take  any 
thing  under  the  will,  depends  on  their  surviving  the  term.  The 
The  division  is  to  be  made  among  the  heirs  of  the  testator,  and 
such  persons  as  may  be  their  legal  representatives  at  the  end  of 
the  twenty-one  years.  Several  grandchildren  of  the  testator 
were  born  between  the  time  of  his  death  and  filing  of  the  bill. 
These  and  other  grandchildren  and  other  more  remote  descend- 
ants of  the  testator^  who  were  not  in  being  at  the  time  of  his 
death,  and  who  may  not  be  born  until  the  last  day  of  the  term, 
may  be  entitled  to  share  in  the  partition.  It  is  evident,  there- 
fore, that  at  no  time  during  the  term  can  such  an  absolute  fee  in 
the  land  be  conveyed  as  may  not  be  defeated,  either  in  whole  or 
in  part,  by  the  execution  of  the  power.  It  could  not  be  done  if 
all  mankind  were  to  join  in  the  conveyance. 

In  Root  V.  Stujfvesanty  18  Wendelly  267,  all  the  justices  of  the 
supreme  court  were  of  opinion  that  the  power  of  appointment 
was  valid,  although  there  was  a  possible  mode  of  execution  which 
the  law  would  not  permit.  That,  however,  was  a  power  which 
the  grantees  might  execute  or  not  at  their  pleasure.  It  imposed 
no  duty  on  the  tenants  fos*  life ;  it  did  not  require  them  to  do  an 
illegal  act.  But  this  is  a  special  power  in  trust,  and  is  impera- 
tive. It  imposes  a  duty  on  the  grantees,  the  performance  of 
which  may  be  compelled  in  equity  for  the  benefit  of  the  parties' 
interested.  1  R.  S.  734,  §  96.  The  testator  has  directed  tuoh 
a  division  and  conveyance  of  his  estate  at  the  end  of  the  term  as 
the  law  has  forbidden.  Such  a  power  cannot,  I  think,  be  upheld 
for  any  purpose. 

No  distinction  was  made  on  the  argument  between  the  real 
and  personal  property  included,  in  the  trust.  1  B.  8.  773, 
§  1,  2. 

The  only  remaining  question  relates  to  the  bequest  of  $6,000, 
to  each  of  the  grandchildren  of  the  testator  living  at  the  time 
of  his  death.    It  is  said  that  these  are  contingent  not  vested 
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legacies ;  and  that  the  contbgencj  is  of  such  a  nature  as  to  work 
an  illegal  suspense  of  the  absolute  ownership  of  the  property. 
1  Jt.  S.  773,  ^1,2.  If  this  were  in  truth  a  contingent  bequest ; 
if  the  legatees  were  only  to  take  on  condition  that  they  respec- 
tively attained  the  age  of  twenty-one  years  or  married,  and  on  the 
further  condition  that  their  parents  fixed  on  a  time  for  the  pay^ 
ment  of  the  legades,  there  would  be  no  illegal  suspense  of  the  ab- 
solute ownership  of  the  property.  Hie  gift  would  in  that  case 
either  Test  in  each  of  the  legatees  at  some  period  during  his  life, 
or  nerer  vest  at  all ;  and  the  power  of  disposing  of  the  property 
could,  at  the  most,  only  be  suspended  for  a  single  life. 

But  I  think  the  legatees  severally  took  a  vested  interest  imme- 
diately on  the  death  of  the  testator.  Where,  as  in  this  case, 
there  is  a  present  absolute  gift,  postponing  the  time  of  payment 
to  a  future  day  does  not  render  the  legacy  contingent.  Patter- 
son V.  Elliij  11  Wendell  J  269.  If  the  testator  had  stopped  after 
directing  the  legatees  to  be  piud  upon  their  attaining  respectively 
the  age  of  twenty-one  years  or  marrying,  the  legacies  would 
clearly  have  been  vested.  The  clause  which  follows  requiring 
the  approbation  of  the  parents  cannot  alter  the  case.  It  only 
provides  for  a  farther  postponement  of  the  time  of  payment. 
The  gift  is  still  absolute.  The  parents  of  any  legatee  have  no 
other  pdwer  over  his  legacy  than  that  of  fixing  a  discreet  and 
proper  time  for  the  payment.  A  discrtti^iary  power  of  this 
kind  will  not  prevent  the  vesting  of  a  legacy.  Churchill  v. 
Speakey  1  Vem.  251. 

If  the  l^tees  took  vested  interests  on  the  death  of  the  tes- 
tator, there  neither  is  nor  can  be  any  suspense  of  the  absolute 
ownership  of  the  property.  Although  the  time  of  payment  has 
not  arrived,  there  .are  persons  in  being  who  can  convey  a  perfect 
tWe  to  the  property,  including  the  right  of  present  enjoyment. 
If  this  cannof  b^  done  by  the  legatees  and  executons  together,  it 
certainly  may  be  accomplished  by  joining  with  the  next  of  kin 
to  the  testator. 

Althoagh  that  part  of  the  will  which  relates  to  the  trust  is 
illegal  and  void,  it  has  not  been  pretended  that  another  inde- 
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peDdent  provision,  which  is  in  itself  free  from  objection  must 
consequently  be  overthrown.  The  counsel  seem  to  have  been 
agreed  that  the  rule  of  the  common  law  and  of  our  statute  is  still 
in  force,  and  that  the  intention  of  the  testator,  so  far  as  it  is  con- 
sistent with  the  rules  of  law,  must  be  carried  into  effect,  notwith- 
standing the  decision  of  this  court  in  Root  v.  Stuyvesant^  18 
Wendelly  257.  That  case  is  in  direct  conflict,  on  this  point,  with 
the  decision  of  this  court  in  Hawley  v.  James j  and  seems  only 
to  be  regarded  as  an  adjudication  between  the  amicable  parties 
then  before  the  court,  and  not  as  a  precedent  which  can  affect 
the  rights  of  third  persons. 

I  have  arrived  at  the  following  conclusions  :  The  trust  to  re- 
ceive rents  and  profits,  and  the  power  in  trust  to  make  partition, 
are  illegal  and  void.  The  bequest  of  legacies  to  the  grandchil- 
dren, having  no  necessary  connection  with  the  illegal  trust,  and 
being  in  itself  free  from  objection,  is  valid.  These  are  the  only 
questions  which  were  discussed  on  the  argument,  ^nd  in  relation 
to  each  of  them  I  think  the  decree  of  the  court  of  chancery  was 
right,  and  that  it  should  be  affirmed. 

Whereupon  the  decree  of  the  chancellor  was  unanimously 
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Dtett  and  wife,  impleaded  with  others,  appeltants  and  Ths 
North  American  Coal  Company,  respw%denis. 

The  separate  estate  of  a  fune  covert  in  the  hands  of  tnuteis,  is  m  equity  charcreable 
with  debts  contracted  for  the  benefit  of  the  estate.  So  sach  estate  is  chargeable 
where  a  portion  of  it  haa  been  converted  into  othor  property  in  confonuity  to  the 
proTiaiona  of  the  troat  deed,  and  a  debt  is  contracted  for  the  benefit  of  such  sub- 
stituted property. 

Ordinarily^  in  a  soit  in  equity  against  husband  and  wife>  where  they  unite  in  the 
answer,  and  the  answer  is  woom  to  by  the  husband  alone,  such  anawer  is  deemed 
the  Answer  of  the  husband  only  ;  but  where  the  suit  against  them  is  in  respect 
to  the  soparatB  estate  of  the  wife,  and  she  unites  with  the  husband  in  signing  the 
the  answer  which  contains  admissions  of  the  cause  of  action  on  appeai  the  wife 
will  be  held  bound  by  such  admiasions,  although  the  husband  alone  swore  to  the 
answer  ;  it  is  then  too  late  to  object  that  she  did  not  swear  to  the  answer. 

B  seems,  that  where  ti  feme  covert  is  proceeded  against  in  respect  to  her  separate 
estate^  that  though  the  husband  must  be  made  a  psrty  defendant,  the  svtpCBna  to 
answer  m;q8t  be  personally  senred  on  her,  and  in  all  other  reqfkects  i2i  the  conduct 
of  the  suit  she  must  be  treated  as  a/sine  sols. 

Appeal  from  chancery.  The  respondents  filed  a  bill  in  chan- 
cery, before  the  vice  chancellor  of  the  first  circuit,  against  the 
appellants  and  others,  asking  for  a  decree  subjecting  the  incom  e 
of  certain  trust  property  to  the  payment  of  a  debt  due  to  them, 
for  a  quantity  of  coal  furnished  on  the  order  of  Joshua  Dyetty 
which  was  appropriated  in  the  carrying  on  of  a  cotton  factory ^ 
into  which  a  portion  of  the  trust  property  had  been  converted. 
The  trust  property  sought  to  be  charged  is  a  lot  in  the  city  of 
New-York,  on  which  there  is  a  dwelling  house  erected,  and  in 
respect  to  which  a  deed  in  trust  was  executed  by  Joshua  Dyett 
and  Jesse  Jinn  his  wife,  to  certain  trustees  in  September,  1821. 
The  house  and  lot  belonged  to  Mrs.  Dyett  previous  to  her  mar- 
riage, and  the  deed  in  trust  was  executed  in  pursuance  of  an 
ante-nuptial  contract.  The  trusts  were,-that  the  trustees  with  the 
consent  and  approbation  of  Dyett  and  his- wife,  should  sell  and 
convey  the  premises,  and  invest  the  proceeds  of  the  sale  either 
in  other  real  estate  or  in  public  stocks,  and  permit  Dyett  to 
receive  the  rents  and  profits,  or  income  of  the  trust  estate  during 
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coverturey  for  the  use  of  himself  and  wife.  In  May,  1823,  the 
trustees,  with  the  consent  and  approbation  of  Dyett  and  his  wife, 
executed  a  mortgage  upon  the  house  and  lot  to  the  amount  of 
#15,000,  in  part  payment  of  a  cotton  factory  purchased  by  them 
as  tntstees.  After  the  purchase,  Dyett  and  wife  went  to  reside 
in  the  vicinity  of  the  factory,  and  from  the  income  thereof 
derived  to  some  extent  at  least  their  support  and  maintenance. 
From  1826  to  1830,  one  C.  M.  Livingston  had  charge  of  the 
factory,  and  managed  its  concerns  as  agent,  with  the  approbation 
of  the  then  sole  acting  tiustee.  Dyett  residing  near  the  factory, 
was  permitted  by  the  agent  to  take  the  superintendence  of  the 
factory  and  its  concerns,  and  in  July,  1828,  he  purchased  of  the 
respondents  a  quantity  of  coal,  which  was  principally  consumed 
in  the  business  of  the  factory.  He  drew  on  the  agent  for  the 
price  of  the  coal  at  sixty  days,  which  draft  was  accepted  by  the 
agent,  but  not  paid  at  maturity.  The  factory  having  been  sold 
in  1830,  under  a  decree  of  the  court  of  chancery,  in  a  suit  pro- 
secuted by  one  Chapman  against  Dyett  and  his  wife,  the  respon- 
dents, in  1831,  filed  their  bill  i^ainst  Dyett  and  wife  and  the 
trustees,  praying  that  their  debt  might  be  directed  to  be  paid  out 
of  the  income  of  the  house  and  lot  in  New- York.  To  the  bill 
thus  filed,  an  answer  was  put  in  by  Dyett  and  his  wife,^gn€dby 
both,  but  sivom  to  only  by  the  husband.  The  wife  did  not 
appear  by  guardian,  but  by  attorney.  The  answer  substantially 
admitted  the  facts  as  above  stated. 

The  bill  was  dismissed  by  the  vice  chancellor,  with  costs. 
The  complainants  appealed  to  the  chancellor,  who  reversed  the 
decree  of  the  vice  chancellor  and  adjudged  the  debt  due  to  the 
complainants,  together  with  the  costs  in  the  original  suit  and 
upon  the  appeal,  to  be  paid  out  of  the  income  of  the  trust  estate. 
See  the  case  more  fully  sifted  and  the  opinion  of  the  chancellor, 
7  Paiges  Ch.  R.  9,  et  seq.  Dyett  and  wife  appealed  to  this 
court,  where  the  cause  was  argued  by 

M.  Hoffman  tf  B.  F.  Butler ^  for  the  appellants. 

J.  Blunt  4r  S.  Stevfns^  for  the  respondents. 
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After  advisement  the  following  opinion  was  delivered  : 

By  Mr.  Justice  Co  wen.  I  concur  with  the  chancellor.,  that 
the  debfin  question  was  chargeable  upon  the  wife'f  interest  in 
the  Broadway  house  and  lot.  It  is  plain  that  the  opinion  of  the 
vice  chancellor  would  have  been  the  same,  had  he  not  felt  a  diffi- 
culty in  seeing  that  the  Broadway  property  and  factory  made 
parts  of  one  and  the  same  trust  estate.  It  appears  to  me  that  it  is 
impossible  to  separate  them.  Originally,  to  be  sure,  the  marriage 
settlement  was  confined  to  the  Broadway  property ;  but  it  is  not 
denied  that  in  pursuance  of  the  very  deed  of  settlement,  that 
identical  property  was  made  instrumental  in  the  purchase  of  the 
factory.  A  part  was  taken  from  the  Broadway  property  and  in- 
vested in  the  factory,  by  the  trustees,  with  the  consent  of  Dyett 
and  his  wife,  the  cestuis  que  trvtst.  The  factory,  therefore,  in 
the  eye  both  of  law  and  equity,  became  substituted  for  that  por- 
tion of  the  Broadway  property  which  was  deducted  in  order  to 
the  purchase.  In  legal  effect,  it  became  a  part  of  the  Broadway 
property,  subject  to  the  same  trusts,  and  to  be  read  as  a  part  of 
the  original  deed.  Taylor  v.  Plumer^  3  Maule  §•  Selw,  562, 
575.  In  this  sense  the  coal,  being  purchased  by  Mrs.  Dyett  for 
the  benefit  of  the  factory,  is  but  another  mode  of  saying  that  it 
was  for  the  use  of  the  original  trust  property,  the  house  and  lot 
itself. 

I  have  supposed  that  Mrs.  Dyett  made  the  contract  for  the 
coal.  I  am  aware  that  this  is  denied,  and  correctly,  so  far  as  her 
personal  contract  is  in  question.  But  the  denial  is  carried  far- 
ther, by  saying  that  she  never  assented  to  the  appointment  of 
Livingston  as  agent  of  the  factory,  who  it  is  agreed  did  assume 
to  be  agent,  and  as  such  to  make  the  contract.  It  is  sufficient, 
however,  that  the  fact  of  her  assent  is  not  denied,  but  expressly 
admitted  by  the  joint  answer  of  Joshua  Dyett  and  herself.  It  is 
said  that  such  an  answer  is  not  to  affect  her  interests,  although 
she  joined  in  it ;  that  still  it  is  but  the  answer  of  the  husband  ; 
and  this  I  agree  is,  in  general,  so.  I  am  not  aware,  however, 
that  the  rule  has  ever  been  applied  to  a  wife  who  is  sued  in 
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respect  to  her  separate  estate.     The  bill  is  in  the  nature  of  an 
action  at  law  against  her  for  the  recovery  of  a  debt ;  and, 
although  her  person  is  not  liable,  she  is  proceeded  against,  in 
respect  to  her  estate,  as  ^feme  sole.     Having  an  estate,  which 
she  is  capable  of  charging  by  her  contract  in  the  first  instance  as 
a  feme  sole^  it  seems  to  follow  that  her  admissions,  by  way  of 
answer  or  otherwise,  are  to  be  received  in  evidence  against  her. 
"•^A  single  woman  sued  at  law  may  confess  the  action.    Being 
liable  as  such  in  chancery,  she  may  do  the  same  thing  as  to  the 
bill,  and  of  course  may  admit  any  single  fact  tending  to  that 
consequence.     Where  her  separate  estate  is  completely  distinct, 
and,  as  here,  independent  of  her  husband,  she   seems  to  be 
regarded  in  equity,  as  respects  her  power  to  dispose  of  or  charge 
it  with  debts,  to  all  intents  and  purposes  as  difeme  sole,  except 
in  so  far  as  she  may  be  expressly  limited  in  her  powers  by  the 
instrument  under  which  she  takes  her  interest.     Jaques  v.  The 
Methodist  Episcopal  Church,  17  Johns.  R.  648,  685,  and  the 
cases  there  cited  by  Mr.  Jjistice  Piatt.     It  follows,  according  to 
the  same  case,  that  she  may  deal  with  her  husband  by  granting 
the  estate  to  him,  or  appropriating  the  estate  or  its  income  to  his 
benefit.     She  may,  therefore,  sue  or  be  sued  by  her  husband,  or 
become  a  substantial  party  against  or  at  the  suit  of  others.     With 
regard  to  the  form  of  proceeding,  it  is  true  that  she  must  sue  by 
her  prochein  ami,  or  her  husband  may,  by  her  consent,  be  joined 
with  her  against  a  third  person.     So  he  must  be  made  a  party 
defendant  with  her  when  she  is  sued  ;  but  he  is  then  merelv  a 
formal  party ;  the  subpoena  must  be  served,  not  as  in  ordinary 
cases,  on  the  husband  alone,  but  on  the  wife,  and  if  he  be  absent 
beyond  the  jurisdiction  of  the  court,  the  formality  may  be  dis* 
pensed  with  and  the  wife  compelled  to  answer  alone.     Clancy^s 
Hush,  and  Wife,  ch.  11,  j?.  368^0  365,  of  .Am.  ed.  of  1828,  and 
the  cases  there  cited.    2  Johns.  Ch.  R,  139.    In  common  cases 
the  subpoena  is  served  on  the  husband  alone,  though  the  suit  be 
against  him  and  bis  wife  ;  and  he  then  answers  for  both,  FergU" 
son  V.  Smith,  2  Johns.  Ch.  R.  139  ;  and  according  to  the  late 
eases  of  Hodgson  v.  Merest,  9  Price,  556,  563,  and  ISston  v. 
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Wood,  Z-Mylne  fy  K^ene^  678,  the  answer  amounts  to  no  more^ 
although  the  wife  join  in  it.  In  that  case  an  ord«r  may  be  obr 
tained,  for  good  cause,  that  she  answer  s^arately,  and  she 
becomes  a  substantial*  partj  to  the  suit  ^^  only  from  the  tim^  of 
the  order.''  Jackson  y.  Hawarthy  1  Sim.  tt  Stu.  161,  169. 
Carleton  v  JiPEnziey  10*  Vts.  442-.  Then  and  then  only  can  the 
answer  be  read  against  her  as  evidence  ;  and  although  a  joint 
answer  put  in  by  the  husband-  admit  the  allegations  in  the  bili^^ 
they  must,  according  to  Hodgson  v.  Merest  and  Elston  v.  Woodj 
be  proved.  In  both  these  cases  the  admissions  in  the  joint 
answer  were  rejected  as  incompetent,  and  the  decree  against  the 
wife  proceeded  on  independent  proof.  For  all  this,  I  can  see  no 
reason  except  that  she  is  but  a  formal  party  ,  a  mere  cypher, 
neither  served  with  process,  nor  appearing,  having  no  copies, 
notice,  solicitor  or  counsel  independent  of  her.  husband  ;  every 
thing  passing  under  his  exclusive  control.  But  the  practice  in 
such  case,  says  Mr.  Hofifman,  is  ^^  inapplicable  where  thewife's 
separate  estate  is  proceeded  against  There  she  must  be  served 
with  a  subpcena  personally ;  and  if  absent,  an  advertisement 
under  the  statute  must  be  resorted  to."  1  Hoffm.  Ch.  Pr,  232. 
In  Jones  v.  Harris^  9  Ves»  486,  where  the  wife  had  not  been 
served.  Lord  Eldon  said  ^^  that  where  the  service  is  upon  the 
husband,  not  merely  seized  or  entitled  in  right  of  his  wife,  and 
the  plaintiff  seeks  satisfaction  out  of  the  separate  estate  of  the 
wife,  if  she  is  considered  a  feme  sole  for  other  purposes,  she 
must  be  so  for  that  purpose  also."  In  LUlia  v.  Avrey^  1  Ves. 
jun.  277,  Lord  Thurlow  said,  ^^  The  husband  is  more  a  formal 
party  than  any  thing  else  ;  for  the  plaintiff  really  goes  against 
the  wife  in  respect  to  her  separate  maintenance."  Thus  her 
case  is  entirely  reversed.  She  is  primarily,  if  not  solely  liable ; 
and  like  every  other  step  in  the  defence,  the  answer  is  her  inde- 
pendent act  as  ajfeme  sole.  It  would  not  be  denied  that  the 
joint  answer  of  a  partner  would  bind  him,  and  she  is  more  than 
a  partner.  We  are  to  intend  that  she  had  full  notice  from  the 
beginning,  and  that  her  solicitor  and  counsel  have  conducted  the 
suit  as  one  really  against  her.    The  answer  is  signed  by  Jesse 
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Ann  Dyett y  though  sworn  to  by  J.  Dyett,  her  husband  only.  It 
purports  throughout  to  be  their  joint  and  several  answer,  and 
fully  admits  the  agency  of  Livingston.  By  signing  the  answer 
Mrs.  Dyett  has  adopted  that  admission.  It  was  therefore  evi- 
dence against  her  in  the  particular  cause  as  it  would  be  in  any 
other,  and  that,  together  with  theother  proofed  clearly  fastens  the 
debt  upon  lier  separate  estate,  to  the  extent  decreed  by  the  chan- 
cellor. The  solicitor  for  the  complainants  had  a  right,  as  in 
t)ther  cases,  to  waire  her  oath  to  the  anispwer  ;  and  it  is  not  to  be 
tolerated  that  she  should,  after  having  led  the  complainants  to 
act  upon  her  answer  at  the  hearing,  without  objection,  for  the 
6rst  time  in  this  court,  as  far  as  we  can  see,  deny  its  legal  force 
upon  a  defect  of  form  which  it  vras  her  business  to  avoid.  Even 
if  the  objection  be  well  founded,  it  should  have  been  made 
below,  where  alone  it  could  have  been  properly  obviated.  In 
Hodgson  V.  Mertsty  the  answer  being  rejected,  the  cause  stood 
over  for  proof  upon  terms,  and  the  proof  was  finally  obtained. 

Livingston,  being  the  agent  of  Mrs.  Dyett  in  respect  to  the 
factory,  it  follows,  as  we  have  seen,  that  a  debt  contracted  by 
ber  is  chargeaUe  upon  the  whole  of  the  trust  estate,  in  which 
this  is  involved  as  a  part. 

It  is  obvious  that  the  credit  was  not  given  for  the  coal  to 
Joshua  Dyett  individually.  There  is  full  evidence  not  only  that 
it  was  in  fact  furnished  for  the  use  of  the  factory,  but  the  agent 
of  the  respondents  might  and  probably  did  collect,  from  the  face 
of  the  bill,  that  the  whole  was  a  factory  transaction.  I  am  not 
aware,  however,  that  such  knowledge  was  necessary.  I  take  it 
to  be  sufficient  that  the  debt  was,  in  truth,  contracted  for  the 
benefit  of  the  trust  estate.     Upton  v.  Gray^  2  Greenl.  373. 

The  deeree  of  the  court  of  chancery  should  therefore  be 
affirmed. 

All  the  members  of  the  court,  with  but  one  exception,  con- 
curring in  this  opinion,  the  deeree  of  the  chancellor  was  accord- 
ingly AFFIBMSD. 
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Baeheybt,  appellant^  and  Babhetdt  and  others,  respondents. 

A  deyite  of  the  wpptr  half  of  a  farm  to  a  ami  of  the  testator,  and  of  the  lower  part 
(tf  tofiM  farm  to  SLSon  qf  such  ton,  without  words  of  perpetuify  in  the  deyiie  to 
either,  bat  with  a  condition  annexed  that  the  son  shall  pay  certain  legacies  to  his 
brothers  and  sisters,  gives  a^  by  implication,  as  well  to  the  grandson  as  to 
the  8on»  "I 

The  inirodudory  clause  of  a  will  evincing  the  intent  of  the  testator  to  dispose  of  all 
his  worldly  estate,  has  not  the  effect  to  enlarge  the  estate  devised,  unless  the 
words  of  disposition  in  the  claiiue  qf  devise  are  connected  in  terms  or  sense  with 
the  introductory  dause,  and  import  more  than  a  mere  description  of  the 
property. 

Appeal  from  chancery.  Jacobus  Barheydt  and  others,  heirs 
at  law  of  John  J.  Barheydt^  filed  a  bill  in  chancery  for  the  par- 
tUion  of  certain  premises,  which  had  been  devised  by  the  ances- 
tor to  his  grandson  John^  the  son  of  his  son  John^  the  appellant 
in  this  cause ;  the  complainants  below  contending  that  the  devise 
to  the  grandson  gave  a  mere  life  estate^  and  that  the  devisee 
having  died,  the  property  had  descended  to  the  heirs  at  law  of 
the  testator.  The  ancestor,  on  the  29th  March,  1808,  made 
his  last  will  and  testament,  whereby,  after  declaring  his  intent 
to  dispose  of  such  worldly  estate  as  he  had  been  blessed  with, 
his  just  debli  being  first  thereout  paid  and  satisfiedj  proceeded  as 
follows  :  ^^  J  give,  demise  and  dispose  of  the  same  in  the  follow- 
ing manner  and  form.  First,  I  give  and  bequeath  to  my  oldest 
son  Jacohus  the  brick  house,  &c.  Item.  I  give  and  bequeath 
unto  my  son  Jerone  the  meadow,  &c. ;"  and  then  followed  the 
clause  upon  which  the  question  in  this  case  arose,  in  these  words: 
"  Aem.  I  give  and  bequeath  unto  my  son  John  the  upper  just 
*'  half  o(  .x^y  farm  lying  about  six  miles  west  of  the  city  of 
"  Schenectady,  where  my  said  John  now  lives.  Item.  I  give 
^^  and  bequeath  unto  John<^  son  of  my  son  John^  the  lofwer  part 
"  of  said  farm  where  my  son  John  now  lives ;  but  my  son  must 
"  give  out  of  said  estate  to  my  daughter  Mary  j£100 ;  also  my 
^^  daughter  Alida  JCIOO ;  also  to  Helena^  daughter  of  my  daugh- 
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"ter  Mary,  JBIOO ;  also  Je200  unto  my  "  smi  Henry J^  He  then 
proceeded  as  follows :  ^^  Mso^  I  give  and  bequeath  unto  my  son 
Henrj  my  pasture,  which  I  purchased  of,  &c. ;  also,  my  son 
Jacobus  must  pay  unto  my  son  Henry  out  of  my  estate  bequeathed 
to  him,  j£200.  The  whole  of  the  above  payments  to  be  made 
by  my  son  John  and  Jacobus,  shall  commence  by  the  term  of 
four  years  after  my  decease."  John,  the  grandson j  died  in  1817, 
under  the  age  of  twenty-one  years,  unmarried  and  without  issue, 
leaving  his  father^  the  appellant  in  this  case,  him  surviving. 
The  testator  died  in  1813,  leaving  four  sons  and  two  daughters 
him  surviving.  In  1826,  the  bill  in  this  cause  was  filed.  John 
S.  Barheydt,  the  appellant,  put  in  an  answer,  insisting  that  by 
the  will  an  estate  in  fee  in  the  premises  of  which  partion  was 
sought,  was  given  to  the  grandson  of  the  testator,  and  that,  on 
the  death  of  the  grandson^  the  property  descended  to  him  as  the 
heir  at  law  of  his  son. 

The  cause  was  submitted  to  the  Chancellor  on  the  pleadings 
and  proofs,  and  the  following  opinion  was  delivered  by  him : 

'^  From  the  language  of  the  whole  will,  when  taken  in  connec* 
tion  with  the  testimony  as  to  the  manner  of  occupation,  I  think 
the  testator  intended  to  give  the  whole  of  the  five  tracts  in  the 
devises  to  his  son  John  S.  and  to  the  grandson,  by  the  descrip-* 
tion  of  ^^  my  farm  lying  about  six  miles  west  of  the  citj  of  Sehe- 
nectady,  where  my  son  John  now  lives."  John  S.  is  therefore 
entitled  to  the  whole  of  the  upper  half  of  the  farm,  as  Composed 
of  the  five  tracts,  under  the  direct  devise  thereof  to  him  by  the 
will ;  but  as  the  lower  half  of  the  farm  was  devised  to  the  grand- 
son without  any  words  of  limitation  to  create  a  fee',  and  there 
was  no  legacy  or  other  charge  upon  the  devisee  personally,  in 
respect  of  the  estate  or  property  devised  to  him,  the  I&w  is  well 
settled  that  he  only  took  an  estate  for  life  in  the  lands  devised, 
and  that  half  of  the  farm  on  his  death  belonged  to  the  general 
heirs  of  the  testator  by  desc^it,  as  property  undisposed  of  by  the 
will.  See  Jackson  v.  Bullj  10  Johns.  R.  149.  Jackson  v.  Env- 
bler^  14  id.  198.  The  same  difficulty  exists  as  to  the  devises  to 
some  of  the  children  of  the  testator,  and  perhaps  to  all  the  devi- 
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sees,  as  the  devises  to  Henry  and  Jerone  are  not  subject  to  any 
charges  whatever,  and  the  legacies  charged  upon  the  shares  of 
Jacobus  and.  John  S.  are  directed  to  be  paid  by  them  out  of  thi 
estate  devised  to  them  respectively.  This  leaves  it  at  least 
doubtful  whether  the  devisees  are  either  of  them  charged  with 
any  thing  personally  within  the  meaning  of  the  rule.  But  as  no 
such  questions  are  raised  by  the  pleadings,  and  the  original  de- 
visees are  still  living,  except  Henry,  it  is  not  necessary  to  pass 
upon  their  respective  rights  in  this  suit*  There  must,  therefore, 
be  a  decree  for  partition  of  the  lower  half  of  the  farm  devised 
to  the  grandson  for  life,  among  the  heirs  of  the  testator,  or  those 
who  have  succeeded  to  their  rights  respectively ;"  and  a  decree 
was  made  accordingly.  From  which  decree  John  S.  Barheydt^ 
the  defendant  below,  appealed  to  this  court,  where  the  case  was 
argued  by 

J.  Rhoades  4r  M.  T.  Reynolds^  for  the  appellant. 
S;  Stevens^  for  the  respondents. 

Points  for  the  appellant : 

I.  John  L  Barheydt,  in  and  by  his  will,  devised  the  premises 
in  question  in  fee  to  his  grandson  John,  the  son  of  the  appellant. 

Cases  as  to  introductory  clause,  and  the  ejQfect  of  the  word 
estate --Co.  Litt.  345,  §649.  2  Preston  on  Estates,  200. 
Cruises  Dig.  tit.  38,  ch.  9,11.  Ibhetson  v.  Beckwith,  Cos* 
Temp.  Talb.  157,  Frogmorton  v.  Holiday,  3  Burr.  1618.  Ho- 
gun  V.  Jackson,  Cowper,  299.  Smith  v.  Coffin,  2  H  Black.  444. 
Waring  v.  Middleton,  3  Dessaus.  251.  Finley  v.  King^s  Les- 
see, 3  Peters,  379.  Morrison  v.  Semple,  6  Binney,  94.  Earl 
y.  Grim,  1  Johns.  Ch.  R.  494.  Jackson  v.  Babcock,  12  Johns. 
R.  389.  Jackson  v.  De  Lancey,  13  id.  538.  Jackson  v.  Housel, 
17  id.  281.  Baylis  v.  Gale,  2  Vesey,  48.  Johnson  v.  Keman, 
1  RoUe^s.Mr.  834.  Duke  of  Bridgwater  v.  Bolton,  8  Vesey, 
604*  Lane  r.  Jhtohins,  2  Show.  388.  Barry  v.  Edgworth,  2 
P.  Wms.  523« 

Gaaes^asto  the  charge  upon  the  estate  devised— T{%//ocX: v. 
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Hammondj  Cro.  Eliz,  204.  Collier  casey  3  Cokcy  pt.  6,  p.  16. 
Mary  Partington's  case^  5  id.  pi.  10,  p.  41.  Read  r.  Hattonj  2 
Mod.  26.  Doe  v.  Fyldes..  Cowp.  833.  Moore  v.  Price^  3  iTeb. 
49;  Reeves  y.  Grower ^  11  Jlfod.  208.  Ackland  y.  Ackland^  2 
Vermmy  687.  JVcoA:  y.  JLea,  2  <S!4oto.  38.  Doe  y.  Richardsy  3 
7.  R.  356.  Doe  y.  Bolmesy  8  id.  1.  Goodtitle  y.  Madderuy  4 
£a^^,  496,  Jackson  y»  Merrilly  6  /o^n«.  A.  186.  Jackson  y, 
Jtfrtfrtn,  18.  W.  31.  Jte  y.  PAe/p*,  17  TFende//,  393.  Spraker 
y.  Fa»^fo^e,  18  id.  200,  tw  error,  ^foo  1  R.  6\  748,  ^1,2; 
a  id.  67,  §  6  ;  Revisers^  Jfotes  to  1  R.  S.  748,  ^  1, 2,  3,  a^  p.  89 
of  chp  1,  p<«  2. 

n.  Upon  the  death  of  the  testator's  grandson  John,  an  infant, 
unmarried  and  indthout  issue,  in  1817,  four  years  after  the  will 
took  effect  by  the  testator's  death,  his  real  estate,  including  the 
premises  in  question,  descended  in  fee  to  his  father,  the  appellant* 
\R.L.of  1813,  p.  53,  k  3)  9uh.  3. 

Points  on  the  part  of  the  respondents : 

I.  A  deyise  without  any  words  of  limitation  or  inheritance, 
and  without  charging  the  devisee  personally  with  the  payment  of 
any  money  in  respect  of  the  estate  deyised  to  him,  passes  only 
aii  estate  for  life  to  the  deyisee. 

n.  John  Barheydt,  the  grandson  of  the  testator,  took  only  an 
estate  for  life  under  the  deyise  in  question.  1.  There  are  no 
words  of  inheritance  or  limitation  in  the  deyise.  2.  Nor  is  there 
any  personal  charge  upon  the  deyisee,  (the  grandson)  in  respect 
of  the  estate  deyised  to  him,  or  any  charge  whateyer  upon  him« 

III.  There  is  no  introductory  clause  in  this  will  which  caA 
extend  the  legal  import  of  the  words  used  in  the  devising  clause 
in  question.  1.  Where  the  legal  import  of  the  word's  used  in 
the  devising  clause  is  sought  to  be  extended  by  the  introductory 
clause,  it  is  not  only  necessary  that  the  introductory  clause  in 
the  will  should  express  an  intention  in  the  testator  to  dispose  of 
Ids  whole  interest  in  his  estate,  but  the  words  of  disposition  in 
the  clause  of  devise  must  be  connected  both  in  terms  andin  sense 
with  the  introductory  clause^^  and  ipust  import  nwre  than,  a  nrnm 
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description  of  the  property  devised.    2  Preston  on  Estates,  87, 
88,  192,  193.     "Jtfy  manor,  or  all  my  manor  of  Bale,  my  farm, 
or  all  my  farm  that  I  houghs  of  A.,  or  on  which  my  son  John 
lives,  or  my  estate  in  the  occupation  of  A?^  and  words  of  the 
like  nature,  are  mere  words  of  description  of  the  property  de* 
vised.     Id.  120.     All  my  estate,  or  all  my  interest,  or  all  my 
title,  or  property,  in  my  farm,  or  manor,  tfc,  are  words  which 
import  more  than  a  mere  description  of  the  thing  devised  ;  they 
indicate  the  quantity  of  interest  which  the  testator  intends  to 
dispose  of  in  the  property  devised.     2.  In  the  will  now  under 
consideration,  there  is  no  connection  between  the  introductory 
and  the  devising  clause  to  the  testator's  grandson  John,  nor  do 
the  words  used  in  the  devising  clause  import  any  thing  more  than 
a  mere  description  of  the  land  devised.     It  is  the  uniform  unbro- 
ken rule,  that  by  such  a  devise  a  life  estate  only  passes  to  the 
devisee.     2  Preston  on  Estates,  192,  193,  202,  203.     Denn  y. 
Gaskin,  Cowp.  657.    Frogmorton  v.  Wright,  3  WUs.  414.    Doe 
V.  Allen,  8  T.  R.  497,  502,  508. 

m 

After  advisement,  the  following  opinion  was  delivered  : 

By  Chief  Justice  Nelson.  The  point  in  this  case  turns  mainly 
upon  the  devises  to  John  the  son,  and  John  the  grandson,  and 
involves  the  question  what  quantity  of  interest  the  grandson 
took  in  the  moiety  of  the  farm  devised  to  him — whether  an  estate 
for  life,  or  an  estate  in  fee  ?  If  the  latter,  as  he  died  without 
issue,  and  the  estate  coming  from  his  paternal  ancestor,  it  would 
go  to  his  father,  the  appellant,  under  the  third  canon  of  descents ; 
but  if  he  took  only  a  life  estate,  it  must  descend  to  the  heirs  of 
the  testator. 

The  general  rule  is  undisputed,  that  a  devise  to  A.  without 
words  of  limitation,  such  as,  and  to  his  heirs,  carries  with  it 
only  an  estate  for  tne  life  of  the  devisee.  It  was  settled  in  ana- 
logy to  the  principles  that  govern  the  limitation  of  estates  by 
deed  at  common  law,  which  was  the  elder  mode  of  transferring 
titles ;  but  with  this  difference,  that  while  in  respect  to  deeds, 


ALBANY,  DECEMBER,  1838.  581 


Barheydt  v.  Barheydt. 


the  rule  was  uniform^  and  the  fee  never  permitted  to  pass  with* 
out  words  of  inheritance  ;  in  regard  to  wills,  they  being  often 
the  production  of  an  unskilful  draftsman,  upon  the  emergency 
of  the  occasion,  it  was'  held  that  an  intent  might  be  inferred 
from  other  provisions  and  expressions,  supplying  the  want  of  . 
such  words. 

The  parts  of  the  will  that  may  properly  be  relied  on  to  raise 
this  intent  here,  are  the  introductory  clause^  and  the  provision  for 
the  payment  qf  the  legacies.  Comparing  the  language  of  this 
will  with  the  cases  that  we  were  referred  to  by  the  counsel  for 
the  respondents  on  the  argument,  in  which  the  influence  of  these 
introductory  words  upon  the  interpretation  of  wills  was  discussed, 
and  some  general  principles  laid  down  in  respect  to  them,  I  am 
inclined  to  think  no  controlling  effect  can  consistently  be  given  to 
them.  They  are  often  words  of  course,  and  as  was  truly  said, 
are  not  inappropriate,  even  where  the  testator  intends  giving  but 
a  part  of  his  interest.  They  should  in  some  way  be  connected 
in  the  body  of  the  instrument  or  otherwise,  with  the  more  impor- 
tant devising  clause,  in  order  to  have  the  effect  of  enlarging  the 
estate.  I  am  unable  to  perceive  such  connection  here,  within 
the  principle  or  spirit  of  the  cases. 

But  the  words  charging  the  payment  of  legacies  deserve  more 
consideration.  In  respect  to  them,  it  has  been  long  settled  that  a 
condition  or  direction  imposed  on  a  devisee  to  pay  a  sum  of 
money,  enlarges  the  devise  to  him,  without  words  of  limitation, 
into  an  absolute  estate  in  fee.  Cro.  Eliz.  204.  Cro.  Jac,  599. 
Willesy  138.  Cowp.  356.  3  T.  R.  356.  5  id.  13.  5  East,  87. 
2  Powell i  ch.  19,  Jarman^s  ed.  The  ground  of  this  rule  is,  that 
unless  the  devisee  were  to  take  a  fee,  he  might  in  the  event  be  a 
loser  by  the  devise,  since  he  might  die  before  he  had  re-imbursed 
himself  the  amount  of  the  charge  upon  hin^  ;  and  the  rule  applies 
to  every  case  where  a  loss  is  possible.  Collief^s  cuscy  6  Rep.  16, 
a.  Cro.  Eliz.  379.  2  Mod.  26.  Willes,  140.  Where  the 
sum  is  charged  exclusively  upon  the  land,  the  rule  is  not  gene- 
rally applicable,  as  then  the  devisee  cannot  sustain  loss ;  the 
had  only  can  be  resorted  to  to  raise  the  charge.    In  some  cases. 
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the  devisee  is  not  only  made  personafly  liable,  but  ilie  estate 
devised  is  also  charged  for  better  security  ;  and  the  failure  to 
mark  this  distinction  has  sometimes  led  to  confusion,  and  appa- 
rent contradiction  in  the  decisions.  The  same  remark  may  be 
made  also  of  the  failure  to  discriminate  between  a  ehatge  en  the 
land  genexally^  and  on  the  particular  estate  devised.  In  the 
former  case  it  attaches  to  the  l^d,  and  follows  it  into  whosesoever 
hands  it  may  pass  ;  in  the  latter,  the  lien  terminates  with  the 
estate  devised,  which  may  be  short  of  a  fee.  Now,  in  this  case, 
the  charge  is  both  upon  the  estate  devised,  and  upon  John  the 
son,  for  the  legacies  are  to  be  raised  out  of  ithj  him.  ^^  My 
son  John  must  give  out  of  said  estate '^^  and  agaiti,  ^^  the 
whole  of  the  payments  to  he  made  by  my  son  John^"^  &c.  Here 
the  fund  is  designated,  as  well  as  a  personal  liability  imposed. 
The  words  are  much  stronger  than  those  in  Doe  ex  dem.  Stevens^ 
V.  Snellingy  6  East  92,  which  were  as  follows  :  "  after  having 
thereout  paid  and  discharged  all  my  just  debts  and  funeral  expen- 
ses ^"  also^  ^^  subject  to  the  payment  thereout  of  all  the  aforesaid 
legacies ;"  and  which  were  held  clearly  Sufficient  to  pass  the  fee, 
in  the  absence  of  words  of  inheritance.  Other  cases  might  be 
cited,  but  the  above  contains  a  full  exposition  of  the  doctrine^ 
and  is  a  sufficient  authority  for  the  conclusion,  that  John  the  son 
tookHhe  fee  of  the  upper  haif^  by  reason  of  being  personally 
liable  to  pay  the  legacies. 

This  brings  us  directly  to  the  question  first  stated^  namely, 
whether  the  grandson  also  took  the  fee  of  the  lower  halfo!  the 
farm.  It  must  be  admitted  that  he  was  not  personally  liable,  as 
the  payment  of  the  whole  amount  is  imposed  on  the  father  ;  but 
it  is  imposed  upon  him  in  respect  to  both  estates  devised,  the 
lower  as  well  as  the  upper  half  of  the  farm.  The  property  is 
designated  by  the  testator  .as  my  /arm,  the  one  half  of  which  he 
first  gives  to  the  son,  and  then  the  other  to  the  grandson^  and 
adds,  ^^  but  my  son  John  must  give  out  of  said  estate^  that  is,  out 
of  the  fi^rm  just  devised,  to  my  daughter,"  &c,  Thk  appears  to 
be  the  plain  import  of  the  clause  as  derived  from  a  eareful  atten- 
tion to  the  words  and  their  collocation.    The  other  construction 
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would  be  a  very  narrow  and  straitened  one,  that  is,  to  limit  the 
term  md  estatey  in  the  connection  found,  to  the  part  of  the  farm 
previously  devised  to  the  son  ;  it  might  with  more  propriety  be 
confined  to  the  other  part,  as  that  is  the  last  antecedent.  The 
lower  futlftheriy  I  have  no  doubt,  is  subject  to  a  moiety  of  the 
legacies,  and  constitutes  a  fund  to  which  the  legatees  might  have 
resorted  for  payment ;  and  out  of  which  the  father  might  pro- 
bably have  reimbursed  himself,  had  his  son  not  died  and  he  had 
advanced  the  whole  himself. 

But  the  charge  upon  the  land  excltiswelyy  as  we  have  seen, 
will  not  generally  work  an  enlargement  of  the  devise  into  a  fee. 
The  case  is  peculiar,  and  I  think  without  a  parallel  in  the  books. 
The  grandson  must  have  been  quite  young  at  the  date  of  the 
will,  which  was  in  1808 ;  be  died  in  1817,  under  age.  The 
two  moieties  of  the  farm  are  devised  in  the  same  words,  and  ^le- 
gacies to  the  amount  of  f  1,200  are  charged  upon  the  whole,  and 
also  upon  the  person  of  the  father  in  respect  to  the  whole.  I 
may  be  wrong,  but  I  have  not  been  able  to  resist  th^  conclusion^ 
that  this  peculiar  arrangement,  and  difference  in  personal  liabi- 
lity is  attributable  to  the  relation  of  father  and  Son,  and  the  ten- 
der jrears  of  the  latter  ;  that  in  truth  the  charge  was  wholly 
thrown  upon  the  father,  not  because  it  was  intended  the  whole 
should  come  out  of  him,  but  because  he  was  most  fit  and  compe- 
tent to  see  it  paid  and  have  the  property  disencumbered,  and 
that  for  this  purpose  the  father  was  put  in  the  place  of  the  son, 
and  made  personally  liable  both  in  respect  to  his  own  and  his 
son's  share  ^  and  that  no  distinction  existed  in  the  mind  of  the 
testator  as  to  the  interest  intended  to  be  passed  in  the  several 
parts  of  the  farm. 

There  is  another  view  of  the  case  which  goes  far,  in  my  judg. 
ment,  to  confirm  this  conclusion  upon  a  principle  laid  down  by 
the  court  in  Loveacre  v.  Blighty  Cov>p.  356,  where  Lord  Mans- 
field says,  if  a  man  devise  lands  to  another,  paying  thereout 
j£lOO,  or  any  other  gross  sum,  though  he  adds  no  words  of  limi- 
tation, yet  the  devisee  shall  have  a  fee.  In  short,  he  observes, 
wherever  any  thing  is  directed  to  be  done  which,  strictly  speak- 
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ing,  an  estate  for  life  only  may  not  be  sufficient  to  answer,  the 
court  will  imply  a  fee.  The  same  rule  is  also  stated  jgx  Doe,  ex 
dem,  Stevens  v.  Snellingy  before  referred  to,  "particularly  by 
Lawrence,  J.  p.  96.  After  laying  down  the  general  rule,  that  if 
the  person  is  charged  he  must  take  the  fee,  he  observes,  it  is  the 
same  thing  if  such  an  indefinite  estate  be  given  to  one,  and  the 
debts  are  to  be  paid  out  of  the  estate  given  to  the  devisee,  he 
must  also  then  take  the  fee  :  for  otherwise  the  estate  may  not  be 
sufficient  to  pay  the  debts.  2  Powell,  388,  389,  394,  Jarm.  ed. 
Now  apply  this  principle  to  the  words  of  the  present  will  :  The 
several  legacies  are  to  be  paid  out  of  the  estate  devised ;  suppose 
the  grandson  takes  but  a  life  estate,  what  security  is  there  that 
the  fund  would  be  sufficieot  to  enable  the  father  to  discharge  the 
duty  imposed  upon  him,  the  payment  of  $1,200  1  The  chaise 
might  fall  wholly  upon  the  upper  half,  by  the  termination  of  the 
life  of  the  grandson.  I  admit  the  force  of  this  view,  as  well  as 
my  opinion  upon  the  case,  depends  upon  the  construction  that 
the  legacies  ar^  charged  upon  both  estates  devised  in  the  farm  ; 
but  I  am  so  well  satisfied  of  this,  that  I  am  willing  to  rest  th^ 
whole  case  upon  it. 

My  conclusion  therefore  is,  1.  That  the  legacies  are  a  per- 
sonal charge  upon  the  testator's  son  John,  and  hence  he  must 
take  the  fee  in  his  share  ;  2.  That  he  is  made  personally  liable 
in  respect  to  the  estate  devised  in  the  entire  farm,  the  lower  ag 
well  as  the  upper  half,  on  account  of  the  minority  of  his  son  . 
and  that  no  distinction  can  consistently  be  made  in  respect  to 
the  quantum  of  interest  in  the  two  devises ;  and  3d.  That  each 
devisee  must  take  ^fee,  in  order  to  enable  the  father  to  discharge 
the  duty  imposed  upon  him  by  other  portions  of  the  will,  name- 
ly, the  payment  of  the  legacies,  as  they  are  charged  upon  both 
interests  devised. 

I  am  therefore  of  opinion  that  the  decree  of  the  chancellor 
ought  to  be  reversed. 

All  the  members  of  the  court,  with  but  one  escception,  con- 
curring in  this  opinion,  the  decree  of  the  chancellor  was  accord- 
ingly EEVEBSED. 
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SAsitTEL  Akdebson,  appellant^  and  Daniel  Akderson,  respan- 

dent. 

Where  a  party  in  elumcery,  la  whose  fiivor  a  decree  or  order  has  been  niade»  dU» 
after  the  entry  of  the  decree  or  order*  uidprwumt  to  the  service  of  notiC9  of  the 
same,  and  the  opposite  party  is  desirous  to  appeal  to  the  court  for  the  correction  of 
errors,  his  course  is  to  defer  the  prosecution  of  the  appeal  until  the  suit  has  been 
ravinid  in  chancery  in  fiivor  of  the  proper  repreaentailves  of  the  deceased,  and 
due  notice  given  him  of  the  decree  or  order  by  the  solicitor  of  (he  substituted 
parties.  Notiee  given  by  the  sotieitor  of  the  pa^  dtesaud,  may  be  regarded  as 
nullity. 

So  where  there  is  an  abatement  qfUr  fiottu  qf  ttpp^^  and  ^fort  the  petition  of 
appeal  is  presentedj  U  seemSj  the  practice  is  to  revive  the  cause  in  the  inferior 
eoort,  by  bringing  in  the  representatives  of  the  deceased  party;  but  where  either 
party  dies  qfUr  the  appeal  is  presented  in  the  appellate  court,  the  practice  is  to 
bring  in  the  proper  parties.  It  is  not  necessary  in  such  case  to  revive  the  canse 
in  the  inferior  court,  as  was  done  in  WUson  v.  Eamitton,  9  Johns.  R.  442. 

B  seeiM,  that  if  a  party  in  whose  favor  the  decree  was  made  should  die  q/tsr  notice 
of  the  decree  given  to  the  opposite  party,  and  within  thejyiee»  daty$  allowed  fior 
appealing,  that  an  appeal  would  be  held  valid  if  the  petition  of  appeal  and  the 
bond  required  by  statute  in  cases  of  appeal  were  dated  as  of  a  day  anterior  to  the 
death  of  the  deceased  party. 

Where  an  appeal  was  made  after  a  suit  abated,  and  before  a  revival  in  Ibe  court 
below,  and  a  bond  was  executed  to  the  representatives  of  the  deceased  party,  it 
tMS  hdd,  that  the  bond  was  void  and  the  appeal  irregular,  and  the  proceeding 
was  accordingly  dismissed. 

This  was  a  motion  to  dismiss  an  appeal  from  an  interlocutory 
order  of  the  court  of  chancery.  The  appellant,  who  was  the 
defendant  in  the  court  below,  made  a  motion  before  the  chancel- 
lor on  the  6th  of  September,  1837,  which  was  denied  by  the 
chancellor  on  the  27th  August,  1838.  Daniel  Anderson,  the 
respondent,  who  was  the  complainant  below,  having  died  in  the 
month  of  May,  intermediate  the  hearing  and  the  decision,  the 
order  of  the  chancellor  denying  the  motion  was,  by  his  direction, 
entered  nunc  pro  tunCy  as  of  the  time  the  motion  was  heard. 
On  the  11th  September,  1888,  the  solicitor  for  Daniel  Anderson 
in  his  lifetime,  served  notice  of  the  chancellor's  order  on  the 
solicitor  of  the  appellant,  Samuel  Andersim,  who  thereupon, 
within  ilne fifteen  days  allowed  for  appealing  from  interlocutory 
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decrees,  appealed  to  this  court,  and  executed  a  bond  ^^  unto  Da- 
niel Anderson,  if  liying,  and  if  not  living,  then  to  his  executors^ 
administrators  or  representatives  and  heirs,  and  to  those  who 
may  succeed  to  the  rights  of  the  said  Daniel  Anderson  in  the 
subject  matter  of  the  suit  mentioned  in  the  recital  of  this 
bond." 

J.  Rhoadesj  for  the  motion. 

A.  Taher  ^  S.  Stevens^  opposed.. 

Afler  advisement  the  following  opinion  wasr  delivered : 

By  Mr.  Justice  B&onson.  'The  party  has  fifteen  days  after 
notice  of  an  interlocutory  decree  or  order  of  the  court  of  chan^ 
eery  within  which  to  appeal  to  this  court.  2  JR.  S,  605,  §  79» 
Knowledge  of  the  order  is  not  enough  ;  there  must  be  a  formal 
written  notice  to  the  party  or  his  solicitor,  before  the  fifteen  days^ 
will  commence  running.  Jenkins  v.  Wildy  14  Wendell^  539. 
In  this  case  the  suit  abated  by  the  death  of  the  complainant* 
It  could  not  be  further  prosecuted,  nor  could  any  thing  be  done 
to  prejudice  the  rights  of  the  defendant,  until  the  suit  had  been 
revived  in  favor  of  the  proper  legal  representatives  of  the  de- 
ceased. The  authority  of  the  complainant's  solicitor  was  at  an 
end,  and  the  notice  which  he  gave  of  the  chancellor's  order  was 
a  nullity.  The  defendant  was  in  no  danger  of  losing  his  appeal. 
He  could  only  be  precluded  by  a  revival  of  the  suit,  and  a  notice 
of  fifteen  days  from  the  new  party  complainant  or  his  solicitor. 

The  attempted  appeal  was  not  only  unnecessary  for  the  sav- 
ing of  the  defendant's  i  ight  of  review,  but  was,  I  think,  irregu- 
lar and  void.  In  cases  not  otherwise  provided  for,  this  court  on 
appeal  follows  the  practice  of  the  house  of  lords  in  England. 
Rule  33.  When  either  party  dies  after  the  appeal  has  been  pre- 
sented to  the  lords,  the  practice  is  to  revive  the  appeal  by  bring- 
ing in  the  heir  at  law  or  personal  representative  of  the  deceased 
party.  It  is  not  -necessary  in  such  cases  to  revive  the  cause  in 
the  inferior  court,  though  that  course  was  formerly  considered 
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indispensable.  When  there  is  an  abatement  after  a  notice  of 
appeal  and  before  the  petition  of  appeal  has  been  presented  in 
the  house  of  lords,  the  usual,  if  not  the  uniform,  course  is,  to 
revive  the  cause  in  the  inferior  court,  and  then  make  the  repre- 
sentatives parties  to  the  appeal.  Palmer^t  Prat,  in  House  of 
Lords,  80,  81.  Sydney's  Appeal  Prac.  1 10".  Rogers  v.  Pater- 
Sony  4  Paigey  409.  Where  the  suit  abates  before  an  appeal  is 
commenced,  I  do  not  find  that  there  ever  has  been  an  appeal 
until  after  a  revival  of  the  cause  in  the  court  belcv^  by  or 
against  the  proper  legal  representatives  of  the  deceased  party. 
It  is  possible  that  this  court  would  sanction  an  appeal  in  such  a 
case,  if  it  were  necessary  to  reserve  the  right  of  review  ;  as  in 
a  case  where  the  party  in  whose  favor  the  decree  was  made  should 
die  after  notice  to  the  other  party  of  the  decree  and  within  the 
fifteen  days  allowed  for  appealing.  Under  such  circumstances, 
if  the  petition  of  appeal  and  the  necessary  bond  were  dated  of 
a  time  anterior  to  the  death  of  the  party  in  whose  favor  the 
decree  was  made,  the  appeal  might,  perhaps,  be  held  valid.  But 
it  is  not  necessary  to  decide  that  question  on  the  present  occa- 
sion. 

The  course  pursued  in  this  case  is  not  only  without  the  sanc- 
tion of  precedent,  but  was  not  essential  to  the  rights  of  the 
appellant.  And  besides,  there  was  no  bond  ^^  to  the  adverse 
party,"  and  without  it,  the  statute  declares  that  the  appeal  ^  shall 
not  be  effectual  for  any  purpose."  2  it.  S.  605,  §  80.  The  bond 
executed  in  this  case  was  not  aided  by  the  provision,  2  iZ.  S. 
656,  §  33.  It  was,  I  think,  defective  in  substance,  and  utterly 
void. 

In  Wilson  v.  Hamiltony  9  Jolms,  R.  442,  there  was  an  abate- 
ment after  the  case  had  been  brought  into  this  court  by  appeal, 
and  the  cause  was  remanded  to  the  court  of  chancery  for  the 
purpose  of  bringing  in  the  new  parties.  This  was  done  on  the 
ground,  as  was  said,  that,  ^^  this  court  does  not  possess  original 
jurisdiction,  so  as  to  award  process  to  bring  in  the  p|i;rties  whose 
interest  has  accrued  since  the  appeal  wa9  filed."  This  case^oes 
further  than  is  necessary  to  overturn  the  present  appeal.    But  I 
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only  refer  to  it  because  it  relates  to  the  subject,  and  not  as  an 
authority  against  the  appellant,  for  the  reason  that  I  think  the 
decision  proceeded  upon  a  mistake  of  the  practice,  and  ought 
not  to  be  followed.  When  a  cause  has  been  regularly  brought 
here  by  appeal,  and  an  abatement  by  death  or  otherwise  after- 
wards happens,  there  can  be  no  doubt  that  this  court  possesses 
the  means  of  exercising  its  jurisdiction,  without  inroking  the  aid 
of  the  subordinate  tribunal.  The  practice  of  the  house  of  lords 
on  appeals,  which  we  profess  to  follow,  has  settled  that  question. 
The  appeal  was  irregular,  and  should  be  dismissed.  There 
has  been  a  niistake  on  both  sides — ^by  one  party  in  giving  notice 
of  the  order,  and  by  the  other  in  attempting  an  appeal — and  no 
costs  should  be  awarded. 

The  following  order  was  made  by  the  court : 

Ordered^  That  the  appeal  be  dismissed  without  costs,  and 
without  prejudice  to  the  right  of  the  defendant  below  to  appeal 
from  the  order  of  the  court  of  chancery  within  fifteen  days  after 
the  suit  shall  have  been  revived  in  that  court,  and  notice  shall 
have  been  given  by  the  new  party  complainant  of  the  order  ap* 
pealed  from. 


Thx  Sea  Insurance  Company,  appellants^  and  Samuel  Ward 

and  others,  respondents, 

a  decr«e  of  the  court  of  chancery  for  the  appomtment  of  a  receiver^  on  the  petitioo 
of  the  stockholders  of  an  insnrance  company,  is  €qitivakiii  to  an  order  fw  th^ 
otBignmMi  and  delivery  of  the  securities^  evidences  of  debt,  chattels  and  ttiinga 
in  action  belong^in^  to  snch  company. 

To  stay  th»  execution  of  such  decree  for  the  purpose  of  prosecuting  an  appeal,  the  parlj 
agunst  whom  the  decree  is  made  is  bound  to  bring  the  property  into  court,  or  to 
execute  a  bond  to  the  opposite  party,  with  two  suflBcient  sureties,  in  a  penalty  at 
least  double  the  value  of  the  property,  eondUioned  to  abide  the  order  of  the  court 
for  the  correction  of  errors;  a  bond  conditioned  only  for  the  proeeaUion  <^  tha 
Offeol  and  for  the  payment  of  costs  and  damages  that  may  be  awarded  against  tfa^ 
appellant,  is  not  enough  to  stay  the  issuing  or  ezeeution  of  process  to  enforce  iSkt 
decree. 

When  snch  decree  has  been  appealed  ih>m,  U  teems  that  the  chancellor  has  lost  all 
juriidictioli  over  the  matter,  so  that  be  cannot  modify  an  lajuction  in  respect  t» 
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the  property  which  by  the  same  decree  was  ordered  to  be  issued.  Whether  the 
court  for  the  correction  of  errors  will,  under  any  circumstances,  preyious  to  the 
hearing  of  the  M>P^»  modify  or  dissolve  an  ii^unetion  thus  issued,  quere. 

On  the  petition  of  Samuel  Ward  and  others,  who  were  stock- 
holdi  rs  of  the  Sea  Insurance  Company,  praying  the  appointment 
of  a  receiver  and  the  issuing  of  an  injunction  pursuant  to  the 
statute;  relating  to  proceedings  against  corparatums  in  equity^  2 
R,  S.  461,  the  court  of  chancery,  on  the  3d  day  of  December 
last,  made  a  decree  directing  a  reference  to  one  of  the  masters  of 
the  court  to  appoint  a  receiver  of  the  property  and  effects  of  the 
company,  and  investing  the  receiver  with  all  the  powers  conferred 
by  the  41st  section  of  the' statute.  It  was  further  decreed  that 
an  injunction  issue  restraining  the  company  and  its  officers  from 
exercising  any  of  its  corporate  rights,  &c.  except  that  the  offi- 
cers of  the  company,  until  the  appointment  of  a  receiver  should 
be  perfected,  were  at  liberty  to  collect  the  debts  of  the  company, 
and  to  deposit  the  money  with  the  New- York  Life  Insurance 
and  Trust  Company,  to  the  credit  of  the  receiver  who  should 
thereafter  be  appointed,  or  pay  out  the  same  in  discharge  of  the 
liquidated  debts  of  the  corporation. 

An  injunction  was  issued  in  pursuance  of  the  decree.  The 
company  then  appealed  from  the  decree  to  this  court,  and  gave 
the  necessary  bond  for  perfecting  the  appeal,  in  the  penal  sum 
of  $500,  pursuant  to  2  R.  S.  605,  §  80.  The  proceedings  before 
the  master  for  the  appointment  of  a  receiver  were  thereupon  sus- 
pended, OB  the  ground  that  the  appeal,  in  the  opinion  of  the 
master,  was  a  stay  of  proceedings. 

The  appellants  by  their  petition,  now  represent,  that  they  in- 
tended to  do  everything  necessary  to  make  the  appeal  a  stay  of 
proceedings,  and  if  they  have  not  succeeded  in  doing  so,  they 
pray  an  order  of  this  court  staying  proceedings  on  the  decree 
pending  the  appeal ;  that  the  injunction  may  be  dissolved  or 
suspended,  and  that  the  directors  may  be  permitted  to  go  on  with 
the  affairs  of  the  company  in  the  usual  manner.  They  also 
pray,  in  case  any  further  act  on  their  part  is  necessary  to  make 
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the  appeal  a  stay  of  proceedings,  that  the  same  may  be  permitted 
to  be  done  now  with  the  like  effect  as  though  it  had  been  done 
when  the  appeal  was  originally  made. 

J.  V.  X.  Pruyn,  for  the  motion. 

J.  Blunt ^  contra. 

After  advisement,  the  following  opinions  were  delivered : 

By  Chief  Justice  Nixsok.  In  respect  to  the  modificaiian  or 
even  dissolution  of  the  injunction  by  this  court,  after  an  appeal, 
I  am  not  disposed  to  disclaim  the  right  to  exercise  the  power 
here,  when  a  fit  case  is  presented.  The  appeal  brings  up  the 
decree  below,  with  all  the  proceedings  depending  upon  it,  and 
I  can  readily  participate  in  the  doubt  expressed  by  the  learned 
chancellor  as  to  his  further  jurisdiction  over  the  subject  matter. 
But,  however  that  may  be,  clearly,  in  a  case  where  a  modifica- 
tion becomes  necessary  to  prevent  a  waste  or  destruction  of  pro- 
perty tied  up  by  the  writ  of  injunction,  the  court  could  not 
hesitate,  on  an  application,  to  interpose  its  authority.  We 
should  do  here,  what  the  court  below  would  be  called  upon  to 
do,  in  a  judicious  exercise  of  its  powers,  if  the  decree  still  re- 
mained before  it. 

But  in  this  case,  any  modification  further  than  what  took  place 
when  the  writ  issued,  would  be,  in  effect,  anticipating  a  judgment 
upon  the  merits.  The  decree  involves  the  dissolution  of  the 
corporation,  and  it  stands  as  the  law  of  the  case  until  reversed. 
What  right,  then.  Lave  the  directors  to  insist  upon  the  enjoy- 
ment of  all  their  corporate  privileges  pending  the  appeal  1  Until 
they  can  obtainra  reversal  of  the  decree,  they  are  deemed  to  have 
forfeited  them.  This  we  are  bound  to  assume.  They  are  still 
permitted  to  take  care  of  the  assets,  collect  and  pay  debts  till  a 
receiver  is  appointed  for  that  purpose,  which,  I  think,  is  all  that 
can  reasonably  be  conceded,  with  a  due  rq;ard  to  the  rights  of 
the  public,  of  creditors  and  stockholders. 
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As  to  the  stay  which  is  asked  of  the  proceedings  under  the 
decree  below  for  the  appointment  of  a  receiver,  the  question 
depends  upon  a  construction  of  the  83d  section  of  the  statute, 
2  it.  8,  £03,  which  provides,  that  if  the  decree  appealed  from 
directs  the  assignment  or  delivery  of  any  securities,  evidences 
of  debts,  documents,  chattels  or  things  in  action,  the  issuing  or' 
execution  of  process  to  enforce  such  decree  shall  not  be  stayed 
"by  such  appeal,  unless  the  articles  required  to  be  assigned  or 
delivered  be  brought  into  court,  or  placed  in  the  custody  of  such 
officers  or  receivers  as  the  <:curt  shall  appoint ;  or  unless  a  bond 
in  a  penalty  at  least  double  the  value  of  the  articles,  &c.  be  given 
lio  the  adverse  party,  -with  two  sufficient  sureties,  &c.  conditioned 
that  the  appellant  abide  and  obey  the  order  of  the  court  for  the 
oorrection  of  errors,  made  upon  the  subject  of  such  appeal.  On 
compliance  with  these  conditions,  the^  86th  §  directs  a  stay. 

The  receiver,  when  appointed,  is  ^^  to  take  charge  of  the  pro- 
perty and  effects  of  the  o<^poratibn,  collect,  sue  for  add  recover 
the  dfebts  and  demands  that  may  be  due  and  the  property  that 
may  belong  to  it.  <^  41.  He  is  also  clothed  with  all  the  powers 
and  authority  conferred  upon  receivers,  appointed  in  case  of 
the  voluntary  dissolution  of  a  corporation,  who  are  invested  with 
bII  the  estate,  real  and  personal,  belonging  to  it.  §  42,  67.  Look- 
ing, then,  at  the  powers  and  duties  of  this  officer,  there  cannot, 
I  think,  be  a  doubt  but  that  the  decree  appointing  in  this  case  a 
receiver  to  take  charge  of  the  effects,  virtually  directs  the  assign- 
ment  of  the  securities^  evidences  of  debt  ^  documents^  choses  in  action  j 
&c.  of  the  corporation,  within  the  meaning  of  §  83.  A  transfer 
to  him  is  the  legal  and  necessary  operation  of  it ;  he  comes  into 
actual  possession  of  all  the  assets,  real  and  perssonal,  and  holds 
as  a  trustee  for  the  benefit  of  the  creditors  and  stockholders.  The 
object  of  the  statute  is  quite  obvious  ;  it  is  to  preserve  the  fund 
in  litigation,  so  as  to  abide  the  final  determination  of  the  court. 
It  is  said  that  the  directors  are  responsible  men,  and  of  suffi- 
cient ability  to  aecodnt  for  the  fund  in  any  way  the  court  may 
tiltimately  direct.  But  when  the  decree  below  appealed  from 
directs  the  assignntent  or  delivery  of  property  T^ithin  fhls  sec- 
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tioD ,  the  statute  is  imperative.  We  are  not  at  liberty  to  regard  the 
character  or  condition  of  the  parties.  The  security  must  be 
given  to  stay  the  proceedmgs. 

Whether  the  order  of  assignment  or  appointment  of  a  receiver^ 
which  is  the  same?  thing,  is  proper  or  not,  is  a  question  not  now 
before  us ;  that  is  directly  Involved  in  the  appeal,  and  will  be 
determined  when  it  is  heard. 

I  do  not  see,  therefore,  that  any  action  is  necessary  upon  this 
motion,  other  than  to  deny  it.  The  receiver  is  not  yet  appoint- 
ed, as  it  appears  the  master  was  of  opinion  that  the  appeal  and 
usual  bond  for  costs  and  damages  operated  as  a  stay.  If  so,  the 
appellant^  can  yet  give  the  bond  required  by  the  83d  §,  and  thus 
effectually  stay  the  proceedings  before  the  master.  They  will 
then  secure  to  themselves  the  possession  and  management  of  the 
assets,  pending  the  appeal^  as  far  as  is  consistent  with  the  interests 
of  the  public,  the  creditors-  and  stockholders  of  the  corporation. 

I  am  of  opinion  that  the  motion  should  be  denied  with  costs. 

• 

By  Mr.  Justice  Bbonson.  The  appellants  have  only  given 
such  bonds  as  is  necessary  for  the  purpose  of  perfecting  an  ap- 
peal. 2  R.  S.  605,  §£0.  The  decree  does  not,  in  terms,  direct 
the  assignment  or  delivery  of  the  assets  of  the  corporation,  but 
such,  I  think,  is  its  legal  effect.  When  a  receiver  shall  be 
appointed  in  pursuance  of  the  decree,  it  will  be  the  duty  of  the 
officers  of  the  company,  and  all  other  persons  having  in  possession 
any  property  of  the  corporation,  to  deliver  the  same  to  the 
receiver ;  and  it  will  be  his  duty  to  take  the  property  into  his 
possession,  and  he  will  have  ample  authority  to  sue  for  and 
recover  the  same.  2  R,  S.  464,  §  41, 42.  A  decree  directing  the 
appointment  of  a  receiver,  with  such  powers,  was  in  effect  a  de- 
cree for  the  delivery  of  the  assets  of  the  corporation.  The  case 
falls  within  the  83d  section  of  the  statute  regulating  appeals,  and 
as  the  requisition  of  that  section  has  not  been  complied  with,  the 
execution  of  the  decree  has  not  been  stayed  pending  the  appeal. 

The  legislature  has  declared  the  terms  on  which  an  appeal  may 
be  made  to  operate  as  a  stay  of  proceedings,  and  if  this  court 
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has  any  power  over  the  subject,  it  cannot,  1  think,  be  expedient 
to  interfere,  except  under  viery  special  circumstances.  In  this 
case,  if  the  appellants  are  prepared  to  giye  the  security  which 
the  statute  requires,  they  do  not  need  our  aid  ;  no  receiver  has 
yet  been  appointed,  and  the  security  required  by  the  83d  section 
may  now  be  given  with  the  same  effect  as  though  it  had  been 
given  at  the  time  the  appeal  was  perfected. 

Until  a  receiver  shall  be  appointed,  the  injunction  which  has 
been  issued  does  not  restrain  the  officers  of  the  company  from 
collecting  the  debts  of  the  corporation ;  and  they  are  also  at 
liberty  to  pay  the  liquidated  debts  against  the  company,  or  to 
deposit  the  money  which  may  be  collected  with  the  trust  com- 
pany. They  can  need  no  further  power  for  the  purpose  of  pre- 
serving the  assets  of  the  corporation  pending  the  appeal.  We 
cannot  dissolve  the  injunction,  or  make  an  ojder  allowing  the 
directors  to  go  on  with  the  affairs  of  the  company  in  the  usual 
manner  as  the  petitioners  desire,  without  examining  the  case 
upon  the  merits ;  and  that  can  only  be  done  when  the  appeal 
shall  be  regularly  brought  to  a  hearing.     I  see  nothing  in  the 

■ 

case  which  will  authorize  thia  court  to  bterfere,  and  am  of 
opinion  that  the  prayer  of  the  petition  should  be  denied. 
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STATE  OF  NEW-YORK, 

Smcx  JuNX,  1839. 


Ths  People,  ex  relatione  Elam  Lyndes  and  Francis  E.  Spinner, 

vs.  The  Comptboller  of  the  State. 

CommisHoniin  for  the  erection  of  a  public  worlr,  aathorized  by  a  ipeclal  act  of  the 
leg^islature  to  be  appointed  by  the  governor,  secretary  of  state^  and  comptroller^ 
the  duration  of  whose  office  is  not  prescribed  by  law,  hold  their  offices  during 
th$  pUa$ur»o(  the  authority  makings  the  appointment;  andj  of  course,  are  subject 
to  removal  from  office  by  the  same  authority. 

Mandamus.  This  was  a  motion  for  a  mandamus  directing  the 
comptroller  to  issue  his  warrant,  authorizing  the  treasurer  to  pay 
to  the  relators  certain  moneys  drawn  for  by  them,  under  the  fol- 
lowing state  of  facts  :  In  1836,  an  act  was  passed  by  ihe  legis- 
lature of  this  state  authorizing  the  establishment  of  a  state  luna- 
tic asylum,  Statutes^  sess.  of  1836,  p,  110.  By  the  fourth  sec- 
tion of  the  act,  it  is  made  the  duty  of  the  governor^  secretary  of 
statey  and  comptroller^  after  a  site  shall  be  obtained  for  the  loca- 
tion of  the  asylum,  to  appoint  three  commissioners  to  contract 
for  the  erection  of  the  asylum,  and  to  superintend  the  building 
thereof.  To  those  commissioners  the  treasurer  of  the  state  is 
directed  to  pay,  on  the  warrant  of  the  comptroller,  such  sumd  as 
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shall  be  required  for  the  building  of  the  asylum,  not  exceeding 
a  certain  amount ;  and  a  per  diem  allowance  is  made  for  the  ser- 
vices and  expenses  of  the  commissioners  while  actually  employed 
in  the  duties  of  their  office.  On  the  7th  day  of  July,  1837,  the 
relators  were  duly  appointed  commissioners  to  contract  for  the 
erection  of  the  asylum,  and  to  superintend  the  building  thereof, 
and  took  upon  themselves  the  discharge  of  the  duties  of  their 
appointment.  On  the  first  day  of  May,  1839,  a  further  act  was 
passed  in  reference  to  the  asylum.  Statutes^  sess.  of  1839,  p.  286, 
directing  the  payment  of  further  sums  of  money  to  the  commis- 
sioners appointed  to  contract  for  and  superintend  the  building  of 
the  asylum.  On  the  twenty-second  day  of  May,  1839,  the  rela- 
tors were  removed  from  (^ce  by  the  governor,  secretary  of  state, 
and  comptroller.  On  the  same  day,  the  relators  made  a  draft 
upon  the  treasurer  of  the  state  for  the  sum  of  $5,000  for  the 
purposes  of  the  building,  and  caused  the  same  to  be  presented  to 
the  comptroller  for  his  warrant,  which  being  refused,  the  present 
motion  was  made  for  a  mandamus. 

W,  Hunt  J  in  behalf  of  the  relators,  insisted  that  the  relators 
were  still  commissioners,  notwithstanding  the  act  of  the  governor, 
secretary  of  state,  and  comptroller,  under  which  it  was  claimed 
that  thi  ir  powers  as  commisaoners  had  ceased.  He  contended, 
that  their  powers  could  be  put  an  end  to  only  by  the  legislature. 
That  they  were  not  officers  within  the  meaning  of  the  16th  §  of 
the  4th  art.  of  the  constitution,  which  provides,  that  where  the 
duration  of  any  office  is  not  prescribed  by  the  constitution,  it 
may  be  declared  by  law ;  and  if  not  so  declared,  such  office  shall 
be  held  during  the  pleasure  of  the  authority  making  the  appoint- 
ment. This  provision  relates  to  officers,  whereas  the  relators 
hold  only  an  employment  as  contradistinguished  from  an  qfiee, 
which  has  been  defined  to  be  an  employment  on  behalf  of  the 
government,  in  any  station  or  public  trust  not  merely  transient 
occasional  or  incidental,  20  Johns  R.  493.  Directors  of  the 
Bank  of  England,  though  appointed  by  the  crown,  are  not  deemed 
public  officers.     2  Mk.  405.     If,  however,  the  relators  should 
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be  deemed  to  hold  an  qjfficey  they  can  be  removed  from  office  only 
by  the  legislature.     The  officers  of  the  government  designated 
by  the  act  of  1836  to  make  the  appointment,  are  not  an  autho- 
rity within  the  meaning  of  the  constitution,  during  whose  plea- 
sure the  office  is  to  continue.     They  do  not  constitute  a  body  or 
board,  having  power  as  such  to  make  appointments.    In  this  par-- 
ticular  instance,  it  was  a  special  delegated  authority,  and  having 
exercised  it,  the  power  is  spent.     Nothing  can  be  claimed  for 
them  by  implication,  and  consequently  the  power  of  removal  not 
being  conferred,  it  did  not  exist.     The  counsel  also  submitted, 
that  if  the  relators  were  to  be  deemed  as  holding  an  office^  that 
the  term  or  duration  of  their  office  was  prescribed  by  the  law 
under  which  they  had  received  their  appointment.    They  were 
appointed  to  contract  for  the  erection  of  the  asylum,  and  to  so- 
.  perintend  the  building  thereof.     Having  planned  the  building, 
contracted  for  its  construction,  and  being  intimately  acquainted 
with  the  details  in  reference  thereto,  there  is  a  fitness  and  pro- 
priety in  their  continuance  in  the  employment  until  the  comple- 
tion of  the  undertaking ;  and  such  should  be  presumed  to  have 
been  the  intention  of  the  legislature  in  authorizing  their  appoint- 
ment. 

/.  C  Spencer^  (in  place  of  the  attorney  general,  who  was  in- 
disposed,) opposed  the  motion. 

By  the  Court ^  Nelson,  Ch.  J.  If  the  commissioners  are  to 
be  regarded  as  holding  an  office  within  the  constitutional  mean- 
ing of  the  term,  there  can  be  no  reasonable  doubt  of  the  existence 
of  the  competent  power  to  remove  them.  The  I6th  §  of  the 
4th  article  of  the  constitution  provides,  that  ^^  where  the  dura^ 
tion  of  any  office  is  not  prescribed  by  the  constitution,  it  may  be 
declared  by  law  ;  and  if  not  so  declared^  such  office  shall  be  held 
during  the  pleasure  of  the  authority  making  the  appointment?^ 
The  duration  of  office  here  obviously  refers  to  the  period  of  time 
the  incumbent  shall  hold,  that  being  the  proper  measure  of  it* 
This  period  had  been  previously  prescribed  in  the  constijti|tion  in 
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respect  to  man  j  b{  the  offices  ;  and  the  scope  of  the  section  is  to 
provide  for  the  case  of  officers  whose  term  of  office  is  left  at 
large,  as  well  those  that  might  be  created  by  statute,  as  those  to 
be  found  in  the  constitution.  That  the  provision  applies  to  the 
former,  is  apparent  from  the  15th  §  of  the  same  article  of  the 
constitution,  which  provides  for  the  election  or  appointment  of 
all  officers  thereafter  to  be  created  by  law,  who  it  is  but  reason- 
able to  conclude  were,  among  others,  intended  to  be  referred  tO} 
and  regulated  by  the  succeeding  section,  as  they  come  fairly 
both  within  its  reason  and  general  terms. 

Assuming,  then,  that  the  commissioners  are  to  be  regarded  as 
holding  an  office^  which  I  am  inclined  to  think  they  should  be^ 
within  the  intent  of  the  legislature,  being  recognized  as  such 
twice  in  the  statute,  §  5  and  9,  it  is  clear,  according  to  the  above 
exposition,  as  there  is  no  fixed  period  of  time  during  which  they 
are  to  hold,  they  are  removable  at  the  pleasure  of  the  appointing 
power ;  and  as  that  power  is  vested  in  the  governor,  secretary 
of  state,  and  comptroller,  for  the  time  being,  they  are  removable 
by  them. 

But  even  if  we  were  to  reject  the  idea  that  the  commissioners 
hold  an  office^  the  result  must  necessarily  be  the  same.  In  such 
case,  they  are  individual  agents  employed  on  behalf  of  the  go- 
vernment, whose  rights,  like  other  ordinary  employees,  mus^ 
depend  upon  the  contract y  express  or  implied,  under  which  the 
service  is  performed.  If  no  time  is  fixed  therein,  either  of  th® 
contracting  parties  may  terminate  it  at  will ;  the  commissioners 
cannot  claim  to  extend  the  time  beyond  the  agreement  of  their 
employers.  This  is  too  obvious  to  require  argument.  It  is  con- 
ceded that  no  time  is  prescribed  in  the  terms  of  appointment,  o*" 
*n  the  provisions  of  the  statute  under  which  it  was  made  j  but  it 
has  been  argued  that  both  indicate  an  engagement  for  the  super- 
intendence of  the  entire  job — the  event  of  finishing  the  work  J* 
said  to  be  the  limit  of  the  contract,  subject  to  the  control  of  the 
legislature.  I  cannot  think  so.  The  statute  prescribes  the  du- 
ties of  the  commissioners  while  acting  as  such;  they  are  to  devise 
a  plan  of  the  building,  subject  to  the  approval  of  the  governor » 
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contract  for  and  superintend  the  erection  of  the  ss^ne  j  draw  the 
necessary  funds  from  the  comptroller,  pay  the  workmeni  &c.; 
for  all  which  they  receive  three  dollars  per  day  for  the  tinie 
actually  engaged.  The  tenure  by  which  they  were  to  perform 
the  service  was  not  in  the  minds  of  the  legislature,  nor  is  there 
any  thing  in  the  act  bearing  at  all  on  the  subject,  further  than 
simply  to  provide  for  their  employment.  It  must  depend,  there* 
fore,  as  before  said,  in  the  aspect  we  are  now  viewing  the  case 
upon  the  contract^  and  in  that  we  perceive  nothing  binding  upon 
either  party  to  continue  the  service  beyond  the  consent  of  each- 
Certainly,  the  commissioners  were  under  no  obligation  to  go  on 
with  the  work,  and  might  have  surrendered  the  trust  at  any  mo- 
ment, in  despite  of  their  employers,  having  engaged  for  no  defi- 
nite time,  or  even  until  the  work  should  be  finished ;  and  the 
contract  must  be  regarded  as  mutual.  Besides,  putting  the  case 
upon  contract^  and  not  on  the  fooling  of  office^  even  were  we  to 
consider  it  for  any  reason  as  extending  to  the  completion  of  the 
work,  it  is  not  perceived  how  a  specific  performance  could  be 
enforced  ;  if  broken,  the  remedy,  as  in  most  cases  of  a  breach  of 
personal  contract,  must  be  sought  for  in  damages.  There  are 
but  few  exceptions,  and  those  the  subject  of  chancery  jurisdic- 
tion. 

It  is  urged  that  the  power  of  the  governor,  &c.  is  exhausted 
in  the  appointment  already  made.  This  I  cannot  admit  The 
object  and  purpose  for  which  it  was  conferred  require  its  continu- 
ance, otherwise  the  whole  enterprise  may  fail  in  case  of  vacancy 
by  death,  resignation,  &c.  Indeed,  not  only  the  continued  exist- 
ence of  the  power,  but  the  right  to  exercise  it  by  removal  and 
new  appointment,  at  the  pleasure  of  the  donees,  seem  indispen- 
sable, as  well  to  insure  the  execution  of  the  work,  as  the  service 
of  competent  and  faithful  agents  for  the  purpose.  If  the  gov- 
ernor, &c.  cannot  fill  vacancies^  or  displace  incompetent  agents, 
if  such  should  happen  to  be  appointed,  no  other  body  can,  short 
of  the  legislature.  The  necessity  of  the  power  is  apparent,  and 
it  seems  to  me  that  it  clearly  exists. 

Believing,  therefore,  that  the  relators  have  been  lawfully 
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remoyedy  it  follows  tikat  we  cannot  compel  the  comptroller  to 
place  the  futtjs  claimed  in  their  hands. 

The  above  conclusion  makes  it  unimportant  to  notice  other 
questions  raised  on  the  argument. 

Motion  denied. 


Faikbankb  t^^.  Camp  and  others. 

In  an  action  on  a  Umd,  other  than  for  the  payment  of  money,  where  the  plahitiff 
amigns  several  breaches,  the  d$fendatUi8noietUiUed  to  costs,  althou^^h  the  plaintiff 
fail  in  estaiaishing  ssvral  qf  thebrsaehes  assigned  by  him,  if  the  plaintiff  succeed 
upon  any  one  breach  ;  the  defendant  is  not  entiUed  to  costs  nnlessthe  plaintiff  &il 
upon  aU  the  breaches. 

Question  of  costs.  This  was  an  action  of  debt,  on-a  bond 
given  by  a  deputy  sheriff  and  his  sureties,  conditioned  for  the 
faithful  discharge  of  the  duties  of  the  office  of  deputy.  The 
plaintiff  assigned  'six  breaches  :  four  of  which  related  to  one 
default  of  the  deputy,  and  two  to  another.  The  cause  of  action 
in  the  four  breaches  was  the  same  ;  the  breaches  differing  only 
in  form.  So  of  the  two  breaches.  The  plaintiff  recovered  a 
verdict.  On  the  cause  of  action  set  forth  in  the  four  breaches, 
the  jury  assessed  the  plaintiff's  damages  at  $437*43,  and  on  the 
cause  of  action  set  forth  in  the  two  breaches,  they  assessed  his 
damages  at  $104.81.  On  a  motion  for  a  new  trial,  the  court 
held  that  the  plaintiff  was  not  entitled  to  recover  upon  the  four 
breaches,  and  ordered  a  new  trial.  An  arrangement  was  there- 
upon entered  into  by  the  parties,  in  pursuance  of  which  the  plain- 
tiff entered  a  nolle  prosequi  as  to  the  four  breaches,  and  the 
defendants  gave  a  cognovit  tor  the  damages  assessed  on  the  two 
breaches,  without  prejudice,  however,  to  their  right  to*apply  to 
the  court  for  costs  on  the  breaches  which  the  plaintiff  had  failed 
to  sustain. 
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S.  StevenSy  for  the  motion. 
D.  Burtdelly  contra. 

By  the  Courty  Nelson,  Ch.  J.  The  question  is,  are  the  defend- 
ants entitled  to  costs  1  If  they  are,  it  must  be  under  the  26th  § 
of  2  JR.  S,  617,  iubd.  2  :  "  Where  there  are  two  or  more  dis- 
tinct causes  of  action  in  separate  counts^  the  plaintiff  shall  recov- 
er costs  on  those  issues  which  are  found  fcir  him  ;  and  the 
defendant  on  those  which  are  found  in  hisfavor."  This  section 
was  intended  as  a  substitute  for  ^  10.  1  R.  L.  619.  The  case 
before  us  does  not  fall  within  the  terms  of  the  act,  and  I  am 
inclined  to  think  is  not  within  its  intent. 

The  legislature  seem  to  have  had  in  their  minds  two  distinct 
causes  of  actianj  not  necessarily  connected  in  the  suit,  but  which 
were  consistently  joined  and  set  forth  in  several  counts  of  the 
declaration.  In  such  a  case,  where  the  plaintiff  fails  in  one  of 
them,  it  is  perfectly  just  that  he  should  pay  cost&  The  rule  is 
probably  new,  though  there  is  some  confusion  in  the  English 
cases.  See  Wright  v.  WUliamsy  2  Wendell^  632,  and  cases  there 
died.  Here  the  suit  is  upon  but  one  instrument,  and  the  plaintiff 
is  bound  to  set  out  all  the  breaches  in  respect  ^  which  he  claims 
damages.  Strictly  speaking,  there  is  but  one  count,  and  one 
cause  of  action,  as  the  bond  is  the  foundation  of  the  action,  which 
is  entirely  grounded  upon  it.     2  Saund.  187,  n.  2. 

Again  :  At  common  law  in  an  action  of  debt  upon  bond,  the 
plaintiff  could  assign  but  one  breach,  as  that  forfeited  the  penalty 
which  was  recovered.  The  act  of  8  and  9  Wm.  3,  of  which  ours 
is  a  copy,  2  JR.  S.  378,  allowed  him  to  assign  any  number  of 
breaches,  and  gave  him  judgment  for  the  penalty  as  before,  and 
for  costs,  if  he  established  any  one  of  them.  1  Saund.  68  n.  1. 
2  id.  187,  n.  2.  Our  statute,  also,  is  very  explicit  on  this  point. 
2  R.  S.  378,  ^  6  ^0  10  inclusive. 

I  am  of  opinion,  therefore,  that  the  defendants  are  not  enti- 
tled to  costs,  and  consequently  the  plaintiff  recovers  costs.  As, 
however,  the  question  is  new  on  the  statute,  no  costs  are  allowed 
to  either  party  on  this  motion. 

Vol.  XX.  38 
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Ths  People  ex  relatione  B.  L.  Woolley,  vs.  C.  Baker,  sheriff 

of  Jefferson  county. 

In  the  r9d€mption  (tflandt  sold  under  ezecaticn,  a  tdoond  or  MibttgiMnf  crtdUor  who^ 
vedecmt  after  a  redemption  already  made,  moat  pareaent  the  evideneea  of  hia  riglil 
to  redeem  and  make  payment  of  the  moneja  neeeiaary  to  be  paid  to  the  laH  ra- 
deeattfig  ertttttor^  or  to  the  qffiem'  who  made  the  tale  ;  payment  to  the  origMol  pur- 
duif  in  inch  case  is  not  snflleient 

Pigment  to  a  deputy  sheriff  who  made  the  sale  is  good»  ailhoogh  tlw  t$rm  ^^fi» 
of  his  principal  has  expired. 

Payment  in  a  check  on  a  bank  is  not  good ;  money  or  its  equivalent  most  be  paid. 

Mandamus.  This  was  an  application  for  a  mandamus,  com- 
manding the  sheriff  of  Jefferson  to  execute  a  deed  of  certain  pre- 
mises, sold  by  virtue  of  an  execution  against  the  Srotonville  Cot- 
ton Factory^  struck  off  at  public  yendue  to  W.  Averill,  and  claimed 
to  have  been  redeemed  by  the  relator.  On  the  23d  December j 
1837,  the  premises  in  question  were  sold  by  a  deputy  of  the  she- 
riff of  Jefferson  county  by  virtue  of  an  execution  against  the 
Brownville  Cotton  Factory,  issued  on  a  judgment  fo^f 2,785 .20^ 
docketed  on  the  21^^  August^  1837,  a/  16  (fdock^  A,  Jlf,  and 
struck  off  to  WUUam  Jtverill^  for  the  sum  of  fSOO.  Previous  to 
the  expiration  of  the  fifteen  months,  the  time  allowed  by  law  for 
redemption,  lb  wit,  on  the  11th  March,  1839,  the  relator  pro- 
duced to  the  deputy  sheriff  who  had  sold  the  premises,  the  proper 
vouchers  showing  that  he  was  the  assignee  of  a  judgment  against 
the  same  defendants,  for  the  sum  of  $2,805.32,  docketed  two 
hours  subsequent  to  the  docket  of  the  judgment  under  which  the 
premises  were  sold,  and  paid  to  the  deputy  sheriff  the  sum  bid  by 
Averill,  together  with  the  interest  thereof.  This  payment  was 
made  in  a  check  on  a  bank,  which  was  received  by  the  deputy  as 
cash.  On  the  15th  March,  1839,  one  C.  Graves  presented  to 
Averill^  the  purchaser  at  the  sale,  the  proper  evidence  showing 
that  he  was  the  assignee  of  a  judgment  against  the  same  defend- 
ants, senior  to  both  the  other  judgments,  to  wit,  of  a  judgment 
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docketed  on  the  7th  August,  1837}  and  paid  to  AveriU  the  $500 
bid  by  him  at  the  sale,  together  with  the  interest  thereof,  and 
claimed  the  right  to  redeem  the  premises.  On  the  24th  March, 
the  evidence  of  Graves'  right  to  redeem,  were  delivered  to  the 
deputy  sheriff,  who  was  informed  of  the  acts  done  by  Oraves. 
On  the  next  day  Averill  offered  to  pay  to  the  relator  the  money 
received  by  him  from  Graves,  which  the  relator  refused  to  accept. 
The  office  of  the  sheriff  of  Jefferson  txpir^A  by  its  own  limitation 
on  the  1st  January,  1838,  and  it  was  insisted  in  opposition  to  the 
motion,  that  the  depuiy^s  qfice  expired  with  that  of  his  principal, 
and  that  consequently  the  payment  to  the  deputy  on  the  11th 
March,  1839,  was  a  nullity.  It  iurther  appeared  by  a  certifieatt 
of  the  deputy  sheriff  that  the  sale  was  had  by  virtue  of  an  exe- 
cution issued  on  the  judgment  under  which  the  relator  claimed  to 
redeem,  but  after  the  notice  for  this  motion  was  given,  the  deputy 
made  an  affidaioii  stating  that  he  had  made  a  mistake  in  his  certi* 
ficate,  in  so  certifying,  as  the  sale  was  under  an  execution  issued 
on  a  judgment  second  in  point  of  time,  and  not  on  the  youngest 
judgment. 

By  the  Caurt^  Nixson,  Ch.  J.  A  judgment  creditor^  by  pay- 
ing the  purchase  money  and  interest  within  fifteen  months  after 
the  sale,  acquires  all  the  right  and  title  of  the  original  purchaser^ 
2  R.  S.  371,  372,  §  51, 53,  64,  and  when  he  has  thus  acquired 
the  title,  any  other  creditor  who,  might  have  acquired  it  may 
beeome  a  purchaser  from  the  first  creditor  by  reimbursing  him 
the  sum  he  may  have  paid  to  acquire  such  title,  and  interest, 
tc^ether  with  his  judgment,  if  a  prior  lien.  §  55.  And  so  by 
^  56,  any  third  or  other  creditor j  may  become  a  purchaser  from 
any  second,  third  or  other  redeeming  creditor.  The  69th  ^  pro- 
vides, that  the  sums  required  to  be  paid  to  acquire  the  title  of 
the  original  purchaser  or  to  become  a  purchaser  from  any  creditor, 
may  be  paid  to  such  purchaser  or  creditor j  or  to  the  officer  who 
made  the  sale.  One  question  involved  in  this  case  is,  whether 
on  redemption  by  the  second,  third  or  other  judgment  creditor, 
after  redemption  by  the  first  creditor,  the  money  may  be  paid  to 
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the  purchcuer^  or  whether  it  must  be  paid  to  the  last  redeeming 
creiUcr  or  to  the  officer  1 

The  69th  ^j  I  think,  is  to  be  taken  distributivelj  ;  payment 
should  be  made  to  the  person  standing  as  purchaser  at  the  time^ 
or  to  the  officer  who  made  the  sale.  The  redemption  is  from  him 
first)  and  then  from  the  redeeming  creditor  who  has  acquired  hi& 
rights.  After  the  money  is  paid,  the  purchaser  no  longer  stands 
in  that  relation.  By  the  terms  of  the  act,  the  redeeming  creditor 
^  shall  thereby  acquire  all  the  rights  of  the  original  purchaser.'^ 
§  51.  And  the  next  creditor  becomes  a  purchaser  from  him  by 
reimbursing  the  money  paid,  and  paying  his  lien  as  the  case 
may  be.  ^  53.  After  this,  the  first  creditor  is  no  longer  the 
purchaser^  nor  has  he  any  interest  in  the  proceeding ;  he  as  well 
as  the  original  purchaser  have  their  money,  all  that  belongs  ta 
them  under  the  act,  and  the  creditor  advancing  it  stands  in  their 
places.  He  is  both  purchaser  and  creditor,  as  it  respects  the 
making  of  subsequent  redemptions.  The  59th  ^  must  be  con* 
strued  in  connection  with  the  rights  and  relative  positions  of  the 
purchaser  and  creditor^  according  to  the  previous  section,  and 
then  there  can  be  no  great  difficulty  in  comprehending  its  mean- 
ing ;  it  will  be  apparent  that  the  terms  must  be  taken  distribu- 
tively,  and  applied  agreeably  to  their  relative  situations.  Any^ 
other  view  would  lead  to  great  inconvenience  ;  parties  would  be 
multiplied  indefinitely  from  whom  redemption  could  be  made  f 
and  the  money,  whatever  might  be  the  amount,  could  be  placed 
in  the  hands  of  persons  who  had  no  interest  whatever  in  the 
fund,  or  the  proceeding. 

Payment  may  be  made  in  every  case,  to  the  ({fficer  who  made 
the  sale,  for  the  benefit  of  the  purchaser  or  creditor  entitled  to 
the  same.  ^  59.  It  may,  therefore,  be  paid  to  the  sheriff,  or 
the  deputy  who  sold  the  premises ;  both  made  the  sale  :  one  in 
fact,  and  the  other  in  judgment  of  law. 

In  this  case,  the  term  of  office  of  the  sheriff  expired  before  the 
time  for  redemption  had  ended,  and  it  is  supposed  that  the  pow- 
ers of  the  deputy  to  act  had  ceased.  This  is  a  mistake,  as  will 
be  seen  by  reference  to  the  following  cases  :  3  Coweriy  89  ;  9 
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td.  233  ;  6  Wendell^  224,  S.  C.  in  error.  The  several  sections 
t>f  the  act  relied  upon  by  the  counsel  against  the  motion,  §  65, 
^67  inclusivBy  merely  provide  for  the  cases  of  death  or  removal  of 
the  sheriff,  and  do  not  apply  where  the  term  has  expired  by  lapse 
vftime. 

The  payment  made  to  the  sheriff  by  the  relator  by  means  of  a 
theck  upon  a  bank,  it  not  being  shown  that  the  money  was 
received  on  the  same,  is  ineffectual.  A  check,  until  paid,  is  no 
payment.  4  Johns.  R.  304.  4  Cowen^  553.  Money,  or  what 
is  equivalent,  must  be  paid.  9  Johns,  JR.  263.  The  note  of 
the  agent  might  as  well  have  been  received.  If,  however,  the 
money  was  received  on  the  check  before  the  expiration  of  the 
time  for  redemption^  as  was  probably  the  fact,  il  would  be  suffi- 
cient. 

It  appears  from  the  certificate  of  the  deputy  that  the  sale  was 
made  iy>on  the  youngest  of  the  three  judgments  against  the 
Brownville  Cotton  Factory,  and  upon  which  the  relator  seeks  to 
redeem.  If  this  be  so,  there  is  of  course  no  question'  in  the  case, 
as  the  58  §  denies  the  right  of  the  party  under  whose  execution 
real  estate  is  sold  to  acquire  the  title  of  the  original  purchaser ; 
but  his  affidavit  is  produced  since  the  notice  of  the  motion,  (which 
for  that  reason  cannot  be  read,)  alleging  a  mistake  in  the  certifi- 
cate, and  that  the  sale  was  made  under  the  second  judgment. 

On  the  ground  then  of  the  defective  payment,  and  that  it  ap- 
pears upon  the  papers  regularly  before  us  that  the  sale  was  under 
the  youngest  judgment,  and  by  virtue  of  it  the  relator  seeks  to 
redeem,  the  motion  must  be  denied  with  costs ;  but  the  relator 
lias  leave  to  renew  his  motion. 


Peck  vs.  Acker. 


A.  sheriff,  seed  for  an  aNst  dose  ^y  hhn  in  the  execation  of  proecn  if  entitled  to  take 
upon  himself  the  eondoct  of  the  defence  and  to  retain  such  attorney  as  he  sees  fl^ 
notwilhstanduf  that  he  was  IndemniAed  by  tlie  party  saing^  out  the  process. 

In  this  case,  which  is  an  action  of  replevin  against  the  defend- 
ant 88  sheriff  of  the  city  and  county  of  New- York,  for  taking 
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Certain  property  on  an  ex^Qution  issued  in  faror  of  Gardner  Gel- 
hip^  an  application  was  made  in  behalf  of  the  plaintiff  in  the 
eacepntionj  that  he  be  permitted  to  dedfend  the  action  by  a  certain 
law  firn^  in  the  city  of  New-York  as  his  attorneys,  and  that  they 
be  substituted  as  such  attorneys  for  JV*.  B.  Blunty  Esq.  who  had 
been  employed  by  the  sherifi  to  conduct  the  defence  of  the  suit^ 
and  had  given  notice  of  retainer  to  the  plaintiff's  attorney;  who, 
in  consequence  of  haying  received  such  notice  previous  to  the 
notice  of  retainer  being  serveilby.  Mr.  Oallup's  attorneys^  refused 
to  receive  notice  from  th^.  Mr.  Gallup  ha^  fully  indenmi&ed 
the.  sheriff  against  all  damages  to  which  be  may  be  put  in  con- 
sequence of  the  levy. 

By  the  Courty  Nelson,  C.  J.  We  are  inclined  to  think  the 
sheriff  should  be  allowed  to  retain  the  attorney.  Notwithstand- 
ing the  indemnity,  he  is  still  interested  in  the  management  of  the 
defence,  both  as  to  the  amount  in  controversy  and  the  time  when 
it  shall  terminate.  .  A  protracted  litigation  may  increase  the 
contingencies  as  to^the  ultimate  sufficiency  of  the  security,  and  an 
omission  properly  to  defend  may  swell  the  recovery  far  beyond 
the  amount  contemplated  when  the  surety  was  taken.  As  a  gene- 
ral rule  the  party  to  the  record,  and  immediately  liable  for  the 
result  of  the  litigation,  should  control  the  attorney  ;  to  create  an 
exception,  the  circumstances  should  be  very  strong.  If  the 
sheriff  should  conduct  the  defence  improperly  and  by  reason 
thereof  a  recovery  be  had  against  him,  the  indemnitor  can  avail 
himself  of  such  improper  conduct  in  the  action  against  him* 
Upon  the  whole,  the  sheriff  should  always  be  permitted  in  case^ 
like  this  to  take  upon  himself  the  conduct  of  the  defence,  and 
to  retain  such  person  as  attorney  as  he  sees  fit. 

Motion  denied. 
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The  People,  ex  relatione  Boyden  and  others,  i;^.  The  Superior 

Court  of  the  City  of  New-York. 

▲Iter  exeeption  to  ipecial  bail,  the  plaintiff  aiay  looJM  mch  excaption  without  re- 
qofring  a  juitillcatio]]^  provided  the  waiver  be  before  the  expiratioo  of  the  tbae 
for  justification. 

Special  bail.  The  saperior  eeurt  of  the  city  of  New- York 
ordered  an  eximentur  to  be  endoraed  6a  a  bail  piece  under  these 
circumstancea :  On  the  16th  January  a  declaration  was  aerred 
de  bene  eese^  in  a  suit  commenced  by  tiie  relators  by  capiat.  On 
the  85th  January  special  bail  was  put  in,  and  notice  thereof  given 
to  the  plaintiSs'  attorney,  who  on  the  next  day  excepted  to  the 
bail,  and  gave  notice  of  exception.  On  receiving  notice  df  ex* 
ception,  the  attorney  for  the  defendant  applied  to  the  plaintiffiiP 
attorney  to  withdraw  the  exception,  who  agreed  to  do  so  if  his 
clients  would  consent,  and  shortly  thereafter  {fremous  to  the  eX' 
firalion  of  the  time  for  justi/Uaiion)  s^ved  a  noticey  in  writing 
iq>on  the  defendant's  attorney  waiving  the  exception,  and  inform- 
ing him  that  a  plea  would  be  received.  The  defendant  not  put- 
ting in  a  plea,  his  default  was  entered,  and  judgment  perfected. 
Subsequently  the  exception  on  the  bail  piece  was  erased,  and  a 
suit  commenced  on  the  recognizance  of  bail.  The  superiorcourt 
set  aside  the  proceedings  against  the  bail,  and  directed  an  exono- 
retur  to  be  endorsed  on  the  bail  piece. 

7.  Sedgwickj  jun.  moved  for  a  mandamus  requiring  a  va- 
catur of  the  order  directing  the  endorsement  of  the  exoneretar, 
and  in  support  of  his  motion  cited  1  Taunton^  426.  fie  admitted 
that  there  were  several  cases  in  our  books  where  the  practice 
seemed  to  have  been  held  in  conformity  to  that  of  the  superior 
court,  but  insisted  that  the  decision  in  Taunton  ought  to  be  fol- 
lowed. The  exception  to  the  sufficiency  of  bail  is  allowed  for 
the  security  of  the  plaintiff  in  the  action  ;  its  effect  is  destroyed 
by  a  justification  ;  and  if  the  plaintiff  in  an  action  after  excep- 
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tion  become  satisfied  with  the  sufficiency  of  the  bail,  he  could 
not  perceive  any  reason  why  he  should  not  be  permitted  to  say 
so  without  requiring  a  justification. 

M.  T.  Reynolds  J  contra. 

Sy  the  Courts  Nelson,  Ch.  J.  In  Flack  v.  Eager^  4  Johns. 
R,  186,  the  proceedings  against  the  bail  were  set  aside,  and  an 
exoneretur  ordered  ;  bmt  there  the  exception  had  never  been 
waived,  or  erased^  In  2%e  People  r.  Judges  of  Onondaga^  1 
Cowenj  64,  after  the  exception,  the  plaintiffs  being  indemnified 
against  the  insufficiency  of  the  bail,  served  notice  of  waiver, 
received  a  plea,  and  proceeded  to  judgment.  The  common  pleas 
refused  to  order  an  exoneretur,  and  this  court  compelled  them  to 
make  such  order.  It  does  not  appear  whether  the  notice  of 
waiver  was  after  the  time  for  justification  or  not.  The  opinion, 
however,  seems  to  be  placed  upon  that  ground.  The  court  say, 
if  special  bail  do  not  justify  within  the  time  allowed  by  the  rules, 
they  cease  to  be  bail.  The  plaintiffs  cannot  then  hold  them  by 
waiving  the  exception.  In  Thorp  v.  Faulkner y  2  Cotoen,  614, 
after  the  exception,  the  attorneys  for  both  parties  agreed  by  parol 
to  waive  it,  and  to  proceed  in  the  case.  The  court  ordered  an 
exoneretur,  putting  the  decision  principally  upon  The  People  ▼. 
The  Judges  of  Onondaga,  It  does  not  appear  here,  whether  the 
waiver  was  after  the  time  for  justification  or  not.  I  infer,  how- 
ever, that  it  was. 

It  is  well  settled  that  the  bail  cease  and  are  to  be  deemed  out  of 
court)  if  they  do  not  justify  within  the  time  allowed ;  and  after 
this,  it  may  well  be  that  the  plaintiff  cannot  waive  the  ex^ 
ception,  and  that  even  the  attorneys  cannot  do  so  without  the 
assent  of  the  bail,  9  Wenddlj  478 ;  their  contract  is  at  an  end. 
But  if  the  waiver  takes  place  brfore  the  time  for  justification  has 
expired,  I  am  unable  to  discover  any  reason  against  giving  it 
effect,  either  in  respect  to  the  bail  themselves  or  their  principals ; 
nor  can  I  find  any  case  deciding  the  contrary.  Indeed,  it  is 
settled,  that  serving  a  declaration  in  chief  after  exception. 
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operates  per  $t  as  a  waiver  of  it ;  if  this  act  of  the  party  indi- 
^ctly  operates  as  a  waiver^  why  should  not  effect  be  given  to  an 
express  waiver  ?  Notice  of  exception  must  be  in  writing^  and  it 
may  well  be  that  a  parol  waiver  would  be  insufficient. 

Understanding  the  cases  as  above  explained,  as  at  present 
advised,  I  think  the  alternative  writ  should  ^ssue. 


St.  John  &  Witherell  t^^.  S.  &  L.  W.  Holmes. 

Wb«r6  one  of  the  forinen  of  a  Arm  ezeeated  a  warrant  qf  attomeff  under  seal^  tor 
himself  and  as  attorney  for  his  partner,  authorizing  the  confession  of  a  jadgment, 
which  was  accordingly  entereil  a^intt  both  defendants,  the  court  refused  to  set 
aside  the  Judgment  on  the  application  of  the  defendant  who  had  executed  the 
warrant  of  attorney.  The  affidavit  on  which  the  motion  was  founded  being  made 
by  him,  he  was  deemed  the  sole  mover  in  the  matter,  although  the  notice  of  the 
motion  purported  to  have  been  given  for  both  the  defendants. 

Confession  of  judgment  by  one  of  several  partners.  The 
plaintiffs  filed  a  declaration  and  entered  a  rule  to  plead,  but  be- 
fore service  of  copies  of  the  declaration  upon  the  defendants, 
received  a  ivarrant  of  attorney  under  seal,  executed  by  S.  Holmes 
for  himself  and  as  attorney  for  his  copartner,  authorizing  the 
confession  of  a  judgment  in  favor  of  the  plaintiffs  ;  and  by  vir- 
tue of  which  a  judgment  was  accordingly  entered  against  both 
defendants.  A  motion  is  now  made  to  set  aside  the  judgment 
and  subsequent  proceedings,  on  the  ground  that  the  warrant  of 
attorney  was  executed  by  one  partner  without  authority  from 
the  other.  The  notice  of  the  motion  purports  to  be  given  for 
both  the  defendants,  but  the  affidavit  upon  which  it  is  founded  is 
the  affidavit  of  S.  Holmes  alone. 

By  the  Courts  Nelson,  Ch.  J.  In  Green  Sf  Mosher  v.  W.  tf 
T.  Bealsy  2  Cainesy  254,  the  judgment  was  entered  up  on  a  bond 
and  warrant  of  attorney,  signed,  as  in  this  case,  by  only  one  of 
the  partners,  without  authority  from  the  other.  It  was  held 
good  against  the  partner  giving  the  warrant,  but  inoperative  as 
to  the  other  if  he  chose  to  avail  himself  of  the  defect ;  that  the 
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court  would  not  interfere  except  on  his  application,  as  he  might 
acquiesce  in  what  his  partner  had  done ;  and  that  even  if  he  did 
supply,  the  court  would  not  set  aside  the  judgment^  but  amply 
direct  the  execution  not  to  be  served  on  his  person  or  property. 
See  also  1  Wenddlj  336.  The  case  of  Crane  v.  Frenchj  1  Wen- 
delly  811,  in  connexion  with  the  3d  section  of  the  act  of  1838| 
Statutes^  sess.  of  1833,  p.  396,  shews  that  the  judgment  in  this 
case  is  irregular,  for  the  reason  that  the  partner  was  not  in  court 
when  the  confession  was  giyen.  This  seems  to  be  essential, 
whether  the  suit  be  commenced  by  writ  or  declaration,  in  order 
to  have  it  operate  under  the  join^  debtor  act.  See  also  10  TFen- 
dtlly  630.  But  still,  under  the  practice  before  alluded  to,  the 
partner  aggrieved  must  move.  Has  he  done  so  in  this  case  1 
The  attorneys  appear  for  bath  defendants  in  the  motion,  but  it  is 
founded  upon  the  affidavit  of  the  one  who  gave  the  warrant;  he 
is  setting  up  his  own  fraud  by  way  of  defeating  the  judgment. 
Should  not  the  co-partner  deny  the  authority  and  shew  his  dissent  ? 
His  silence  in  Oreein  tr  Mosher  v.  W.  4r  T.  Bealsy  was  deemed 
an  acquiescence  in  the  use  of  his  name.  1  Wenddlj  336.  In 
the  absence  of  any  proof  of  his  dissent  of  the  use  of  his  name, 
it  seems  to  me,  according  to  the  practice  as  settled,  we  are  bound 
to  hold  the  proceedings  regular. 

The  distinction  between  this  application  to  the  equitable  inter- 
ference of  the  court,  and  the  case  of  an  action  upon  the  instru- 
ment on  plea  of  non  est  factum^  where  the  issue  would  stand 
upon  strict  principles  and  the  verdict  must  be  for  the  defendants, 
is  noticed  in  the  cases  above  referred  to. 


Motion  denied  with  costs. 
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Where  the  defence  to  an  action  it  «f«fy,  and  the  plea  hafh  been  duly  Terified  to  at 
to  entitle  the  defendant  to  the  right  to  examine  the  plaintiff  at  a  witnett,  the  de« 
fendant  U  f  eemt  may  claim  the  pergonal  attendanee  of  the  plaintiff  when  the  lattw 
it  a  non-reHdeni  of  the  atate>  and  it  not  bound  to  accept  a  eomnUsiUm  to  take  hit 
tettimooy;  the  court  in  banlc  will  not  however  make  any  order  in  the  metter,  flie 
proper  courte  being  to  apply  to  the  circoit  jadge  to  put  off  the  trial  in  caae  the 
plaintiff  does  not  attend  after  recetving  notice  to  fhait  tSSheU 

Practice  under  usury  laws.  On  an  affidavit  setting  forth  that 
the  defence  in  this  case  is  usury,  that  the  plea  is  duly  verified, 
that  the  defendant  can  not  safely  proceed  to  trial  without  the 
testimony  of  the  plaintiff  who  resides  in  the  state  of  Vermont, 
and  that  the  cause  is  noticed  for  trial  at  the  Monroe  circuit,  a 
motion  is  made  to  stay  proceedings  unless  the  plaintiff  shall  at- 
tend the  trial,  so  that  he  may  be  examined  as  a  witness,  in  pur* 
suance  of  the  provisions  of  the  act  to  prevent  usury,  Statutes^ 
Sess.  of  1837,  p.  487,  §  2. 

P.  Caggcfy  for  the  motion. 

j9«  Tabefj  contra. 

By  the  Court y  Cowen,  J.  The  second  section  of  the  statute 
provides  that,  in  the  case  made  by  the  defendant's  affidavit,  the 
plaintiff  may  be  called  an4  examined  as  a  witness  in  the  same 
manner  as  other  witnesses  may  be  called  and  examined.  No 
doubt  this  court  has  power  to  grant  the  motion  ;  but  the  pmtting 
off  trials  for  the  reason  that  material  witnesses  are  absent,  is  an 
office  which  can  be  more  discreetly  exercised  by  the  circuit  judge. 
Jfon  constat  that  the  plaintiff  will  not  attend  upon  due  notice 
that  his  presence  is  required.  Where  the  plaintiff  is  the  real 
party  in  interest,  and  a  sworn  defence  is  interposed  according  to 
the  statute,  it  is  no  doubt  reasonaUe  to  require  his  personal  at* 
tendance  on  the  usual  affidarit  of  materiality,  even  though  he  be 


€1&  CASES  IN  TH£  8UPR£Bl£  COURT. 


The  People  v.  Acker. 


a  non-resident  of  the  state,  provided  the  defendant  shall  desire 
it.  The  circuit  judge,  howeveri  has  the  power  to  postpone  the 
trial,  the  same  as  in  other  cases,  and  should  be  appealed  to.  The 
motion  is  denied ;  but  without  costs. 


Tms  p£Opt£  ex.  rtl.  Oakley,  es.  Acker,  Sheriff  of  the  City  and 

County  of  New- York. 

An  order  to  prosecute  a  dieriiPi  bond,  f^iven  by  him  (o  be  released  from  arrrest  on 
aUaehment,  will  not  be  (granted  until  after  a  defknlt  upon  a  second  caU  of  the 
sheriff  at  a  general  term. 

The  sheriff  may  be  caUed  on  the  two  non-enumerated  days  next  sueeeediog  or  in* 
eluding  the  return  day.  tf  the  attachment  be  returnable  after  the  non-enumer  i  ted 
days  have  passed,  he  may  be  called  on  the  day  of  the  return  of  the  process,  and  a 
second  time  on  the  first  non-enumerated  day  in  the  next  term ;  but  it  is  irregolar 
after  a  call  of  a  sheriff  in  one  term,  to  permit  a  term  to  intervene  before  malcinf 
a  second  JsaXL  without  fretUmt  fioMcs  to  the  bherilL 

The  defendant  was  attached  for  not  putting;  in  special  bail  in 
repleyin,  for  one  Hopkins  at  the  suit  of  the  relator.  The  attach-^ 
ment  was  returnable  on  the  first  Monday  of  January  last,  but 
was  not  served  in  its  life.  After  it  expired,  the  coroner  who 
held  it  sent  it  to  the  sheriff  (the  defendant)  who  admitted  the 
service,  and  caused  the  writ  to  be  filed,  with  a  rettim  endorsed) 
on  the  28th  of  January,  nunc  pro  ftiHC.  Before  this,  however, 
to  wit,  on  the  18th  of  January,  the  second  Friday  of  the  January 
termy  the  relator's  attorney  caused  the  sheriff  to  be  called,  and 
his  default  for  not  appearing  to  be  entered.  He  ^erwards  pro- 
ceeded against  the  coroner  for  not  returning  the  attachment 
against  the  sheriff  in  season,  and  the  coroner  was  ordered  to  pay 
the  costs  of  the  proceeding,  and  that  the  attachment  against  him 
should  be  thereupon  discharged.  The  court  intimated  in  their 
opinion,  that  the  sheriff  was  still  liable  to  be  proceeded  against, 
on  the  attachment  against  him  ;  and  assigned  that  as  one  reason, 
why  they  did  not  impose  a  heavier  penalty  on  the  coroner.  On 
the  12lh  of  July,  the  second  Friday  of  the  July  <erm,  the  rela- 
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tor's  attorney,  vrithout  any  previous  notice  to  the  sheriff,  caused 
him  to  be  called  again,  and  had  his  default  for  not  appearing  en- 
tered ;  and  moved  and  took  a  rule  to  prosecute  the  bond  which 
he  had  executed  to  the  coroner  for  his  appearance  on  the  origi- 
nal attachment.  Of  this  proceeding,  he  afterwards  gave  notice 
to  the  sheriff.  A  motion  is  now  made  to  set  aside  the  last  rule 
for  irregularity. 

JV*.  B.  Blunt  If  M.  T.  Reynolds^  for  the  motion. 

J.  H.  Stuart,  contra. 

By  the  Court,  Cowen  J.  I  am  inclined  to  think  that  the  cal) 
of  the  sheriff  on  the  18th  of  January  might  have  been  considered 
regular,  had  the  relator  so  chosen  to  regard  it,  after  he  found 
that  the  sheriff  had  himself  consented  to  the  return  and  filing  of 
the  attachment  as  of  a  previous  day.  The  relator  did  not,  how- 
ever, treat  the  return  as  regularly  made  at  the  day  ^  but  disaf- 
firmed it,  and  proceeded  against  the  coroner  for  not  making  it  in 
season.  It  is  not  necessary  to  deny  that,  after  the  latter  pro- 
ceeding had  been  disposed  of,  he  might  still  have  recurred  to 
the  original  call,  and  made  it  the  foundation  of  that  in  July  term, 
had  he  given  previous  notice  of  such  intention  to  the  sheriff. 
But,  as  the  matter  stood,  the  whole  was  a  complete  surprise  on 
the  sheriff,  to  say  the  least.  It  was  out  of  the  ordinary  coarse 
of  practice,  which  is  to  call  the  sheriff  twice  in  full  term  on  the 
two  non-enumerated  days  next  succeeding,  or  including  the  re- 
turn day.  Where  the  attachment  is  returnable  after  all  the  non- 
enumerated  days  are  past,  the  first  call  may  be  made  on  the  re- 
turn day.  So  much  the  sheriff  must  hold  himself  ready  to  meet, 
and,  if  in  default  on  the  second  call,  his  bond  may  be  prosecuted 
on  the  usual  order  for  that  purpose,  or  a  further  attachment  may 
issue,  or  both  may  follow,  according  to  circumstances.  If  the 
relator  will  go  on  without  giving  any  notice  beside  that  deriva- 
ble from  the  attachment,  he  must  strictly  follow  up  his  days  in 
the  order  mentioned.  If  he  omit  to  do  so,  the  utmost  we  can 
allow^  is,  that  he  shall  not  lose  his  suit,  but  may  still  go  on  with 
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his  ealls  upon  dae  notice  for  snch  time  as  he  would  be  bound  to 
give  of  any  other  motion.  That  enables  the  sheriff  to  appear 
and  answer  interrogatories,  or  submit  to  terms.  Such  is  the 
course  which  should  have  been  pursued  in  this  instance. 

The  proceedings  of  the  relator  are,  therefore,  irregular,  and 
must  be  set  aside  with  costs. 


Ex  parte  Van  Riper,  a  non-resident  debtor. 

In  A  pr oeiMlMiff  5y  aUiukmmU  •gaAatl  a  non-reHisnt  debtor,  ifvbo  it  ■ooglit  to  ba 
charged  at  a  director  of  a  foreign  bank,  the  preiident  and  directors  of  whicli  are 
by  iti  charter  declared  to  be  individually  WihU  for  all  notes,  &c.  issued  by  the 
bank,  It  is  not  necessary  for  tlie  purpose  of  showing  penaaal  luMiUy,  that  flie 
charter  should  be  pioduced  as  part  of  the  pfsNmMary  p'oqft,  dn  the  applieatioii 
for  process. 

On  a  motion  to  set  aside  (he  attachment,  the  court  win  enquire  into  the  parwontU 
UabiHty  of  the  person  sought  to  be  charged;  and  will  hold  him  personally  liable 
If  the  charter  of  the  bank  declares  that  he  shaU  be  so  held. 

It  is  no  objection  to  the  rttnedy  by  attacliment,  that  the  act  of  incorporaUon  givea 
an  adion  in  the  ordinary  mode,  in  which  tlie  plaintiff  may  declare,  9lc.  A  party 
to  whom  am  aetitm  is  th\is  given,  is  not  confined  thereto,  but  may  resort  to  amj 
form  of  remedy  known  to  the  law,  and  he  may  do  so  in  any  pfees  where  the 
debtor  or  his  property  can  be  found. 

Motion  to  set  aside  an  attachment.  On  the  31st  May,  1839, 
an  attachment  was  issued  by  the  circuit  judge  of  the  first  circuit 
against  the  real  and  personal  property  of  Cornelius  O.  Van 
Riper,  as  a  non-resident  debtor,  under  1  /t.  S.  764,  2d  ed,  §  1^ 
sub.  2,  et  itq.  The  non-residence  of  Van  Riper  was  duly  shown 
by  the  affidavits  of  two  witnesses.  The  petition  for  the  attach* 
ment  was  presented  by  T.  S.  Underbill  and  J.  T.  Smith,  wh« 
stated  that  they,  as  partners  in  trade,  had  a  demand  for  (3,6769 
OTtr  and  above  all  discounts,  arising  on  a  certain  check  or  draft 
of  the  Manufacturers'  Bank  of  Belleville  upon  the  Merchants^ 
Bank  in  the  city  of  New- York,  dated  6th  April,  1839,  for  th« 
^  sum  stated,  of  which  check  they  the  applicants  were  holders  and 
owners,  and  which  had  been  duly  protested  for  non-payment : 
that  Van  Riper  was,  by  the  act  of  incorporation  of  the  Manufac- 
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tarers'  Bank  of  Belleyille,  made  personally  liMe  as  a  director 
thereof  at  the  time  of  the  making  of  the  check.  They  also 
stated  that  they  had  another  demand  arising  upon  certain  pro- 
missory notes  of  the  same  bank,  payable  to  bearer,  of  which 
they  the  applicants  were  also  the  holders  and  owners.  The  ap- 
plicant Underbill  made  affidavit  that  the  facts  set  forth  in  the 
petition  were  true  ;  that  Van  Riper  was  justly  indebted  to  his 
firm  in  the  amount  and  manner  stated,  over  and  above  all  dis- 
eounts  arising  upon  the  check,  &c.  ^  upon  which  the  said  C.  O. 
Van  Riper  is,  by  the  charter  of  the  said  bank,  personally  respon- 
sible as  a  director  thereof." 

A  motion  was  made  to  set  aside  the  attachment,  mainly  on  the 
ground  that  «n  attachment  will  not  lie  against  a  corporate  direc- 
tor of  the  Belleville  Bank,  inasmuch  as  the  remedy  given  by 
the  charter  is  local  to  New-Jersey ;  or  at  any  rate,  being  pre- 
scribed by  the  charter,  creditors  are  bound  to  follow  it  strictly. 
It  was  also  insisted  that  the  papers  on  which  the  attachment 
issued  were  insufficient,  inasmuch  as  the  charter  of  the  bank  was 
not  produced  to  the  circuit  judge,  nor  was  it  properly  in  evidence 
before  him.  That  the  provision  in  the  charter  imposing  personal 
liability  was  stated  in  a  general  way  by  affidavit ;  whereas,  it 
should  have  been  shown  particularly. 

A  copy  of  the  charter  was  produced  on  the  motion  by  the 
counsel  for  Van  Riper,  who  was  named  in  it  as  one  of  thirteen 
directors.  It  was  passed  in  February,  1834,  and  is  an  act  of 
incorporation  conferring  the  power  of  conducting  the  business  of 
the  bank  on  the  board  of  directors.  The  14th  section  provides 
that  the  president  and  directors  shall  jointly  and  severally  be  and 
continue  liable,  individually,  to  every  creditor,  for  the  payment 
of  any  bills  obligatory  or  of  credit,  note  or  notes,  that  they  or 
any  of  them  may  issue  or  circulate,  and  upon  demand  being 
made  at  the  bank  during  the  usual  hours  of  business,  and  refusal 
thereof,  an  action  may  be  brought  against  the  persons  then  acting 
as  president  and  directors,  jointly  or  severally  ;  and  that  it  shall 
be  lawful  for  the  plaintiff  or  plaintiffs  to  declare  generally  for 
money  had  and  received,  with  a  specification  of  dates,  sums, 
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psjeeS|  and  numbers  of  the  bilk  or  notes^  fltc,  and  that  upon 
judgment,  &c.  execution  shall  issue. 

W.  Rutherford^  for  the  motion. 

R.  Lockwoodj  contra. 

By  the  Court^  Cowen,  J.  Was  the  proof  of  the  debt  sufficient 
in  the  first  instance  ?  I  think  it  was.  The  statute  declares,  §  3, 
that  the  application  may  be  made  by  any  creditor,  &c.  haring"  a 
demand  against  the  debtor  personally^  arising  upon  contract,  &c. 
amounting  to  $100  or  upwards,  &c.  By  §  4,  the  application  is 
to  be  in  writing,  and  yerified  by  the  affidavit  of  the  credi- 
tor^ &c.  in  which  shall  be  specified  the  sum,  &c.  over  and  above 
all  discounts,  &c.  and  the  grounds,  &c.  The  objection  for  in- 
sufficiency is  founded  mainly  on  the  supposed  defect  in  not 
showing,  by  production  of  the  charter,  how  the  personal  liability 
of  Van  Riper  arose.  That  was  not  necessary.  Had  the  proof, 
at  the  outset,  stated  that  he  was  a  corporator ^  then  prima  facte 
he  would  not  have  been  personally  liable,  and  it  must  have  been 
shown  how  he  came  to  form  an  exception  to  the  general  rule 
which  exempts  the  member  of  an  aggregate  corporatidft.  But 
the  application  did  not  state  that  the  Belleville  Bank  was  incor- 
porated, nor  imply  that,  except  in  the  clause  charging  personal 
liability.  The  bank  might  have  been  a  mere  partnership  or  joint 
stock  company  ;.  and  that,  I  think,  must  have  been  intended  upon 
the  language  of  the  opplication,  had  it  not  gone  on  to  sho^  how 
the  liability  arose.  The  common  law  favors  the  personal  lia- 
bility of  the  members  for  all  the  debts  of  a  company.  Exemp- 
tion is  an  exception,  to  be  shown  by  the  other  side.  Strictly, 
therefore  it  was  not  necessary  to  show  at  all  how  Van  JEliper 
came  to  be*personally  liable. 

But  if  it  were  necessary  to  show  personal  liability  specially,  it 
was  sufficiently  done.  The  statute  does  not  require  primary  proof^ 
but  only  an  affidavit  3  nor  does  it  demand  the  same  particularity 
of  statement  as  in  a  declaration.    The  afiUavit  must  show  that 

« 

the  demand  arose  on  contract,  and  the  amount  due.    These  are 
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4lie  two  great  objects.  They  give  jurisdiction  to  the  commis- 
aoner  so  far  as  the  debt  is  oonc^rned,  and  may  be  stated  in  a 
general  vay.  See%^  and  4.  Matter  of  HoUuigiheadj€  Wen- 
Mi,  563.    Matter  of  CUhtrt,  7  id.  490,  491. 

Then  is  Van  Rip«r  personally  liable  upon  the  charter  now 
shown  within  the  meaning  of  the  non-resident  attachment  sta- 
tute 1  This  is  a  material  inquiry ;  for  personal  liability  is  made 
an  express  ingredient  of  jurisdiction.  To  this  the  charter  is 
express.  The  prerident  and  all  the  directors  are,  by  the  charter, 
made  jointly  and  severally  liable,  as  individuals. 

But  the  charter,  after  declaring  that  they  shall  be  personally 
liable,  immediately  goes  on  to  provide  that  a  joint  or  several 
action  may  be  brought,  and  the  plaintiff  may  declare  in  a  general 
form.  It  is  objected  that  &e  directors  being  corporators  and  not 
liable  at  the  common  law,  but  the  statute  rairing  their  liability  and 
in  the  same  section  giving  a  remedy,  that  alone  must  be  pursued. 
The  answer  is,  that  contracting  as  an  agent  and  director  under 
such  a  charter,  is  the  s^jne  in  legal  effect  as  if  the  directors  had 
signed  and  bound  themselves  as  principal  drawers  or  makers  in 
their  capacity  as  natural  persons.  The  subsequent  provision  in 
the  statute  was  obviously  intended  merely  to  give  the  plaintiff  a 
more  general  and  easy  remedy  at  his  option.  It  neither  express- 
ly denies  the  general  remedies  given  by  law  against  debtors,  nor 
is  thejre  any  rule  of  construction  which  attaches  an  implied  denial 
of  those  remedies  to  such  a  clause.  No  doubt  a  state  may  pass 
a  law  tying  a  creditor  up  to  a  certain  remedy  on  a  contract, 
where  the  law  is  passed  prior  to  the  contract  being  made.  As 
the  creditor  then  knows  the  law,  he  contracts  cum  onere.  But 
the  case  at  bar  presents  no  such  instance.  The  charter  does  not 
confine  the  creditor  to  any  particular  remedy.  It^raises  in  his 
favor  a  debt  against  an  individual,  and  leaves  his  remedy  to  the 
general  methods  of  the  law.  This  view  also  answers  another 
objection  taken,  that  the  remedy  given  by  the  charter  is  local  to 
the  state  of  New-Jersey.  The  charter  in  fact  institutes  no  reme- 
dy. It  binds  Yan  Riper  as  a  debtor.  It  raises  a  debt  against 
him,  which  may,  in  its  own  nature,  be  enforced  wherever  the 
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dtbtor  or  his  property  cud  be  found,  according  to  the  forms  of 
kw  at  the  place  where  fosod* 

My  opinion  is,  tbtft  a  complete  case  of  ttoqualified  personal 
liability  is  made  out  within  the  meaning  of  4he  non-resident  debter 
act,  and  that  the  motioik  to  set  aside  the  proceedings  most  be 
denied. 


In  the  matter  of  Authoitt-stbest,  in  the  city  of  New-Tork. 


Until  iheftnaieo^/irmaikm  of  a  report  of  eovmlflsioners  of  eitimate  and  anewnent 
in  the  laying  ont  or  widening  of  street^  indlyidoaU  whoee  propwtj  was  eoifcteB^ 
plated  to  be  taken^  do  not  aoquire  anj  cmCmT  rigMi  in  reipeoC  to  tlM  dtmag$9 


The  corporation  wlio  let  the  proeeedlngi  on  foot  mkf,  by  leave  of  Che  eonrt^  dlt> 
muMmm  them  at  any  time  befbre  the  Jinel  cmi^KrMeMM  of  tlie  report  $  and  they 
may  do  lo  if  the  report  ha*  been  tent  baelc  to  the  conatiiiionen  for  review  Is 
one  or  ^100  partkulan,  although  it  wm  opprorid  by  the  court  in  tmoH  rupmsU. 

On  a  motion  by  the  corporation  for  leave  to  diseontinne,  aAdayita  ffaowing  tb» 
iMpolky  and  iiifiwfiM  of  granting  the  motion  a^e  innteiaaible. 

In  this  case  the  corporation  presented  a  petition  for  leare  to 
discontinue  their  proceedings  in  the  abore  matter. 

The  petition  stated  among  other  things^  that,  on  the  applicft^ 
tion  of  the  petitioners,  made  to  this  court,  May  ^th^  1837,  com- 
misioners  of  estimate  and  assessment  had  been  appointed,  who 
reported  at  the  special  term,  in  March  lastj  when  the  petitioners 
moved  this  court  that  the  report  be  confirmed.  The  motion 
being  opposed,  an  order  was  directed  and  entered  by  the  clerk 
thus  :  '^  That  the  said  report  be  referred  hack  te  the  said  commis- 
sianers,  for  revisal  and  correction,  by  awarding  to  Maria  Mooney 
by  name,  the  value  of  her  life  estate,  in  one-third  of  the  property 
belonging  to  the  estate  of  Thomas  Mooney,  deceased,  &c.,  and  by 
reducing  the  sum  awarded  to  the  estate  of  said  Thomas  Mooney^ 
to  such  amount  as  may  remain,  after  the  value  of  such  life  estate^ 
&c.,  shall  have  been  deducted.  Msoj  that  the  said  commis- 
sioners be  at  liberty  to  correct  their  report,  by  stating  therein 
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that,  before  the  completion  of  thar  fiaid  eatimate,  &c.,  tibey 
obtained  from  the  corporation,  ft^c  prafilea  aad  plaas  of  the 
adjacent  atreetsi  as  to  the  elevation  or  deprenioa  l^eof,  ftc  ; 
and  it  18  fnrther  ordered,  tkai^  in  all  ether  respects^  tmd  tu  to  all 
<flhtr  purtiesj  the  said  estimate  and  assessment  he  4md  the  sasne  4s 
h^eiby  cof^trmed.^^    See  19  Wendelli  678, 686,  C98, 

Grim^  contra,  offered  affidarits  showing  the  impolicy  and  in- 
justice of  granting  the  prayer  of  the  petition. 

By  the  Courts  CowEir,  J.  If  the  corporation  have  any  right 
to  discontinue,  it  is  the  same  as  that  of  any  other  actor  in  a  legal 
suit  or  proceeding.  A  plaintiff  may,  of  course,  and  at  any  time 
before  verdict,  or  some  step  in  nature  of  a  verdict,  withdraw 
and  be  nonsuited ;  and  even  after  verdict  the  defendant  cannot 
compel  him  to  proceed,  unless  he  have  acquired  some  vested 
right,  which  will  be  affected  by  allowing  the  plaintiff  to  stop 
short  with  the  verdict.  He  can  not  be  questioned  on  account  of 
the  prejudice  which  a  discontinuance  may  occasion.  The  right 
of  the  corporation  in  street  cases  is  not  distinguishable  in  this 
respect  from  their  right  as  plaintiffii  in  an  ordinary  suit.  Courts 
can  not  inquire  into  the  expediency  of  their  exercising  the  right  i 
or,  if  they  can,  they  have  no  1^1  power  to  forbid  its  ex^cise. 
The  affidavits  are  excluded. 

Counsel  were  then  heard  upon  the  right  of  the  corporation  to 
discontinue,  at  so  late  a  stage  in  the  proceeding. 

C  (yConnor  and  /.  JiPKeon,  for  the  corporation. 

D.  Lordjjun.y  and  S.  Stevens^  contra. 

By  the  Cof^i^,  Cowen,  J.  The  cases  heretofore  decided  by 
this  court  and  the  court  of  chanceiy,  leave  it  quite  clear  that 
individuals  acquire  no  vested  right  under  these  street  proceedings 
and  therefore  can  not  insist  that  the  corporation  shall  go  on, 
until  the  final  confirmation  of  the  report  of  the  commisioners  of 
estimate  and  assessment.    K^t,  Ch*  In  the  Corporation  of  JV*; 
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F.  ▼.  Jlf^^e^,  Br  Johns.  Ch.  Rep.  49.  Matter  of  the  application 
tfthe  Mayor ^  $*c.  relative  to  TMrd  street j  6  Cowen,  571.  Haiuh 
kins  T.  The  Trustees  of  Rochester,  1  Wendell  63.  T%e  Ptople 
T*  Brooklyn^  id.  318  et  sequitur,  and  other  cases  there  cited» 
Matter  of  Canal  street,  Wid.  154.  This  yiew  accords  best  with 
the  language  of  the  statute  under  which  the  proceedings  take 
place.  2  R.  L.  of  1813,  pp.  413,  414.  By  that  act,  so  often 
as  this  court  shall  be  dissatisfied  with  the  report  of  the  commia* 
sioners,  it  is  to  be  referred  back  for  reyisal  and  correction  ;  and 
on  the  final  confirmation  of  the  report,  the  corporation  become 
seiaced ;  and,  according  to  the  cases,  the  corresponding  rights  of 
others  Test. 

In  the  case  at  bar,  there  has  been  no  final  confirmation,  within 
the  meaning  of  the  act.  The  whole  report  was  referred  back 
as  the  statute  requires  it  should  be  until  we  should  be  satisfied 
with  it.  The  only  difficulty  raised  i»  based  on  the  concluding 
language  of  the  rule,  which  declares,  that  the  report  is  confirmed 
in  all  respects^  excepting  two  particulars,  wherein  the  commis- 
sioners were  directed  to  make  corrections.  That,  howeyer,  was 
clearly  but  another  mode  of  expressing  the  opinion  of  the  court^ 
'  for  the  benefit  of  the  commissioners  and  parties.     It  could  not 

alter  the  legal  effect  of  the  reference,  which  was  of  the  whole 

report ;  and  indeed  left  the  whole  open  for  possible  reyisal.     The 

i  confirmatory  language  in  which  the  rule  has  been  thought  conye- 

nient,  as  indicating  our  approyal  of  a  certain  portion  of  the  pro- 
ceedings, and  the  word  approved  might  faaye  been  more  apt  than 
I  cmsfirmed;  but  the  legal  result  is  the  same.     Unless  specific  errors 

are  pointed  out  in  some  way,  the  whole  ground  might  be  trayel- 
led  oyer,  and  a  thousand  persons  be  heard  by  the  commissioners^ 
and  again  by  the  court,  though,  on  the  first  hearing,  we  were  sat- 
isfied with  all  except  one  or  two  particulars.  Strictly  speaking, 
there  is  in  any  one  proceeding  but  a  single  report ;  and  what 
,  are  called  second  or  third  supplemental  reports,  are  but  parts  or 

i  modifications  of  a  legal  whole.     As  such  it  passes  by  reference 

I  between  the  court  and  the  commissioners.     It  can  not  be  con- 

firmed piece-meal.    The  whole  proceeding  is  entire,  like  a  suit 


1 
ALBANY,  SEPTEMBER,  1839.  621 

In  the  matter  of  Antlioiiy-itreet. 

at  law  ;  and,  in  a  legal  sense,  the  whole  is  confirmed  or  discon-^ 
tinned  at  a  single  blow.  This,  too,  seems  to  me  the  only  method 
of  considering  the  matter  which  is  feasible  and  just  to  all  parties. 
The  report  of  estimate  and  assessment  alone  is  what  we  have 
power  to  review.  This  has  reference  to  and  is  dependent  on  a 
single  improvement,  which  can  not  be  split  into  fragments,  in 
proportion  as  we  may  from  time  to  time  allow  or  disallow  parts 
of  the  report ;  relative  rights,  claims  and  liabilities  becoming 
vested  and  apportioned  accordingly.    ^ 

It  is  true,  that  the  proceedings  on  the  report  being  entire  and 
indivisible,  a  confirmation  of  part  would  be  a  confirmation  of  the 
whole,  upon  the  general  principle  that  a  plaintiff  or  prosecutor 
can  not  split  his  claim.  If  he  take  judgment  for  a  part,  it  is  a 
judgment  for  the  whole,  and  bars  all  proceeding  by  another  suit 
or  in  the  same  suit  for  the  residue.  But  the  rule  means  a  judg- 
ment or  confirmation  ^a/  in  its  legal  character.  Accordingly  a 
judgment,  which  is  in  form  one  of  nonsuit  by  a  common  magis- 
trate, shall  be  held  to  be  a  nonsuit  or  a  judgment  final  on  the 
merits,  and  barring  a  second  suit,  accordingly  as  the  justice  had 
the  legal  right  to  render  judgment  with  the  one  or  the  other 
effect  at  the  time.  Hes9  v.  Beekman^  11  Johns.  Rep.  457.  El^ 
well  V.  MQueenj  10  Wendell^  619«  These  cases  proceed  on  the 
gronnd  that,  on  given  circumstances,  the  law  directs  a  certain 
judgment  to  be  rendered ;  and  that  it  can  not  be  varied  by  the 
form  of  the  entry.  So  in  the  case  at  bar,  the  law  directed,  on 
this  court  being  dissatisfied,  that  the  whole  report  should  be  re- 
ferred back.  It  was  so  referred  back  by  the  rule,  and  the  subse^  • 
quent  words  of  confirmation  could  not  change  the  legal  effect. 
Strictly  the  whole  stood  open.  See  per  Lord  Ellenboroughy  C 
J.,  in  Stracheyr.  Turley^  11  East,  200. 

The  motion  to  discontinue  is  granted. 
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Gtans  vs.  Parker. 

A  ifcry  i%lir»^iMiib  boMi  will  aot  b«  tst  uide  at^ytt,  when  flM«vidfenMpro« 
dneed  on  a  motton  tor  that  pnrpoie  it  eontnuUetoiy  in  reference  to  the  Tilne  of 
the  property  of  the  person  a^intt  whom  the  execution  isniee  over  and  above 
ibnaer  lieni.  Ihdeed»  ftaeMM>  that  In  no  oaie  will  the  Ktnm  of  a  AeriiT apon 
pfoetw  be  tat  aaide  aa/rff  opoa  alBdavit%  azeapt  where  fraud  or  eoUaeion  la 
ihown. 

This  wbs  a  Aoticm  to  set  aside  as  fialse  a  sheriflPs  return  of 
nulla  bona  upon  a  fi.  fii.  The  sheriff  had  made  a  levy,  but  be* 
coming  satified  that  the  defendant's  property  was  insufficient, 
^rer  and  above  previous  liens,  to  satisfy  the  execution  or  any 
part  of  it,  he  consulted  with  the  plaintiflPs  attorney,  and  returned 
the  fi.  fa.  nulla  ftotia,  &c.  Upon  which  the  plaintiff  filed  a  cred- 
itor's bill  in  the  court  of  chancery,  obtained  an  injunction,  and 
was  proceedUig  to  the  appointment  of  a  receiver.  The  affida^ 
Tits  produced  on  the  motion  to  set  aside  as  false  the  sheriff's  re- 
tarn  were  contradictory :  tboae  on  the  part  of  the  defendant 
tending  to  show  that  the  property  levied  upon  would  have  pro- 
duced on  a  sale  a  sum  greater  than  the  previous  liens,  whilst 
those  in  opposition  to  the  motion  tended  to  diow  that  a  sale 
would  not  have  produced  any  thing  beyond  the  liens^ 

J.  Lovettf  for  the  motion. 

Jl.  Taber^  contra. 

By  tha  Coutty  Cowcn,  J.  I  tx>ld  the  parties  on  this  motion 
being  mentioned,  and  the  papers  being  glanced  at,  that  I  was 
very  sure  I  could  not  give  any  relief  in  the  course  now  taken, 
even  if  it  were  in  fact  due.  It  certainly  is  not  necessary  to  deny 
that  on  a  plain,  uncontested  case  of  collusion,  we  might  interfere 
in  a  summary  way,  though  I  hope  we  have  no  reason  to  antici- 
pate such  a  case.  Even  then  it  is  quite  obvious  how  much  more 
ample  would  be  the  remedy  by  action,  which  might  also  be  pur» 
sued  pari  passu  with  an  indictment.    As  a  general  rule,  the 
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«heriff  must  exercise  hie  diaeretion  and  decide  for  himself,  wheUier 
the  property  on  which  he  has  levied  can  be  made  arailable. 
That  he  c<MMiilt8  the  plaintiff  or  his  attorney  on  the  question  is 
•certainly  no  objection ;  they  are  mainly,  interested  in  the  prth 
^seeding.  If  it  conld  obvionsly  be  made  to  pay  the  plaintiff's 
debt,  I  should  require  a  very  strong  case  to  satisfy  me  that  any 
4nember  of  the  bar  had  procured  the  sheriff  to  make  a  ftlse  return, 
for  the  sake  of  enabling  him  to  obtain  the  costs  of  a  creditor's 
bilK  It  would  be  very  harsh  to  suppose  thait  any  attorney  would 
attempt  such  a  thing;  yet  short t>f  pluin  malpractice  or  corrup- 
tion, we  can  not  interfere.  I  know  the  court  of  chancery  htTS 
refused  to  regard  the  t»bjection  there  that  the  return  to  the  fi.  ia. 
was  false,  Sioors  r.  Ktlseg^  2  Paig€^  418,  and  it  was  remarked 
that  the  defendant  might  apply  here  to  set  aside  the  return,  I 
understand  the  learned  chanceltor  also  to  intimate  that,  in  a  case 
•of  fraud  or  collusion,  he  would  himself  notice  the  objection. 
Surely  we  «an  do  no  more.  Se  fmr  as  we  have  spoken,  it  was  to 
«iy  that  the  sheriff  may^  even  after  a  levy,  return  nulla  b<ma  on 
being  satisfied  that  an  attempt  to  sell  would  be  fruitless  by  reason 
•of  previous  liens.  Champemait  v.  WkUtj  I  Wendell,  92.  So  of 
uny  other  ground  for  honest  belief  in  the  sheriff,  as  if  the  goods 
levied  on  are  claimed  adversity  by  a  third  person,  even  though 
the  claim  be  fraudulent.  We  all  know  the  course  usually  taken 
us  a  remedy.  It  is  an  action  by  the  party  grieved  for  a  false  re- 
turn. That  was  one  remedy  spoken  of  by  the  chancellor  in 
^o&rs  V.  Kdiey.  Several  cases  are  collected  by  Mr.  Grakam 
in  his  practice,  409,  Sd  ed.  shewing  that  the  sheriff  has  a  discre- 

m 

tion.  It  would  be  a  very  harsh  mode  fft  controlling  that  discre* 
tion,  to  set  aside  the  return,  and  displace  the  lien  which  the  party 
may  have  acquired  by  a  creditor^  bill.  The  remedies  of  credi* 
4ors  are  sufficiently  narrowed  by  the  modem,  and  I  will  not  deny 
humane,  course  of  legislation  in  favor  of  unfortunate  debtors. 
All  remedy  by  car.  sa.  is  taken  away  in  respect  to  resident  debtors, 
und  it  is  right  to  secure  the  creditor  every  means  in  his  power  to 
reach  the  debtor's  property  and  convert  it  to  the  payment  of  his 
4ebts  dtort  of  a  hasty  sale  and  sacrifice,  which  is  not  a  very  pro- 
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bable  result  when  the  course  taken  is  by  a  bill  m  chancery.  One 
dear  mode  of  relief  is  open  to  the  defendant — ^payment  of  the 
debt.  That  will  raise  the  injunction  and  supersede  the  receiver  ; 
and  if  his  property  be  so  ample  as  to  fasten  the  charge  ol  a  pal- 
pably false  return  on  the  sheriff,  it  would  seem  to  follow  that  he 
must  have  the  means  of  payment. 

I  took  the  papers  and  consented  to  look  into  this  case,  rather 
from  the  large  amount  of  property  which  was  said  to  be  locked 
up  and  withdrawn  from  the  defendant,  by  the  bill  in  chancery, 
some  fifty  thousand  dollars  at  least,  and  the  confident  belief  of 
eounsel  that  he  had  presented  a  case  for  relief,  than  from  any 
hope  that  I  can  afford  any.    The  more  I  have  thought  and  read 
of  the  matter,  the  more  I  am  satisfied  thai  my  first  impression 
was  correct.    In  Brydges  ▼.  Walfordy  6  MatU.  If  Selw.  42,  3, 
Lord  Ellenborough,  C.  J.  said,  ^'  The  sheriff  acts  according  to 
the  best  information  he  can  procure  at  the  time,  and  makes  his  re- 
turn accordingly."    In  the  late  case  of  Gaubot  t.  De  Crouyj  in 
the  Enhtquer,  2  Dowl.  Pr,  Cos.  86,  the  sheriff's  ofiScer  had 
arrested  the  defendlmt,  who  claimed  to  be  priyileged  as  being  in 
the  service  of  the  Sicilian  minister.    The  affidavits  shewed  very 
strongly  that  the  privilege  was  but  a  pretence,  and  that  the  offi- 
cer had.  coUusively  and  fraudulently  allowed  the  defendant  to  go 
at  large.    The  sheriff  returned  the  defendant's  privilege  as  an 
excuse  for  not  taking  him.    On  motion  to  set  aside  the  return  bb 
false,  and  direct  the  sheriff  to  execute  the  writ,  the  court  refused 
to  interfere,  saying  ^^you  must  resort  to  your  action."    The 
learned  reporter  states  the  rule  to  be  extracted  from  the  case 
thus :  ^^  The  court  will  not  try,  on  affidavits  whether  the  return 
made  by  a  sheriff  to  a  writ  is  false,  even  though  a  strong  case  is 
made  out  shewing  fraud  and  collusion  ;  but  the  parly  must  resort 
to  Jus  remedy  by  action." 
The  motion  must  be  denied  with  costs. 
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Haikes  and  others  vs.  The  Judges  op  Westchester. 

A  retnm  to  a  eeriiorari  cannot  be  ooDtndieted  by  an  assignment  of  errors,  nor  can 
a  fatft  be  specially  assigned  showing  a  want  of  jurisdiction  in  the  tribmuU  to  whith 
the  certiorari  is  sent. 

U  f ftm«  that  an  (uHgHmmii  qf  $rron  is  a  proceeding  not  applicable  to  the  case  of  a 
flosiSMNft  Imo  esrfioraH. 

In  this  case  to  a  commoTi  law  certiorari  directed  to  the  judges 
of  Westchester  county,  the  judges  returned  that  the  commis- 
sioners of  the  town  of  Bedford,  (the  parties  prosecuting  in  the 
certiorsri,)  on  an  application  to  them  for  that  purpose  had  refused 
to  lay  out  a  certain  ^ad ;  that  on  such  refusal  an  appeal  was 
made  to  three  of  the  judges  of  the  court  of  common  pleas  of  the 
county,  a  majority  of  whom  reversed  the  decision  of  the  com- 
missioners, attd  laid  out  the  road  according  to  the  original  appli^ 
cation.  On  the  coming  in  of  this  return,  the  commissioners 
assigned  for  error  that  the  road,  as  laid  out  by  the  judges,  was 
not  the  same  as  that  applied  for  and  passed  upon  by  the  commis- 
sioners.   A  motion  was  made  to  set  aside  the  assignment. 

S.  Stevens^  for  the  motion. 

Jlf.  T.  Rejfiuddsj  contra. 

By  the  Court^  Cowen,  J.  The  motion  must  be  granted  with 
costs.  The  return  cannot  be  contradicted  by  an  assignment  of 
errors.  It  must  be  taken  as  concludve,  and  acted  upon  as  true* 
If  false,  you  must  go  to  your  action.  Vide  per  Piatt j  J.  m 
Rawson  v.  Adorns^  11  Johns.  JK.  131.  — —  v.  Cowpery  6  Mod.  90, 

It  is  supposed  that  an  assignment  of  a  want  of  jurisdiction 
constitutes  an  exception  to  the  rule.  That  is  certainly  not  so. 
where  the  officers  return  that  they  have  jurisdiction ;  nor  am  I 
aware  that  an  issue  has  ever  in  any  case  been  raised  upon  juris- 
diction by  an  assignment  of  errors.  A  want  of  jurisdiction 
appearing  on  the  return,  the  proceedings  will  be  reversed  on 
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motion,  without  any  asQigDment  of  errors,  which  is  not  applica^ 
ble  to  a  common  law  certiorari.  See  1  Cotoen,  28,  n.  If  there 
be  in  fact  a  want  of  jurbdiction,  an  action  lies  not  onlj  for  a 
false  return  shewing  it,  but  for  any  injurious  proceeding  in  con* 
sequence  of  the  adjudication  by  the  inferior  tribunal. 


Fe&ris  vs.  Douglass. 

^  A  writ  in  the  nttttre  Vf  a  wrU  qf  vtor  ootam  noM*  can  properly  irtue  only  by  order 

of  the  court,  upon  eauM  ihown  by  affldaTit,  aad  after  notice  to  the  oppotite  party 

or  his  altofBey4 
The  writ  will  not  of  itielf  operate  ae  a  itay  of  proceedings;  to  render  it  mch^  an 

order  of  the  court  to  neeenary,  which  will  be  granted  on  cause  shown  in  the 

MBe  papers  on  whieh  the  principal  motion,  is  foonded. 
In  general,  a  stay  wUl  be  ordered  only  on  putting  in  and  JnstlQring  ball;  and  then 

the  provisions  of  the  statute  concerning  baU  on  writs  of  error  eorafnooKt,  should 

conformed  to  by  the  party  as  nearly  so  as  praeticable. 
A  certiflcate  of  eonmrt  of  error  in  the  i«oofd  and  prooeedingt  to  not  neecsmry  oa 

the  suing  out  of  thto  vfrit;  nor  need  bail  be  given  unlea  a  stay  of  proceedings  to 

desired. 
Where  a  writ  was  issued  iHNkmtf  the  allowance  of  theconrt,  and  a  motion  was  made 

toqoashHy  an  allowanee  nMc  piv  tanc  was  ordered  to  mva  the  attaching  of  the 

statute  of  limitations. 

The  plaintiff  sued  out  a  writ  in  the  nature  of  a  writ  of  error 
coram  nohis^  to  reverse  a  judgment  rendered  against  him  by 
default,  and  which  was  docketed  6th  January,  1837.  The  writ 
of  error  was  filed  in  the  office  of  one  of  the  clerks  of  this  court 
on  the  siaih  day  of  May,  1839.  The  plaintiff  assigned  as 
error  in  fact,  infancy  at  the  time  of  the  rendition  of  the  judg^ 
inent.  A  motion  was  made  to  quash  or  set  aside  the  writ ;  it  ap*^ 
pearing  that  it  had  not  been  ordered  or  allowed  by  the  court,  that 
there  was  no  certificate  of  counsel  on  file,  and  that  bail  in  error 
had  not  been  put  in.  In  opposition  to  the  motion  It  was  shown 
that  the  pluntiff  in  errof  became  of  age  on  the  eighth  day  of 
May,  1837,  and  it  was  urged,  if  the  writ  should  be  faolden 
to  have  beeH  issued  irregularly,  that  it  ought  to  be  amended  by 
an  allowance  nunc  pro  tunc^  as  otherwise  the  plaintiff  would  be 
barred  by  lapse  of  time  of  availing  himself  of  the  error  in.judg* 
ftien^ 
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JIf.  T.  Reynolds^  for  the  motion. 
J.  Hotmes^  jun.  contra. 

Sy  the  Courty  B&onsoN)  J.  We  have  already  had  occasion  to 
say  that  this  writ,  for  error  in  fact  in  this  court)  is  not  abolished. 
Smith  V.  Kingsleyy  19  Wmdelly  620.  But  some  parts  of  the 
Statute  concerning  writs  of  error  do  not  apply.  A  certificate  of 
counsel,  that  there  is  error  in  the  record  and  proceedings  is  not 
necessary.  The  statute  requiring  bail  in  error  does  not  extend  to 
this  writ.     This  is  agreed  in  all  the  books. 

The  writ  can  only  be  issued  on  motion  to  this  court,  and  cause 
shown  by  affidavit.  It  must  appear  with  reasonable  certainty, 
that  there  has  been  some  error  in  fact,  before  the  writ  will  be 
allowed.  Notice  of  the  motion  should,  as  in  other  cases,  be 
given  to  the  opposite  party  or  his  attorney,  or  some  good  reason 
for  omitting  notice  should  appear  by  affidavit.  Sayer^  166.  1 
tAUy  Pr.  Reg.  710.  2  Crvmp.  Pr.  377.  2^rchb.  Pr.  243,  4. 
«  Sel.  Pr.  401,  2-    2  TUd.  Pr.  1199.     Carth.  368,  370. 

Although  the  statute  requiring  bail  in  error  does  not  extend  to 
tikis  writ,  an  opinton  was  intimated  in  Smith  v.  Kingsleyj  that) 
to  make  the  writ  operate  as  a  stay  of  execution,  bail  ought,  as  a 
general  rule,  to  be  required.  In  Riboutr.  Wheeler ^  Sayer^  166, 
it  was  said  that  the  writ  i^  not  a  supersedeas  in  itself ;  ^^  but  al- 
though it  be  not,  execution  cannot  be  taken  out  upon  the  judg* 
ment  whilst  it  is  depending,  without  leave  of  the  court."  In 
Walke/r.  Stokoe^  Carth,,  367,  the  writ  was  allowed  by  the  court 
and  a  superstdeets  granted,  upon  putting  in  bail.  But  a  previous 
writ  of  error  had  been  quashed.  Mr.  Tidd  says,  the  writ  is  or 
is  not  a  supersedeas  of  execution,  according  to  circumstances ; 
but  what  those  circumstances  are,  is  not  very  clearly  explained^ 
Tn  general,  he  says,  when  a  writ  of  error  abates  by  the  act  of 
God*,  as  by  the  death  of  the  parties,  a  second  writ  of  error  is  a 
supersedeas  of  itself,  without  motion  or  leave  of  the  court:  but 
the  cases  to  which  he  refers  were  upon  the  common  writ  of  error. 
8  Tidies  Pr.  1209,  Phik  ed.  1828.    In  1  LUly's  Pr.  Rtg.  710> 
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it  is  said  that  the  writ  is  allowed  in  court  without  bail ;  ^^  and 
upon  a  motion  at  the  side  bar,  the  court  have  granted  a  superset 
de€LSj  because  none  of  the  statutes  which  oblige  the  plaintiff  to 
put  in  bail  extend  to  this  writ  of  error.''  This  language  plainly 
implies  that  the  writ  is  not  a  supersedeas  in  itself.  ArcKbold 
says,  ^^  a  writ  of  error  coram  nobis  is  in  some  cases  of  itself  a 
supersedeas^  in  some  not :"  but,  like  Mr.  Tidd^  he  only  mentions 
a  single  case  where  it  will  operate  as  a  stay,  to  wit,  when  brought 
after  the  abatement  of  a  former  writ.  He  adds — ^^  where  error 
in  fact  is  intended  to  be  assigned,  the  writ  of  error  will  not  be 
of  itself  a  supersedeas.'^^  But  where  not  *a  stay,  the  court  on 
motion  will  grant  a  stay  of  proceedings  on  putting  in  and  per- 
fecting bail.  ^^  This  forms  a  part  of  the  rule  of  allowance."  1 
Jirchb.  Pr.  244.  2  Tldd^s  Pr.  1209.  That  the  writ  is  not  a 
supersedeas  of  execution  without  leave  of  the  court,  see  also-  2 
Cromp.  Pr.  377. 

In  Birch  v.  Trisfey  8  Easf^  415,  it  was  said  by  Lord  Ellenbo- 
Tough,  that  ^'  in  error  of  matter  of  fact  coram  nobis ^  which  is 
not  within  the  statute  requiring  bail  in  error,  the  writ  of  error  is 
not  of  itself  a  supersedeas  in  the  first  instance ;  but  is  or  is  not 
80,  according  to  circumstances;  and  those  circumstances  tiie 
court  will  enquire  into,  on  motion  for  leave  to  take  out  execu- 
tion." Sdlon  says,  2  Sel.  Pr.  401,  "  It  is  generally  laid  down 
in  books  of  practice,  that  this  writ  does  not  operate  as  a  super- 
sedeas, and  that  no  bail  is  ever  required  thereon ;  but  in  Mr. 
Impey^s  Pracfice^  which  I  take  to  be  correct,  the  contrary  is 
holden  ;  and  the  mode  of  proceeding  is  to  get  the  writ  tillo wed 
and  serve  notice  of  the  allowance  on  the  opposite  attorney, 
^^  which  shall  operate  as  a  supersedeas,  upon  the  plaintiff  in  error 
putting  in  and  justifying  bail." 

Whether  such  a  proceeding  is  applicable  at  the  present  day, 
we  need  not  now  inquire,  but  formerly  error  in  the  process,  or 
through  default  of  the  clerks,  might  be  corrected  by  writ  of  error 
returnable  in  the  same  court ;  and  it  was,  I  think,  in  those  cases, 
if  any,  that  the  writ  operated  as  a  supersedeas  without  an  order 
of  tiie  court.    Where  the  plaintiff  intended  to  assign  some  error 
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in  fact)  such  as  iDfancy,  coverture,  or  the  like,  the  writ  was 
never,  I  think,  a  stay  in  itself^  Whether  the  court  would  order 
a  stay  of  proceedings  on  the  judgment  or  not,  depended  on  the 
special  circumstances  of  the  case,  and,  as  a  general  rule,  it  would 
only  be  ordered  upon  putting  in  and  perfecting  bail. 

It  was  said  in  Sayer^  that  although  not  a  supersedecLSy  execu* 
tion  could  not  be  taken  out  while  the  writ  was  depending  with- 
out leave  of  the  court ;  and  in  Birch  v.  TW^^e,  8  £<a5^,  415,  Lord 
Ellenborough  said  the  court  would  enquire  into  the  circum- 
stances on  a  motion  for  leave  to  take  out  execution.  In  1  ^rch. 
Pr.  244,  it  is  said,  that  the  order  to  stay  on  putting  in  and  per- 
fecting bail,  forms  a  part  of  the  rule  of  allowance.  On  this  and 
some  other  points,  the  practice  seems  not  to  be  very  definitely 
settled  in  England  ;  and  we  are  at  liberty  to  adopt  such  a  course, 
not  inconsistent  with  established  principles,  as  may  be  best  cal- 
culated to  attain  the  ends  of  justice,  without  unnecessary  delay 
or  vexation.  As  these  writs  have,  for  some  reason,  become 
much  more  common  of  late  than  they  were  formerly,  we  have 
considered  the  proper  course  of  practice  in  this  court  somewhat 
more  at  large  than  was  necessary  in  disposing  of  the  present  motion  • 

I  have  already  said,  that  the  writ  must  be  allowed  by  this 
court,  on  motion,  of  which  notice  should  be  given  to  the  oppo- 
site party  or  his  attorney.  The  writ  will  not,  of  itself,  operate 
as  a  stay  of  proceedings  on  the  judgment.  If  the  plaintiff  in 
error  wishes  a  stay,  he  should  make  that  a  part  of  his  motion  for 
tiie  allowance  of  the  writ,  stating  the  facts  on  which  the  stay  is 
asked,  to  the  end  that  the  opposite  party  may  have  an  opportu- 
nity to  answer.  In  general,  a  stay  will  only  be  ordered  on  put- 
ting in  and  justifying  bail.  Where  a  stay  is  ordered  on  those 
terms,  the  plaintiff  in  error  must  follow,  as  near  as  practicable, 
the  provisions  of  the  statute  concerning  bail  in  error,  in  cases 
where  the  writ  of  error  is  returnable  in  this  court,  and  a  stay  of 
proceedings  is  intended.  Although  the  statute  does  not,  of  its 
own  force,  apply  to  this  proceeding,  we  are  at  liberty  to  adopt 
it,  and  thus  render  the  practice  uniform  in  all  cases  in  relation  to 
liail  in  error. 
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In  the  case  at  bar,  the  writ  was  issued  irregularly,  without  an 
allowance  by  the  court.  But  it  now  appears  that  there  was  error 
in  fact,  to  wit,  infancy  of  the  defendant  below  at  the  time  the 
judgment  was  rendered  by  default  without  appearance.  And  as 
he  will  be  remediless  if  the  writ  is  quashed,  the  statute  haying 
now  run,  and  the  practice  in  such  cases  seems  not  to  have  been 
rery  well  understood,  we  think  the  writ  should  be  allowed  a»  of 
the  time  it  was  filed,  nunc  pro  tuncy  on  payment  of  the  costs  of 
the  motion.  No  stay  of  proceedings  on  the  judgment  b  asked. 
If  the  costs  of  the  motion  are  not  paid  in  20  days,  the  writ  of 
error  is  quashed. 

Ordered  accordingly. 


MiLi«EB,  vs.  Franklin. 

A  party  who  takes  an  aasignment  of  a  rerdict  from  (he  plaintiff  in  a  canie,  daring 
the  pendency  of  a  motion  for  a  new  trial,  as  eoUateral  leonritsr  for  (he  pajrment  of 
a  debt  and  for  reiponsibiliUee  atwimed,  and  a  new  trial  li  mheequADtly  gianled  and 
Judgment  as  in  case  of  non-suit  afterwards  obtained  hj  the  defendant  for  the  ne- 
glect of  the  plaintiffto  bring  the  canse  to  trial,  th$  aasignu  is  not  lUMe  to  t%o  eottt 
of  tho  d0iiteo  if  after  the  assignment  he  takes  no  part  in  the  proseention  of  the 
suit,  and  er«n  if  he  doei^  it  oiomo  he  would  not  be  liable.  R  sssmt,  had  (he 
plaintiff  on  the  record  retained  no  interest  whatever  in  the  subject  matter  of  the 
assignment,  thai  the  assignee  would  faaye  been  held  liable.  ^ 

Motion  by  the  defendant  that  Jfathan  Randall  pay  the  costs 
of  this  action,  on  the  ground  that  he  was  the  assignee  of  the  de* 
mand  for  the  recovery  of  which  the  suit  was  prosecuted,  judg- 
ment having  been  rendered  for  the  defendant  for  costs  amounting 
to  1518.91.  The  action  was  brought  by  the  plaintiff  against  the 
defendant  as  sher^  of  Chenango,  to  recover  a  penalty  of  $250, 
for  making  deliverance  in  an  action  of  replevin  after  a  claim  of 
property,  without  first  trying  the  right  The  cause  was  tried  in 
May,  1834,  and  a  v/erdict  found  for  the  plaintiff  for  the  penalty. 
The  circuit  judge  refused  a  new  trial,  and  judgment  for  the 
plaintiff  was  perfected  on  the  verdict.  The  case  then  came  be* 
fore  this  court  on  appeal  from  the  circuit  judge,  and  a  new  trial 
was  ordered  at  May  term,  1837.    The  cause  was  afterwards  three 
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times  noticed  for  trial ,  but  not  tried,  and  in  June,  1839,  the  de- 
fendant obtained  a  judgment  as  in  case  of  nonsuit. 

On  the  7th  February,  1837,  after  the  case  had  been  argued 
^n  this  court  and  before  the  decision,  the  plaintiff  made  an 
assignment  of  the  claim  to  Randall  by  a  writing,  which,  after 
entitling  the  suit,  was  as  follows :  ^^  Verdict  for  $250  in  May, 
1834,  for  plaintiff,  case  made  by  defendant,  and  deeded  by  Judge 
Monell  in  favor  of  the  plaintiff-*carried  to  supreme  court  by 
defendant — ^yet  undecided.  In  consideration  of  the  sum  of  two 
hundred  and  fifty  dollars  to  me  paid  by  Nathan  Randall,  I  hereby 
assign  and  transfer  to  him  all  my  right,  claim  or  interest  in  the 
above  verdict  and  judgment.  February  7,  1837.  Albert  Miller.^ 

Miller  was  indebted  to  Randall,  and  had  been  called  on  to  pay 
or  give  security.  Randall  had  also  endorsed  a  note  for  Miller, 
which  he  afterwards  had  to  pay.  The  assignment  was  made  by 
way  of  security f  the  avails,  if  any,  to  be  applied  to  Miller's 
debt  and  the  liability  of  Randall  as  endorser.  It  was  understood 
at  the  time  that  Randall  was  to  have  nothing  to  do  with  the 
further  prosecution  of  the  suit,  and  that  he  was  not  in  any  way 
to  be  liable  for  costs.  Randall  did  not  in  fact  take  any  part 
whatever  in  the  subsequent  prosecution  of  the  suit ;  but  on  the 
contrary,  when  the  plaintiff's  attorney  called  on  him  for  that 
purpose,  (the  plaintiff  himself  being  absent)  he  refused  to  take 
any  charge  or  have  any  thing  to  do  with  the  suit. 

On  one  occasion  the  circuit  judge  refused  to  try  the  cause  on 
the  ground  that  Randall,  who  was  his  relative,  was  assignee  of 
the  claim,.  The  defendant's  attorney  wrote  a  letter  to  Randall 
mentioning  this  fact,  and  enquiring  how  they  should  get  the  cause, 
tried,  and  asking  on  what  terms  R.  would  settle  the  suit.  In 
January,  1838,  Randall  wrote  an  answer,  saying  if  the  judge 
would  not  try  the  suit,  he  was  willing  to  change  the  venue  to 
another  county,  though  his  interest  was  such  that  the  judge  might 
try  it.  He  added,  that  he  should  be  a  loser  by  Miller  if  he  got 
the  whole,  but  he  would  assign  or  cancel  the  judgment,  if  he 
had  the  power  to  do  so,  for  |200.  This  was  the  only  thing  that 
Randall  ever  did  in  relation  to  the  prosecution  of  the  suit. 
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J.  Edwards  ^  A.  Taher^  for  tlie  motion.  * 
M.  T.  Reynolds^  contrsu 

By  the  Court f  Bbonson,  J."  When  one  man,  as  assignee  or 
as  beneficially  interested  in  the  demand,  hrings  an  action  in  the 
name  of  another,  he  is  liable  for  the' costs  A^hioh  may  be  adjndgei 
to  the  defendant ;  and  is  also  bound  to  indemnify  the  plaintiff 
on  record.  2  R,  S.  619,  §  44.  SO  Johns.  JR.  475.  2  C(njoeny 
460.  18  Wendgtly  672.  7  Id.  4(7.  An  assignee  is  liable  to 
the  defendant  for  costs,  although  the  assignment  is  made  pending 
the  suit,  if  he  afterwards  process  in  the  action,  Schoolcraft  v. 
Lathrop^  6  thweny  17;  .aiid  in  such  a  case  he  takes  the  demand 
cum  onere,  and  is  liable  for  the  costs  which  had  accrued  before^ 
as  well  as  those  wHich  may  arise  after  the  assignment.  Jordan 
T.  Sherwood^  10  Wendell,  622.  But  the  mere  fact  of  taking  an 
assignment  pending  the  action,  will  not, I  think^  make  the  assignee 
liable,  unless  he  afterwards  carries  on  the  suil.  -What  will 
amount  to  a  prosecution  of  the  suit,  may  sometimes  be  a  debata- 
ble question.  If  the  assignment  is  absolute,  so  that  the  plaintiff 
on  record  no  longer  has  any  interest,  it  cannot  be  necessary  to 
prove  that  the  assignee  was  actively  engaged  in  the  further  pro- 
gress of  the  litigation  ;  it  will  be  enough  to  show  that  he  know- 
ingly suffered  the  suit  to  proceed  for  his  benefit. 

In  this  case,  t^e  assignment,  though  absolute  in  terms,  was 
taken  by  way  of  collateral  security  for  the  debt  due  to  Randall, 
and  as  an  indemnity  against  his  liability  as  endorser  for  the 
plaintiff.  It  was  expressly  understood  at  the  time  that  Randall 
•  was  not  to  be  answerable  for  the  costs,  or  to  have  any  thing  to 
do  with  the  suit ;  but  if  anything  was  obtained,  he  was  to  apply 
the  money  to  the  liquidation  of  his  claims  against  the  plaintiff. 
Randall  would  be  liable  to  account  to  the  plaintiff  for  the  money 
which  he  might  receive,  and  to  pay  ovt  r  any  surplus  that  might 
remain  after  satisfying  his  demands.  The  transaction  amounted 
to  little  more  than  ^  order  for  the  payment  of  any  money  that 
might  be  collected.    A  recovery  in  the  action  would  increase 
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tile  security  of  Randall  ;.biit  tiiat  was  all  the  interest  he  had  in 
the  matter.  Ifht  interest  of  the  plaintiff  on  record  was  just  as 
great  after,  as  it  was  lyfore  the  assignment.  It  was  still  his  suit; 
anS  wad,  in  effect,  carried  on  for  his  benefit.  Under  such  cir- 
cumstances  we  think  the  assignee  is  not  liable  to  the  defendant 
for  costs ;  that  he  would  not  be  liable,  even  if  he  had  co-operated 
with  the  plaintiff  or  his  attorneys,  in  carrying  on  the  suit.  But 
that  Randall  has  not  done.  The  letter  he  wrote  in  answer  to 
one  received  from  the  defendant's  attorney,  is  not  inconsistent 
^th  the  account  which  he  now  gives  of  the  trapsaction ;  and 
upon  the  most  material  points  he  is  supported  by  the  affidavits 
of  other  persons.  The  statement  of  the  plaintiff  Miller  is  not 
only  denied  by  Randall  and  a  third  person,  biit  it  is  contradicted 
by  the  assignment  itself.  It  is  of  no  importance  that  Miller 
was  aWay  while  tfae.suit  progressed.  It  was  casried  on  by  his 
attorneys,  and  for  his  benefit.  When  Randall  was  applied  to 
by  one  of  the  plaintiff's  attorneys,  he  refused  to  take  the  charge, 
or^'to  have  anything  to  do  with  the  suit.  It  is  impossible,  under 
«uch  circumstances,  to  hold  him  liable  for  costs. 

Motion  denied. 


Allen  vs.  Mapis. 

.    4 

Oa  setUng  aside  an  inquest  taken  at  the  eireuit,  the  court  will  not,  in  addition  to  the 
OBiud  terras  of  relief,  impoee  the  condition  that  the  defendant  shall  abandon  Che 
defence  of  ^mtry,  or  of  the  iU^nU  of  UwUoHmis,  if  either  of  such  defenoea  hu 
been  interposed. 

On  a  motion  to  set  aside  an  inquest  taken  at  the  circuit,  where 
the  de&ult  of  the  defendant  was  satisfactorily  excused,  it  was 
shown  on  the  part  of  the  plaintiff  that  the  defence  relied  on  by 
the  defendant  was  usury^  in  the  making  of  thq  note  the  founda- 
tion of  the  action,  and  it  was  insisted  that  in  addition  to  the 
usual  terms  of  relief,  the  defendant  should  be  required  to  relin- 
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quish  the  defence. of  usury.     This  was  adced  qo  the authoritj  of 
the  case  of  Fox  v.  Bakitj  2  Wendell^  244^ 

P.  Cogger  J  for  the  motioa. 

j2.  Tahery  contra. 

jB^  the  Courtj  Bronson,  J.    It  .is,  ho  doubt,  the  constant 
practice  in  these  appeals  to  the  equity  powers  of  the  court,  ta 
impose  such  terms  on  granting  relief  as  the  special  circumstan- 
ces of  the  case  may  seem  to  require  ;  and  where  a  defendant  has 
let  slip  the  opportunity  of  pleading  what  has  sometimes  been 
called  an  unconscionable  defence,  as  (he  statute  of  usury  or  of 
limitations,  leave  to  plead  anew  has  been  denied.     Beach  y.  Fid- 
ton  Bank,  3  Wendell^  585, 687,  and  cases  citedy  per  Savage,  Ch* 
J,    There  may  be  cases  where,  in  the  exercise  of  a  sound  dis- 
cretion, we  should  refuse  to  set  aside  an  inquest  regularly  taken^ 
or  to  grant  any  other  favor  to  the  defendant  which  would  enable 
him  to  set  up  a  hard  and  inequitable  defence.     But  here  the 
defendant  does  not  ask  to  add  a  new.  plea  ;  his  defence  was  inter- 
posed at  the  proper  time,  and  it  has  been  lost  by  the  mere  acci- 
dent that  his  counsel  forgot  to  prepare  an  affidavit  of  merits  in 
due  time.     There  has  been  no  delay.     The  plaintiff  may  still 
have  a  trial  as  soon  as  it  could  have  been  obtained  if  the  cause 
had  taken  its  regular  course  on  the  calendar.     If  we  impose  a 
condition  requiring  the  defence  of  usury  to  be  abandoned,  we 
must,  in  effect,  say  that  any  accident  by  which  the  plaintiff  ob- 
tains a  regular  default  will  always  exclude  this  defence.     I  can- 
not go  so  far.     Whatever  we  may  think  of  the  policy  of  the 
statute  against  usury,  it  is  our  duty  to  enforce  it  so  long  as  it 
remains  on  the  statute  book.     The  nature  of  the  defence  should 
never  be  taken  into  consideration  in  granting  applications  of 
this  kind,  except  uoder  very  special  circumstanceSi.     It  is  ques*- 
tionable  whether  the  facts  are  fully  stated  in  Fox  v.  Baker,  But 
however  that  may  be,  the  case,  as  reported,  has  Dot  been  fol- 
lowed.    Relief  has  often  been  granted,  where  the  defence  was 
usury  or  the  statute  of  limitations^  without  imposing  any  suck 
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terms  as  the  plaintiff  asks  in  this  case.  The  inquest  must  he  s^t 
aside  oo  the  usual  terms  of  paying  the  costs  of  the  circuit  and 
8obsequent  proceedings)  inebdlng  the  costs  of  opposing  this 

fisotioiu 

Ordered  accordingly. 


MowsR  vs.  Mower. 

In  aa  actioo  of  ejectment,  where  seTeral  parcels  of  land  are  claimed  in  the  aaiae 
declaration,  and  the  defendant  concedes  the  plaintiff's  right  to  recover  as  to  some, 
«nd  denies  it  as  to  others  of  the  parcels,  the  court  on  motion  will,  on  terms,  strike 
from  the  declaration  the  parcels,  the  right  of  the  plaintiff  to  which  is  conceded, 
and  leave  the  parties  to  litigate  only  as  to  the  others. 

This  was  an  action  of  ejectment  far  dower ^  in  which  the  plain- 
tiff claimed  to  recover  several  distinct  parcels  of  land*  The  de- 
fendants admitted  her  right  to  recover  two  of  the  parcels  described 
in  the  declaration,  but  denied  her  right  as  to  the  residue.  They 
therefore  applied  to  the  court  for  leave  to  surrender  the  two  par- 
cels, and  that  as  to  those  all  further  proceedings  be  itayed. 

The  Cou&t,  after  advisement,  made  an  order,  that  the  two 
parcels  in  respect  to  which  the  right  of  the  plaintiff  was  conceded, 
be  struck  from  the  declaration,  upon  payment  of  costs  and  upon 
the  defendants  surrendering  the  possession  of  the  two  parcels  and 
delivering  to  the  plaintiff  a  stipulation  that  the  mesne  profits  of 
those  parcels  be  assessed  at  the  same  time  that  the  mesne  profits 
of  the  other  parcels  be  assessed  in  case  the  plaintiff  shall  recover 
in  respect  to  such  other  parcels ;  and  if  he  do  not  so  recover, 
then  that  they  be  assessed  in  like  manner  as  if  judgment  had 
passed  in  favor  of  the  plaintiff  for  the  two  parcels  stricken  from 
the  declaration. 
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Waiter  vs.  Sherman. 

Where  in  the  pmrtUion  qf  reai  €stat§  belonging  to  tenants  in  oommon,  and  eomii 
in  part  of  a  tBOtHen  factory,  the  eommissionen  treated  part  of  the  machinersr 
found  m  the  factory  as  ptrsomal  property  and  not  as  belonging  to  the  realty,  th» 
court  on  motion  conflrmed  their  report;  it  not  appearing  that  the  machinery  ii» 
qnestion  was  in  any  manner  affiaced  or  fastened  to  the  building  or  to  the  land* 

Cases  arising  under  ttie  law  qffiaiures  collected  and  commented  upon. 

C.  P.  KiRKLAKB,  for  the  defendant,  moTed  to  set  aside  the 
report  of  commissioners  in  partition^  on  the  ground  that  they  had 
improperly  made  partition  between  the  parties,  who  were  ten- 
ants in  common,  in  equal  moieties,  of  a  woollen  factory,  a  house^ 
barn,  and  twenty  acres  of  land,  fie  read  affidayits  tending  ta 
show  that  the  premises  were  so  circiODSianced,  as  not  to  admit  of 
a  just  and  equal  partition,  and  that  they  should  therefore  have 
been  sold.  But,  if  otherwise,  that  the  commissioners  in  making 
partition  had  mistook  the  character  of  several  articles  of  machi- 
nery belonging  to  the  n^ill,  considering  them  as  personal  prapertpf 
whereas  theif  should  have  been  regarded  as  real  estate^  and  had 
in  effect,  therefore,  passed  to  the  plaintiff,  to  whom  the  mill  and 
its  appurtenances  were  awarded  and  set  off  in  severalty,  with  ux 
acres  of  land  and  one-half  the  barn  ;  the  residue,  including  the 
dwelling-house,  being  set  off  to  the  defendant.  The  affidavits 
tended  to  show  other  inequalities,  and  fifteen  affidavits  were  pro- 
duced in  which  the  deponents  expressed  their  general  opinion 
that  the  premises  could  not  be  divided  without  great  prejudice  ta 
the  owners. 

The  partition  was  made  while  the  defendant  was  absent,  he 
being  a  resident  of  the  state  of  Missouri,  whence  he  had  returned 
to  this  state  to  attend  an  auction  of  the  premises  in  question^ 
under  the  impression  that  the  commissioners  would  report  in 
favor  of  a  sale.  ^Before  proceeding  to  Missouri,  he  appointed  an 
attorney  to  take  charge  of  the  suit.  One  of  the  commissioners^ 
Mr.  Goodrich^  made  affidavit  that  separating,  from  the  premises 
the  loose  machinery  as  being  personal  property,  the  commissioi^ 
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ers  concluded  that  partition  of  the  residue,  which  alone  they  eon- 
sidered  real  property,  could  be  made  without  prejudice ;  other-  . 
wise  not  Mr.  Smithy  another  of  the  commissionere,  made  oatib, 
ibat  those  parts  of  the  machinery  which  were  thus  separated, 
consisted  of  two  double  carding  machines^  a  picking  machinSj 
shearing  inachinej  spinning  machine^  loomf^^c,;  and  concurred, 
that  if  they  were  not  to  be  considered  personal  property,  the 
commissioners  would  have  been  under  the  necessity  of  reporting 
the  premises  so  situated  that  a  partition  could  not  be  made.  These 
machines,  according  to  the  defendant's,  affidavit,  had  been  uaed 
«nd  passed  from  one  owner  of  the  factory  to  another  as  parts  of 
the  factory,  for  eleven  years  or  more,  the  same  as  if  they  had 
been  actually  annexed ;  and  he  expressed  his  opinion  that  they 
were  parts  of  the  factory. 

L.  Walker^  contra,  read  affidavits  admitting  that  the  above 
articles  were  excluded  from  the  estimate  of  the  commissioners, 
as  being  personal  property ;  and  tending  strongly  to  show  that, 
being  thus  excluded,  the  partition  w^  feirly  made.  These  affi* 
davits  went  very  fully  to  contradict  or  explain  away  all  the  facts 
alleged  in  the  defendant's  affidavits  which  were  relied  on  as  im* 
peaching  the  propriety  or  justice  of  the  partition,  except  the  fact 
of  treating  the  above  articles  omitted  in  the  estimate  as  personal 
property.  The  affidavits  further  shewed  ^t  the  commissioners 
met  several  times  and  heard  the  counsel  and  agents  of  the  parties,, 
making  surveys,  and  giving  the  case  very  full  consideration ;  that 
the  plaintiff's  counsel,  at  these  meetings,  admitted  that  all  the 
machinery  belonging  to  the  parties  and  ajffixed  to  th^  freehold 
was  real  estate ;  otherwise  of  machinery,  which  was  loose  and 
moveable,  viz.  carding  macMnesy  a  picking  machine^  a  shearing 
machiney  a  spinning  jenny j  a  spinning  billy  and  u  loonvy  which 
were  in  the  factory,  but  not  in  any  manner  affixed  or  fastened 
to  the  buildings  or  lands.  The  commissioners  acted  on  this  dis- 
tinction. 

B.  J).  JYbxon,  on  same  side. 
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By  the  Court ^  Cowbn,  J.  Judging  from  the  affidavits  before 
us,  the  machinery  which  the  commissioners  excluded  as  being 
personal  property,  was  such  only  as  was  moveable,  and  in  no 
way  physically  attached  to  the  factory  or  land,  though  it  had 
been  used  for  several  years,  as  belonging  to  the  factory,  and  was 
as  material  to  its  performance  in  certain  departments  of  its  work, 
as  the  machinery  which  was  actually  affixed.  Did  the  commis- 
sioners err  in  disregarding  the  moveable  machines  ?  That  is  the 
only  question.  If  they  were  right,  the  equality  and  justice  of 
the  partition  are  apparent  upon  the  proofs  ;  if  wrong,  the  report 
should  be  set  aside,  and  the  commissioners  be  required  to  review 
their  decision. 

The  question  is  one  between  tenants  in  common,  the  owners 
of  the  fee  ;  and  is,  we  think,  to  be  decided  on  the  same  prindple 
as  if  it  had  arisen  between  grantor  and  grantee,  or  as  if  partition 
had  been  effected  by  the  parties  through  mutual  deeds  of  bargain 
and  sale.  As  between  such  parties,  the  doctrine  of  fixtures 
making  a  part  of  the  freehold,  and  passing  with  it,  is  more  ex- 
tensively applied  than  between  any  others.  As  between  tenant 
for  life  or  years  and  rever^oner  or  remainder-man,  all  erections 
by  the  former  for  the  purposes  of  trade  or  manufactures,  though 
fixed  to  the  freehold,  are  considered  as  his  personal  property,  and 
as  such,  may  be  removed  by  him  during  his  term,  or  be  made 
available  to  his  creditors  on  a  fieri  facias.  On  his  death,  they  ) 
-go  to  his  executors  or  administrators  ;  yet  by  a  conveyance,  they 
pass  to  the  vendee.  'Fructus  industrialesj  it  is  well  known,  al- 
ways go,  on  the  owner's  death,  to  the  executor  or  administrator, 
not  to  the  heir  ;  whereas,  they  are  carried  by  a  devise  or  other 
conveyance  of  the  land,  to  the  devisee  or  vendee.  Spencer^s 
case^  Winches  Rep.  61.  Austin  v.  Sawyer y  9  CWen,  39.  WU- 
kins  V.  Vashhindery  7  Watts j  378,  and  the  cases  there  cited  over- 
ruling Smith  V.  Johnston^  1  Pennsylv,  Rep.  471,  contra.  The 
general  rule  is,  that  any  thing  of  a  personal  nature,  not  fixed  to 
the  freehold,  cannot  be  considered  as  an  incident  to  the  land, 
even  as  between  vendor  and  vendee.  The  English  cases  on  this 
subject  are,  most  of  them,  well  collected  and  arranged  in  Amos 
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^  Ferard^s  Law  tff  Fixtures^  p.  1,  cA.  1,  and  p.  180,  cA.  5,  ^m. 
td.  1830.  For  some  still  lat€r,  see  Gtbhon^s  Law  of  Fixtures,  15 
cA.  2.  The  American  cases  are  mostly  collected  in  2  Kenfs 
Comm.  345,  Zd  ed,  note  c.  I  have  said,  that  as  a  general  rule, 
they  cannot  be  considered  an  incident  unless  they  are  affixed. 
This  is  not  universally  so.  A  temporary  disannexinjB^  and  remo- 
Tal,  as  of  a  millstone  to  be  picked,  or  an  anyil  to  be  repaired, 
"will  not  take  away  its  character  as  a  part  of  the  freehold.  {jOcks 
and  keys  are  also  considered  as  constructively  annexed  ;  and  in 
this  country  it  must  be  so  with  many  other  things  which  are 
essential  to  the  use  of  the  premises.  Our  ordinary  farm  fences 
t)f  rails,  and  even  stone  walls,  are  affixed  to  the  premises  in  no 
'Other  sense  than  by  the  power  of  gravitation.  It  is  the  same 
with  many  other  erections  of  the  lighter  kind  about  a  farm.  •  I 
shall  hereafter  have  occasion  to  notice  these  and  a  few  other  like 
instances  of  constructive  fixtures.  I  admit  that  some  of  the  cases 
are  quite  too  strict  against  the  purchaser ;  but  as  far  as  I  have 
looked  into  them,  and  I  have  examined  a  good  many,  both  Eng- 
lish and  American,  tliey  are  almost  uniSormly  hostile  to  the  idea 
of  mere  loose  moveable  machinery,  even  where  it  is  the  main 
agent  or  principal  thing  in  prosecuting  the  business  to  which  a 
freehold  property  is  adapted,  being  considered  as  a  part  of  that 
freehold  for  any  purpose.  To  make  it  a  fixture,  it  must  not  only 
be  essential  to  the  business  of  the  erection,  but  it  must  be  attached  ^ 
io  it  in  some  way  ;  at  least,  it  must  be  mechanically  fitted,  so  as, 
in  ordinary  understanding,  to  make  a  part  of  the  building  itself 
The  question  has  been  occasionally  examined  in  this  court  as 
between  grantor  and  grantee,  and  in  some  other  relations.  The 
most  material  cases  are  Heermance  v.  Vernot/y  6  Johns.  Rep.  5  ; 
Cresson'Y.  Stout,  17  Johns.  Rep.  116,  321 -;  Miller  y.  Plumb, 
6  Cowen,  665  ;  Austin  v.  Sawyer,  9  Cowen  39 ;  and  Raymond 
V.  White.  7  id.  319.  None  of  them  treat  a  personal  thing  as 
a  fixture  short  of  physical  annexation  ;  and  some  are  peculiarly 
strong  against  the  purchaser.  The  first  related  to  a  sale  of  land, 
on  which  was  a  bark-mill,  and  a  stone  for  grinding  bark,  to  be 
used  in  a  tannery.    The  court  said^  it  seems  to  be  the  better 
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opinion  that  the  mill  was  personal  property  :  for  the  mill-stone, 
with  the  building  coyering  it,  was.necessaxy  to  the  tanning  buu- 
nesS)  a  matter  of  a  personal  nature.  Taken  upon  that  reason,  ft 
saw-mill  or  grist-mill  would  hardly  have  passed  by  such  a  con- 
reyance  ;  yet  it  has  been  settled  ever  since  the  Tear  Book,  14 
Henry  8,  26,  that  the  ^tones  of  a  grist  mill  are  a  part  of  the 
freehold,  though  removed  for  the  purpose  of  being  picked ;  and 
they  shall  pass  by  a  s^le  of  the  land.  ^Amos  tf  Ferard  on  Fix- 
tures j  p.  183.  In  Qress^n  v.  Stout^  Mr.  Justice  Piatt  expressed 
his  opinion,  that  frames  in  a  factory  for  spinning  flax  and  tow, 
though  fastened  by  upright  pieces  extendbg  to  the  upper  floor, 
and  cleets  nailed  to  the  floor  round  the  feet,  neither  of  the  ma- 
chines being  nailed  to  the  building,  would  not  be  considered  as  \ 
a  part  of  the  freehold.  He  thought,  therefore,  that  they  might 
be  levied  on  as  personal  property,  under  a  fi.  fa.  against  the 
ovmer.  But  the  question  was  not  finally  decided.  Had  the 
judgment  debtor  been  a  mere  tenant  for  life  or  years,  the  machi* 
nery  erected  by  him  would  doubtless  hare  been  subject  to  execu- 
tion against  him.  But  he  appears  to  have  ovmed  the  fiee,  sub- 
ject to  a  mortgage. 

In  the  case  of  Smft  v.  Thompim^  9  Conn.  R.  63,  the  dictum 
of  Piatt,  J.  was  followed  with  respect  to  cotton  machinery,  the 
posts  of  which  were  fastened  to  the  floor  by  wooden  screws 
set  into  the  floor.  By  unscrewing,  the  machinery  could  be 
removed  without  injury  to  the  building.  DaggeUj  J.  said*  ^^  We 
resort,  then,  to  the  criterion  established  by  the  common  law  f 
could  this  property  be  removed  without  injury  to  the  freehold  1 
The  case  finds  this  fact.  This,  then,  should  satisfy  us."  The 
views  of  the  learned  judge  are  sustained  by  the  strong  case  of 
GaU  T.  Wardj  14  Mass.  R.  352.  There,  the  owner  of  the  free* 
hold  had  carding  machines  in  his  woollen  factory,  ^^  not  nailed 
to  the  floor,  nor  in  any  manner  attached  or  annexed  to  the  build- 
ing,  unless  it  was  by  the  leather  band  which  passed  over  the 
wheel  or  pulley,  as  it  is  called,  to  give  motion  to  the  machines. 
This  band  might  be  slipped  off  the  pulley  by  hand,  and  it  was 
taken  off,  and  the  machines  removed  from  time  to  time,,  when 
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they  were  repaired.    Each  maohine  was  so  heavy  as  to  require 
four  men  to  move  it  on  the  floor,  and  was  too  large  to  be  taken 
out  at  the  door.     But  it  was  so  constructed  as  to  be  easily  un* 
screwed  and  taken  in  pieces ;  and  the  machines  were  so  taken  in 
pieces,  when  removed  by  the  deputy  sheriff."  He  had  levied  upon 
them  as  being  the  personal  property  of  the  freeholder,  entirely 
distinct  from  the  realty.     Parker^  Ch.  J.  said,  ^^  They  must  be 
considered  as  personal  property,  because,  although  in  some  sense 
attached  to  the  freehold,  yet  they  could  easily  be  disconnected, 
and  were  capable  of  being  used  in  any  other  building  erected  for 
similar  purposes.    It  is  true,  that  the  relaxation  of  the  ancient 
doctrine  respecting  fixtures  has  been  in  favor  of  tenants  against 
landlords  ;  but  the  principle  is  correct  in  every  point  of  view." 
But  see  Vnvm  Bank  v.  Emerson^  15  Mass.  R.  159,  and  Whiting 
V.  BrastoWy  4  Pick.  310.     Gale  v.  Ward  is  questioned  by  Rich« 
ardson,  Ch.  J.  in  Kettredge  v.   Woods,  3  JV'evhHamp.  R.  606. 
Some  of  the  doctrine  in  McIAntock  v.  Orahamy  3  MCordy  653, 
was  equally  strong  with  that  in  Gale  v.  Ward,    A  still  was 
fixed  in  a  rock  furnace,  which  Aimaee  was  built  indde  and  against 
the  wall  of  a  house  that  had  been  erected  for  the  express  pur- 
pose of  a  still.    The  whole  stood  on  a  tract  of  land  sold  under 
a^.  fa.  against  the  owner,  and  the  court  said  the  still  did  not 
pass.     But  there  was  evidence  of  the  still  being  excepted  at  the 
sheriff's  sale,  and  sold  to  another ;  so  that  the  question  did  not 
rest  entirely  on  annexation.     Besides,  as  to  this  point,  the  case 
was  afterwards  shaken  by  Fairis  v .  Walker^  1  Bail.  640,  which 
I  shall  presently  notice  more  at  large.     Hutchinson,  Ch.  J.  in 
Wetherhee  v.  Foster^  5  Verm,  R.  142,  denied  that  pot  ash  kettles 
set  in  brick  arches,  with  chimneys,  are  real  estate.     Bnt  he  cited 
bo  authority.    The  case  of  Dutk  v.  Braddylhj  1  MCld.  217, 
13  Pricey  455,  treats  cotton  machinery,  placed  and  fastened  for 
the  purposes  of  stability,  by  a  tenant  for  years  in  a  manufactory, 
as  subject  to  be  distrained  by  his  landlord  for  rent,  and  to  be 
taken  in  execution  against  him.    This,  doubtless,  was  so  under 
the  peculiar  circumstances  of  that  case.    Mr.  Gibbons  remarks, 
upoki  this  case,  G^bons  on  PixiurtSj  20,  that  such  machinery 
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would  seem  not  to  be  a  fixture,  if  fastened  by  bolts  or  screws, 
and  capable  of  being  removed  and  replaced  without  injury,  either 
to  the  machinery  or  the  building.  But  the  question,  whether  it 
should  be  deemed  a  fixture  as  between  the  owner  of  the  freehold 
and  his  devisee  or  grantee  could  not  arise ;  and,  according  to  the 
report  in  Pricey  the  court  expressly  refused  to  pass  on  the  ques^ 
tion  of  fixture  ;  according  to  M^Cldlandy  they  silently  omitted 
to  notice  the  point. 

The  third  case  which  I  noticed  as -decided  in  this  court  was 
Miller  v.  Plumb.     This  regarded  an  ashery  ;   and  the  court 
recognized  and  acted  on  the  general  distinction,  that  things  in 
any  way  fixed  to  the  freehold,  e.  g.  potash  kettles  set  in  an  arch 
of  mason  work  with  a  chimney,  though  the  arches  were  placed 
on  a  platform  and  not  fastened  to  the  building,  would  pass  by  a 
sale  of  the  premises  ;  but  it  was  held,  that  small  kettles,  not 
fixed  in  any  way,  though  necessary  for  use  in  the  ashery,  would 
not  pass.     The  distinction  between  the  relation  of  vendor  and 
vendee,  tenant  and  landlord,  was  distinctly  considered  and  recog- 
nized.    See  al^o  Reynolds  v.  Shuler^  6  Cowen^  323.     The  same 
distinction  was  held  by  Savage,  C.  J.  in  Raymond  v.   White. 
The  question  there  was  in  respect  to  a  heater  used  in-  a  tannery, 
but  in  no  way  attached  to  the  building.     It  was  placed  in  a  leach 
or  vat,  which  latter  was  detached  from  the  building,  except  that 
a  small  piece  of  board  was  tacked  with  nails  to  the  vat  and  to 
the  side  of  the  building.     But  there  was  no  necessity  for  fasten* 
ing  the  vat,  and  the  fastening  was  of  no  use,  except  to  keep  the 
side  standing  while  the  vat  was  put  together."    The  question 
was  really  one  between  landlord  and  tenant.     But  Savage,  C.  J. 
said  the  heater  could  not  be  considered  as  part  of  the  realty,  even 
if  the  person  who  placed  it  had  owned  the  tannery.    7  Cotoen, 
321.     In  Kirwan  v.  Latour^  1  Harr.  4r  Johns.  289,  the  sheriff 
had  sold  under  a  fi.  fia.  against  the  owner,  a  house  and  lot  with 
the  appurtenances.    This  house  was  built  for  a  distillery  ;  and 
the  implements  necessary  to  carry  on  the  business  were  on  the 
premises  at  the  time  of  the  sale.     In  trover  by  the  owner  for 
these,  the  court  held  that  the  pumps,  cisterns,  iron  grating,  door^ 
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distillery  and  horse  mills  passed  by  the  sheriff's  deed,  but  not 
the  joists,  vats,  buckets,  pickets  and  faucets.  The  case  went  on 
the  distinction  between  things  affixed  to  the  freehold  and  the 
mere  loose  utensils  necessary  for  carrying  on  the  business.  The 
former  were  held  to  pass,  though  Chase,  J.  conceded  that  a  ten- 
ant erecting  them  might  have  taken  them  away.  It  being  as  he 
said  the  same  as  a  question  between  ordinary  vendor  and'  vendee, 
<<  every  thing  passed  which  was  annexed  to  the  freehold."  Id, 
291.  The  same  thing  was  said  as  to  the  fixtures  in  an  iron- 
foundry.  Hare  v.  Hortwt^  6  Bam.  4r  AdoL  715.  Park,  J. 
said,  '^  Prima  facie,  a  mere  conveyance  of  the  foundry  would 
have  passed  them.''  Taunton,  J.  said,  if  the  deed  had  only 
mentioned  the  foundry,  the  fixtures  would  have  passed.  '^There 
are  many  cases  which  show  this.''  Patterson,  J.  said,  "  I  should 
be  sorry  to  brin^  into  question,  the  decision  of  this  court,  that  a 
conveyance  of  premises  will  pass  all  that  is  attached  to  them." 
And  the  Union  Bank  v.  Emerson^  15  Mass,  R.  159,  narrows  the 
general  reasons  of  Gale  v.  Ward.  It  holds  that  a  kettle  fixed 
in  brick  work  in  a  fulling  mill  passed  to  the  mortgagee  of  land, 
on  which  the  fulling  mill  stood,  though  the  appurtenances  were 
not  mentioned.  The  court  recognized  the  usual  distinction  in 
favor  of  tenants.  So  they  did  in  Wkiting  v.  Brastow^  4  Pick, 
310.  In  Fair  is  v.  Walker  ^  1  Bail.  540,  the  plaintiff  sold  and 
conveyed  his  plantation  to  the  defendant.  On  this,  cotton  was 
grown  ;  and  a  cotton  gin  wes  in  a  gin  house  on  the  premises 
attached  to  the  gears.  The  plaintiff  brought  trover  for  the  gin  ; 
but  the  court  were  of  opinion  that  it  was  a  fixture,  and  passed 
with  the  freehold.  They  said  that,  as  between  heir  and  execu- 
tor or  vendor  and  vendee  "  AH  things  which  are  necessary  to  the 
fiill  and  free  enjoyment  of  the  freehold  and  are  in  any  way 
attached  to  it,  are  held  to  be  fixtures  and  pass  with  it."  In  the 
case  of  the  Olympic  Theatre^  2  Browne^  279,  285,  the  court  said, 
^'  The  permanent  stage  is  so  fixed  to  the  freehold,  that  it  ought 
to  be  considered  as  a  part  of  it.  But  the  movable  scenery  and 
flying  stages  are  not  necessary  accessaries  to  the  enjoyment  of 
the  inheritance.     They  were  only  necessary  for  the  purposes  of 
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theatrical  exhibitions,  which  in  this  respect  must  be  considered 
as  a  species  of  trade.  We  are,  therefore,  of  opinion,  that  they 
do  not  belong  to  the  inheritance,  and  consequently  are  not  sub- 
ject to  the  liens,  particularly  when  conflicting  with  the  claims  of 
execution  creditors."  The  coort  recognized  the  distinction  in 
favor  of  tenants ;  but  they  appear  to  consider  the  rule  as  also 
rery  strict  against  the  heir  when  the  question  arises  between  him 
and  the  executor,  which  has  been  said  to  be  the  same  in  respeet 
to  fixtures  as  between  vendor  and  vendee.  Spencer,  C.  J. 
in  Holmes  v.  Iremperj  20  Johns.  JR.  30.  MiUer  v.  Plumby  6 
Cotren,  665.  In  the  case  of  the  Olympic  Tkfotre,  the  court  say, 
2  Bowne^  285, ''  The  general  rule  appears  to  be,  that  where  the 
instrument  or  utensil  is  an  accessary  to  any  thing  of  a  personal 
nature,  as  to  the  carrying  o«  a  trade,  it  is  to  be  considered  a  ch^t* 
tel ;  but  where  it  is  a  necessary  accessary  to  the  enjoyment  of 
the  inheritance,  it  is  to  be  considered  as  a  part  of  the  inheritance  ; 
a  rule  as  broad  as  that  stated  in  HeermMnce  v.-  Vemoy  ;  and 
which  has  since  been  utterly  repudiated  by  the  PenMylvasiia 
cases.  In  Gray  v.  Holdship^  17  Serg.  |r  JRawlcy  413,  a  copper 
kettle  or  boiler  in  a  brew  house  was  held  to  be  apart  of  the  free- 
hold, though  very  slightly  attached  ;  apd  the  court  mention  the 
wheels,  stones  and  bolting  cloths  of  a  mill  as  parallel  and  femiliar 
instances.  Id.  415.  So  the  engiae  by  which  a  steam  saw  mill 
is  propelled,  thus  performing  the  usual  office  of  a  water-wheel. 
The  court  mentioned  the  gearsof  a  mill  as  part  of  the  freehold. 
Morgan  v.  Arthurs j  3  fVati9y  140.  And  see  Lemar  v.  Milesj  4 
WattSj  330,  S.  P.  admitted*  So  a  steam  engine  with  all  its  fix- 
tures, used  to  drive  a  bark  mill  in  a  tannery,  being  erected  by  the 
owner  of  the  freehold,  was  held  to  pass  by  a  sale  of  the  latter. 
Ives  V.  Ogelsby^  7  WattSj  106.  In  Massachusetts^  two  stoves 
fixed  to  the  brick  work  of  a  chimney  were  held  to  pass.  Goddard 
r.  Chase^  7  Mass.  R.  432.  In  Gibbons  on  Fixtures^  17,  the 
learned  author  remarks  that  ^^In  Horn  ▼.  Baker ^  9  East^  215,  it 
was  not  doubted  but  the  distillers'  vats  supported  upon  brick 
work  and  timber,  but  not  let  into  the  ground,  and  vats  standing 
on  horses  or  frames  of  wood,  were  goods  and  chattels  ;  and  that 
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Stills  set  in  brick  work  and  let  into  the  ground  were  fixtut 
He  adds  that  a  copper  merely  resting  on  a  brick  work  socV 
and  a  water-butt  standing  on  the  ground  or  a  wooden  stool,  a\ 
not  fixtures.     Otherwise  if  the  copper  were  fastened  in  brick 
work. 

A  deed  conveying  a  saw-mill  was  held  to  pass  a  mill-chainy 
dogs  and  bars,  they  being  in  their  appropriate  places  at  the  time. 
Fanar  y.  Siackpole,  6  ChreenL  154.  The  great  difficulty  arose 
as  to  the  chain.  This  ^as  attached  by  a  hook  to  a  piece  of  a 
draft  chain,  which  was  fastened  to  the  shaft  by  a  spike.  The 
chain  was  prepared  for  being  hooked  and  unhooked  at  pleasure. 
The  premises  in  question  were  here  conveyed  as  a  saw-mill  eo 
nomine.  The  chain  was  commonly  used  in  drawing  logs  into 
the  mill.  The  court,  therefore,  thoQght  that  it  might  pass  as 
being  essential  to  the  mill,  and  therefore  included  in  the  terms  of 
the  conveyance.  But,  they  added,  "  we  are  also  of  opinion,  that 
it  ought  to  be  regarded  as  appertaining  to  and  constituting  a  part 
of  the  realty."  See,  in  connection  with  this,  the  remarks  of 
Barty  Vice  Ch.  near  the  close  of  his  opinion  in  Lushington  v. 
Sewellj  1  Sim,  435,  as  to  what  will  pass  by  the  devise  of  West 
India  land  by  the  name  of  a  plantation. 

Certain  things  are  fixtures  or  not,  in  their  own  nature,  inde-  /'/ 
pendent  of  the  fact  of  annexation.  Accordingly,  some  things 
which  are  entirely  detached  from  the  freehold  are,  notwithstand- 
ing, holden  constructively  to  belong  to  and  pass  with  it.  Such 
eases  arise  where  the  fixture  is  detached  for  some  temporary  pur- 
pose. We  before  noticed  the  removal  of  a  mill-stone  to  be 
picked  as  one  instance.  Jlmx>$  8f  Fer.  (m  Fixt.  183.  So,  where 
the  stones  and  irons  of  a  grist-mill  were  accidentally  detached 
by  a  flood  carrying  away  the  main  body  of  the  mill,  they  were 
still  holden  to  continue  a  part  of  the  realty,  and  therefore  not 
to  be  seizable  on  Ji./a.  at  the  suit  of  a  creditor,  as  personal  pro- 
perty. Goddard  v.  Bolster >,  6  Greenl.  427.  On  the  other  hand, 
articles  of  furniture  moveable  in  their  nature  are  not  fixtures, 
though  attached  by  screws,  nails,  brackets,  &c.    Such  are  hang- 
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ingfi,  pier  glasses,  chinney  glasses,  hoo\i  cases,  carpets,  blinds^ 
curtains,  &c.     Gibbons  on  Fixtures^  20^  31« 

Whatever  its  use  or  object,  however,  unless  the  thing  were 
physically  annexed  to  the  freehold  in  some  way,  it  has  in  general 
been  held  not  to  pass  even  as  between  vendor  and  vendee.  This 
was  held  of  a  stove  standing  on  the  floor  durjing  winter,  the  fun- 
nel running  into  the  chimney,  but  being  loose,  and  not  plastered 
in.  The  stove  was  up  at  the  time  of  the  conveyance.  Williami 
V.  Baileyj  3  Dane^s  Mr.  152.  So  of  a  padlock,  and  loose 
boards  used  for  putting  up  corn  in  the  bins  of  a  corn  house,  said 
in  Whiting  v.  Brastow^  4  Pick.  311.  So  of  a  heater,  placed 
loose  in  the  vat  of  a  tannery.  SavagBj  Ch.  J.  in  Raymond  v. 
Whitty  before  cited.  7he  case  of  the  stove  has  been  questioned, 
as  I  shall  notice  hereafter. 

The  cases  of  constructive  annexation,  where  the  article  is  sel- 
dom or  never  corporally  attached  to  the  realty,  are  few,  and  may 
be  set  down  as  exceptions  to  the  general  rule*  They  are  said  to 
be  the  charters  or  deeds  of  an  estate  and  the  chest  containing 
them,  deer  in  a  park,  fish  in  a  pond,  and  doves  in  a  dove  house. 
2  Com.  Dig.  Biensj  B.  6  Greenl.  157.  3  Doners  Ahr.  156.  3 
JfeW'Hamp.  R.  505.  The  deer,  fish  and  doves  are  set  down  by 
•^7710^  ^  Fer.  on  Fixt.  168,  as  heir  looms;  and  so  of  various  other 
animals.  Heir  looms  are  a  class  of  property  distinct  from  fix- 
tures. But  ^^  the  doors,  windows,  locks,  keys  and  rings  of  a 
house  will  pass  as  fixtures,  by  a  conveyance  of  the  freehold,  al- 
I  though  they  may  be  distinct  things  \  because  they  are  construc- 
tively annexed  to  the  house."  Amos  tf  Fer.  on  Fixt.  183,  and 
the  books  there  cited.  Many  other  obvious  cases  may  be  sup- 
posed. One  is,  our  ordinary  Virginia  fence  on  country  farms. 
No  vendor  would  consider  that  as  mere  personal  property.  And 
in  Kittredge  v.  Woods^  3  Jf.  Hamp.  JR.  503,  it  was  held  that 
manure  lying  about  a  barn  yard  passed  by  a  conveyance  of  the 
land  as  an  incident. 

These  instances  seem  fully  to  justify  the  courts  when  they 
speak  of  the  great  difficulty  in  fixing  on  any  certain  criterion 
which  shall  govern  all  cases.    They  lead  to  a  strain  of  reasoning 


\ 

\ 


ALBANY,  OCTOBER,  1839« 

.V 

Walker  v.  Sherman. 


hy  Mr.  DafMy  in  the  3tl  vol.  of  bis  Abridgmenty  p.  156,  as  \i 
by  Westofiy  J.  in  Farrur  v.  SiackpoUy  by  whicb,  if  followed  ov 
m  practice,  the  machinery  now  in  question  might  well  be  con 
udered  as  a  part  of  the  realty  5  and  therefore,  the  subject  of 
partition.     Mr.  Dana  says,  that  in  all  the  instances  put  by  him| 
the  articles  ^^  are  very  properly  a  part  of  the  real  estate  and  in- 
heritance, and  pass  with  it,  because  not  the  mere  fixing  or  fasten- 
ing to  it  is  alone  to  be  regarded  3  but  the  use,  nature  and  inten- 
tion.?'   Mr.  Dana  questions  the  decision  in  Williams  v.  Bailey^ 
before  cited^  denying  that  the  stove  passed.    3  Dana^s  Ahr,  167. 
See  also  Amos  4*  ^^^^  on  Fixtures ^  164, 165.    And  Weston,  J. 
says,  6  Grtenl.  157,  '^  Modern  times  have  been  fruitful  of  inven- 
tions and  improvements,  for  the  more  secure  and  comfortable  use 
of  buildings,  as  well  as  of  many  other  things  which  administer 
to  the  enjoyment  of  life.     Venetian  blinds,  which  admit  the  air 
and  exclude  the  sun,  whenever  it  is  desirable  so  to  do,  are  of 
modera  use ;  so  are   lightning  rods,  which  have  npw  become 
common  in  this  country  and  in  Europe.     These  might  be  re- 
moved from  buildings  without  damage ;  yet,  as  suited  and  adapt- 
ed to  the  buildings  upon  which  they  are   placed,  and  as  in- 
cident thereto,  they  are  doubtless  part  of  the  inheritance,  and 
would  pass  by  deed  as  appertaining  to  the  realty.    But  the 
genius  and  enterprize  of  the  last  half  century  has  been  in  noth- 
ing more  remarkable  than  in  the  employment  of  some  of  the 
great  agents  of  nature,  by  means  of  machinery^  to  an  infine  va- 
riety of  purposes,  for  the  saving  of  human  labor.     Hence,  there 
has  arisen  in  our  country  a  multitude  of  establishments  for  work- 
ing in  cotton,  wool,  wood,  iron  and  marble ;  some  under  the 
denomination  of  mills,  and  others  of  factories,  propelled  generally 
by  water  power,  but  sometimes  by  steam.     These  establishments 
have,  in  many  instances,  perhaps  in  most,  acquired  a  general 
name,  which  is  understood  to  embrace  all  their  essential  parts ; 
not  only  the  building  which  shelters,  encloses  and  secures  the 
machinery,  but  the  machinery  itself.     Much  of  it  might  be  easily 
detached,  without  injury  to  the  remaining  parts,  or  the  building, 
but  it  would  be  a  very  narrow  construction,  which  should  ex- 
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clade  it  from  passing  by  the  general  name  by  which  the  establisV 
ment  is  known,  whether  of  mill  or  factory.  The  gtneral  prin* 
dples  of  law  must  be  applied  to  new  kinds  of  property,  as  the^ 
spring  into  existence,  in  the  progress  of  society,  according  to 
thw  nature  and  incidents,  and  the  common  sense  of  the  com- 

* 

munity.  The  law  will  take  notice  of  the  mutations  "^f  language, 
afld  of  the  meaning  of  new  tem^s,  applied  to  new  subjects  as 
they  arise.  In  other  words,  it  will  understand  words  used  by 
parties  in  their  contracts,  whether  executed  or  executory,  whe- 
ther in  relation  to  real  or  personal  estate,  according  to  their  ordi* 
nary  meaning  and  acceptation."  He  then  supposes  the  steam- 
saw^mill  at  Bath  to  be  conreyed  by  its  name  of  a  steamrsatD-fnillj 
and  adds,  ^^  If  you  exclude  such  parts  of  the  machinery  as  may 
be  detached  without  injury  to  the  other  parts,  or  to  the  building, 
you  leave  it  mutilated  and  incomplete,  and  insufficient  to  perform 
its  intended  operations.  The  parties,  in  using  the  general  term, 
would  intend  to  embrace  whatever  was  essential  to  it,  according 
to  its  nature  and  design  ;  and  the  law  would  doubtless  so  construe 
the  conveyance  as  to  effectuate  the  lawful  intention  of  the  parties.'' 
In  aid  of  tbese  views,  undoubtedly,  comes  the  reasoning  of  Lord 
Mansfield  on  the  question  between  the  heir  and  executor  respect- 
ing the  salt  pane.  Latoton  v.  Salmofty  1  H.  Blacky  269,  n.;  3 
Jltk,  16,  n.  1,  S.  C,  ^^  The  present  case  is  very  strong.  The 
/  salt  spring  is  a  valuable  inheritance  ;  but  no  profit  arises  from  i^ 
unless  there  is  a  salt-work,  which  consists  of  a  building,  &c.  for 
the  purpose  of  containing  the  pans,  &c.  which  are  fixed  to  the 
ground.  The  inheritance  cannot  be  enjoyed  without  them. 
They  are  accessaries,  necessary  to  the  use  and  enjoyment  of  the 
principal.  The  owner  erected  th^Q  for  the  benefit  of  the  inhe- 
ritance. He  could  never  mean  to  gire  them  to  the  executor," 
&c.  This  case  shows  how  the  fire  engines  in  Lav>ton  v.  Lanetony 
3  Mk,  12,  erected  by  the  tenant  for  life,  and  there  claimed  by 
and  allowed  to  his  executor  against  the  remainder-man,  would 
have  been  decided,  had  the  question  been  between  the  executor 
and  heir,  or  vendor  and  vendee.  The  case  of  the  cider  mill 
fixed  in  the  ground,  which  was  awarded  to  the  executor  as  against 
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the  heir,  turned  upon  a  custom.  3  Atk  .  ^ 
1260.  Miu  Wilbraham,  who  argued  for  the  executor  and  agaiit^^^ 
the  remamder-man,  in  3  Jltk.  14,  and  who  succeeded,  still  gave^^*^'^^ 
his  opinion,  when  the  salt  pan  case  came  before  Lord\ManafieId, 
that  i|  would  have  been  different  in  respect  to  the  heir ;  and 
Lord  Maitltfeld  expressly  adopted  his  opinion.  These  salt  pans 
were  very  slightly  fixed  with  mortar  to  the  floor,  and  might  be 
removed  without  injuring  the  buildings.  A  steelyard  hung  in  a 
machine  house,  was  considered  a  fixture.  Rex.  y.  Ink.  of  Si. 
Ji/tcholaSy  Gloucester  J  262.  It  was  fixed  for  weighing  coal  and 
other  things  brought  to  market.  Lord  Mansfield  said  it  must  be 
annexed  to  the  freehold  in  the  nature  of  the  thing.  ^^  What  is 
the  house  1  It  is  the  machine  house.  They  are  one  entire 
thing,  and  are  together  rated  by  the  common  known  name  whiefa 
comprehends  both  :  and  the  principal  purpose  of  the  house  is  for 
weighing.  The  steelyard  is  the  most  valuable  part  of  the  house. 
The  house,  therefore,  applied  to  this  use,  may  be  said  to  be  built 
for  the  steelyard,  and  not  the  steelyard  for  the  house."  One 
<]uestion  was  whether  the  whole  machine  was  rateable  as  real 
estate,  the  steelyard  inclusive,  for  the  support  of  the  poor. 
Messrs.  Amos  &  Ferard,  speaking  of  this  case,  say,  ^^  the  ma. 
chine  which  had  been  rated  was  clearly  affixed  to  the  freehold  ; 
and  the  court  seem  to  rely  upon  that  circumstance  in  delivering 
their  judgment."  ^mos  fy  Fer.  on  Fixt.  209.  They  then  advert 
to  another  case  in  Caldecott^  266.  It  is  Rex  v.*  Hogg.  There  • 
the  sessions  rated  a  building  by  the  name  of  ^^  the  engine  house." 
The  sessions  stated,  at  first,  that  ^Uhe  engine  is  not  fixed  to  the 
premises,  but  capable  of  being  moved  at  pleasure."  The  whole 
building  and  machine  were  assessed  at  £36,  though  the  build- 
ing, independent  of  the  machine,  was  worth  only  two  guineas. 
The  court  directed  the  case  to  be  restated.  They  required  the 
sessions'  to  state  whether  the  engine  was  worked  **  with  water 
or  horses ;  whether  the  house  was  a  dwelling  house,  or  built  for 
the  purpose  of  receiving  the  engine,  and  whether  it  was  used  for 
any  other  purpose ;  and  in  what  manner  the  engine  was  put  up 
in  the  engine  house,  and  what  its  size  and  bulk«"  The  counsel 
Vol.  XX,  41 
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afterwards  consented  to  a  set  of  facts  ;  among  them^  they  agreed 
c^that  the  engine  was  worked  generally  with  water,  but  fre- 
quently by  band  ;  that  the  building  was  not  a  dwelling  house, 
nor  was  it  erepted  for  the  purpose  of  receiving  the  engine,  but 
formerly  was  used  for  the  purpose  of  turning  bobbins,  and  as  a 
weaver's  shop  ;  but  is  now  used  for  the  purpose  of  carrying  on 
the  cotton  manufactory,  there  being  in  the  same  building  two 
other  engines,  one  of  which  was  used  for  the  purpose  of  carding 
and  the  other  for  tumming  cotton,  which  tumming  is  another 
process  of  the  same  manufactory.  All  the  engines  are  placed 
on  the  Jloer^  and  no  ways  annexed  or  fastened  to  the  same,  but 
may  be  moved  at  pleasure,  and  carried  out  and  worked  in  any 
other  place,  either  by  means  of  water  or  manual  labor,  and  are 
not  adapted  to  any  particular  building.  The  frame  in  which  the 
engine  stands  is  twelve  feet  in  length,  three  feet  eleven  inches  in 
breadth  and  two  feet  nine  inches  in  height ;  the  semi-diameter  of 
the  largest  cylinder,  with  a  small  roller  at  the  top  rising  twenty 
inches  above  the  frame,  the  engine  sinking  in  the  same,  seven- 
teen inches.^'  Still  the  difficulty  as  to.  annexation  remained  ;  for 
one  question  was,  whether  the  machine  was  rateable  except  as  a 
part  of  the  real  property.  Caldecott,  in  support  of  the  assess- 
ment, complained  that  the  return  was  evasive  in  merely  saying 
that  the  engine  was  not  annexed  or  fastened  to  the ^oor;  whereas 
it  might  be  fastened  to  the  building  in  some  other  way.     The 

.  opposing  counsel  said  it  was  placed  on  the  floor  like  a  chair* 
Ashurst,  J.  said  the  case  was  still  imperfect ;  for  it  is  not  stated 
negatively,  that  this  engine^  while  it  is  in  a  state  of  working,  is 
not  in  some  way  or  other  fixed  to  the  house.  It  is  only  stated 
that  it  is  not  fixed  to  the  floor:  but  it  may  be  fixed  to  the  walls 
of  the  building  without  being  fixed  to  the  floor.  We  can  assume 
no  facts  on  either  side  ;  but  one  should  suppose  that  it  must  be 

fastened  in  some  uuzy,  otherwise,  as  it  is  worked  by  water,  the 
weight  of  the  water  must  displace  it ;  and  if  so,  it  is  exactly  the 
case  of  TTie  King  v.  St.  Jficholas^  in  Gloucester.  Buttery  J. 
said,  speaking  of  the  right  to  the  epgine,  as  between  executor 
and  heir,  or  tenant  and  landlord,  ^^  If  the  engine  were  clearly 


;^^ 
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distinct^  it  would,  in  all  cases,  go  to  the  executor.  But  here, 
all  being  under  lease  for  a  term,  all  would  go  to  the  executor.' 
Grose,  J.  said,  ^^  This  is  an  engine  house £tted  up  with  an  engine^ 
but  whether  that  is  fixed  or  not  is  uncertain.  The  engine  is 
evidently  a  part  of  the  house ;  for  Walmesley  is  stated  to  be 
lessee  of  the  premises,  which  comprehend  the  whole,  both  hotcse 
and  engine.  I  therefore  consider  this  as  an  entire  thing." 
Messrs.  Amos  &  Ferard,  in  commenting  upon  this  case,  admit 
that  it  is  generally  considered  as  deciding  that  a  poor  rate  may 
be  assessed  on  mere  personal  property  rented  with  a  building. 
But  they  say,  the  better  opinion  seems  to  be  that  it  cannot ;  and 
they  seem  to  rely  on  what  Ashurst,  J.  said,  as  showing  that  the 
engine  was  probably  considered  real  estate. 

The  two  last  cited  cases  ^eem-  to  allow  that  the  slightest  p^- 
manent  annexation  of  machinery  is  sufficient  to  make  it  a  part  of 
the  realty  ;  and  sustain  the  reasoning  of  Weston,  J.  in  Farrar 
V.  StackpoUy  so  far  as  it  maintains  that  the  chain  was  a  fix- 
ture, because  it  was  hooked  for  use  as  a  part  of  the  permanent 
machinery.  He  said  "  the  chain  is  the  last  in  the  parts  of  the 
machinery,  to'  which  the  impelling  power  is  communicated,  to 
effect  the  object  in  view.  Its  actual  location  in  the  succession 
of  parts  can  make  no  difference.''  See  also  the  remarks  of  ^mos 
and  Ferrard  on  Fixtures,  p,  4,  note  (a)  on  the  case  of  Davis  v. 
Jones.  A  later  case  is  somewhat  material.  Colegrwe  v.  Bias 
Santos,  2  Bam,  if  Cress.  76,  was  decided  in  Tr.  term,  1823,  by 
the  king's  bench,  3  Dowl.  4*  Ryl*  255,  S.  C.  It  arose  between 
the  vendor  and  vendee  of  a  mansion  house  with  the  lands,  called 
Downsell  Hall,  in  Essex.  A  conveyance  was  executed  and  the 
defendant  entered  into  possession.  To  the  house  belonged  cer- 
tain articles  which  were  all  taken  possession  of  with  it  by  the 
vendee,  and  none  of  them  had  been  excepted  either  in  the  parti- 
culars of  the  sale,  which  was  by  auction,  or  the  deed  of  convey- 
ance. They  consisted  chiefly  of  ^'  bells  and  bell  pulls,  stoves, 
grates,  blinds,  shelves,  coppers,  a  water-butt,  and  other  articles  of 
the  same  kind,"  3  Dowl.  Sf  Ryl.  255  ;  or  according  to  2  Bam. 
fy  Cress.     ^^  Stoves,  grates,  kitchen  ranges,  closets,  shelves^ 
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brewing  coppers,  cooling  coppers,  mash  tubs,  locks,  bolts^ 
blinds/'  &c.  The  plaintiff,  the  vendor,  demanded  them  all  of 
the  defendant,  the  vendee,  by  the  name  of  fixtures  ;  and,  on  the 
latter  refusing  to  deliver  them,  brought  trover  ;  which  it  was 
held  would  not  lie  for  any  of  them.  It  was  conceded  that  some 
of  the  articles  might  be  moveables ;  in  2  Bam,  tf  Cress.  Abbott, 
C.  J.  said  ^^  three  or  four  trifling  articles ;"  what  they  were  is 
not  stated  by  either  report ;  but  the  recovery  was  denied  for  the 
whole,  in  as  much  as  there  was  a  general  demand  and  refusal  of 
the  whole  as  fixtures.  Maryatt  and  Piatt  mentioned  stoves^  hell 
pulls  J  shelves  and  xoater-hutts^  as  moveables,  none  of  which  were 
permanently  attached  to  the  house,  or  could  be  considered  as 
part  of  it.  Baylcy,  J.  asked,  *^  is  that  so  clear  ?  To  whon^ 
would  such  articles  pass,  the  heir  or  executor  1"  The  counsel 
submitted  they  would  pass  to  the  executor.  Best,  J.  asked,  ^^Is 
not  Wynne  v.  Ingleby^  1  Dowl.  4*  Ryl'  247,  a  case  of  ranges, 
ovens  and  set-pots,  taken  by  a  fi,  fa,  against  the  owner  of  the 
freehold,  see  S.  C.  Jfom.  Winn  v.  IngUby^  5  Bam.  4r  -^W-  625, 
an  express  decision  to  the  contrary  7  Has  the  vendor  a  right  to 
dismantle  a  house  in  order  to  remove  such  articles  ?"  For  this 
colloquy,  see  3  Dowl.  if  Ryl.  256.  I  can  not  learn  from  the 
books,  that  there  has  been  much  litigation  concerning  fixtures  as 
between  vendors  and  vendees  of  houses  since  the  decision  of  Col* 
grave  v.  Bias  Santos.  The  rule  of  that  case  has  lately  been 
held  to  prevail  as  between  mortgagor  and  mortgagee.  Longstaff 
V.  Meogoe^  2  Adolph.  Sf  Ellis^  167.  Yet  the  English  cases  are  ex- 
tremely difficult  to  reconcile,  especially  those  which  have  arisen 
between  heir  and  executor.  See  Amos  if  Ferrard  on  FixtureSy 
ch.  iv.  §  2.  p.  151. 

There  is  also  considerable  conflict  in  the  American  cases,  as 
may  be  seen  by  those  which  I  have  cited.  The  inconsistency 
appears  to  have  arisen  occasionally  from  not  attending  to  the 
distinction  maintained  by  the  older  cases,  between  the  two  rela- 
tions of  vendor  and  vendee,  and  tenant  and  landlord ;  though 
sometimes  it  has  also  arisen  from  a  difference  as  to  the  mode  of 
annexation.     In  Powell  v.  Monson  4r  Brimfield  Manufacturing 
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Company y  3  Mason^  459,  both  the  New-Tork  and  Massachusetts'^ 
cases  were  cited,  to  prove  that  the  wheel  and  gearing  of  a  cotton 
factory  were  not  to  be  considered  a  part  of  the  freehold,  in  such 
sense  that  the  widow  could  have  dower  of  them.     Starj/j  J.  was 
driven  to  say  that  the  carding  machine  in  G(Ue  v.  Wardj  though 
attached  to  the  wheel  by  a  leather  band,  was  not  strictly  a  fix- 
ture ;   and  that  the  fastening  in  Cresson  v.  Stoutj  would  not 
make  the  machinery  so.     Yet  certainly  the  wheel,  and  most,  if 
not  all  the  gearing  mentioned  and  described  in  3  Mdson^  might 
have  been  as  easily  removed  as  many  other  things  attached  to 
the  freehold,  which  have  been  treated  as  moveables.     The  case 
of  the  Cotton  gin^  in  1  Bailey y  the  English  Steelyard  and  Engine 
cases  cited  from  Caldecott  8f  Colgrave  v.  Dias  Santos,  with  seve- 
ral other  English  cases,  show  that  a  very  plight  affixing  for  per- 
manent use  is  sufficient.    The  mere  hooking  of  a  chain  in  Farrar 
V.  Stackpole,  was  sufficient  under  the  circumstances.     Why  is 
the  key  of,  a  door-lock  deemed  a  fixture  ?     Because  it  makes  a 
part  of  the  permanent  machinery  used  to  secure  the  door.     Yet 
it  is  kept  entirely  separate,  except  when  employed  in  locking 
and  unlocking  the  door.    The  mode  of  annexation  must  evidently 
depend  on  the  manner  in  which  the  parts  of  machinery  are  used. 
The  saws  in  a  saw  mill  may  be  in  two  sets,  one  at  work,  while 
the  other  is  undergoing  repairs  or  filing  and  sharpening ;  and 
either  may  be  easily  removed  without  violence  to  the  frame 
where  they  belong  ;  are  either  to  be  considered  the  less  fixtures 
for  these  reasons  1     Gibbons  says,  if  a  copper  fastened  in  brick- 
work have  a  moveable  cover,  the  latter  is  a  fixture ;  because  the 
copper  is  the  principal  thing  and  the  latter  a  mere  appendage. 
(ribbons  on  FixtureSj  17.     The  case  of  Davis  v.  Jones,  2  Bam, 
4r  Jild.  165,  has  accordingly  been  thought  unexplainable  by  the 
principles  professedly  adopted  in  the  case  itself.     Certain  jibs 
making  part  of  an  entire  machine,  which  was  clearly  a  fixture, 
were  treated  as  mere  personal  property.     See  ^/Imos  ^  Ferrard 
on  Fixtures,  p.  4,  note  (a.) 

The  ancient  distinction,  however,  between  actual  annexation 
and  total  disconnection  is  the  most  certain  and  practical ;  and 
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should  therefore  be  maintained,  except  where  plain  authority  or 
usage  has  created  exceptions.  The  reasoning  of  Mr.  Dane,  and 
of  the  learned  judge  in  Farrar  v.  StackpoUj  before  cited,  while 
it  can  not  be  too  extensively  applied  to  modem  machinery  in 
subordination  to  that  distinction,  does  not  appear  to  be  sustained 
by  authority,  when  it  seeks  to  raise  a  general  doctrine  of  con- 
structive fixtures,  from  the  moral  adaptation  of  what  is  in  fact  a 
mere  moveable,  to  the  carrying  on  a  farm  or  factory,  &c.  how- 
ever essential  the  moveable  may  be  for  such  purpose.  The  argu- 
ment in  that  shape  proves  too  much.  Such  adaptation  and 
necessity  might  be  extended  even  to  the  use  of  domestic  animals 
OB  a  farm,  and  certainly  to  many  implements  in  a  manufactory 
which  could  never  be  recognized  as  fixtures,  without  utterly  con- 
founding the  rule  by  which  the  rights  of  the  heir  or  the  purchaser 
have  been  long  governed.  The  judicial  application  of  the  rule 
is  already  sufficiently  nice  and  difficult.  As  between  heir  and 
executor,  it  was  partially  altered  by  2  R.  S.  24,  §  6,  sub,  4,  2d 
ed.  By  this,  ^^  things  annexed  to  the  freehold,  or  to  any  build- 
ing, for  the  purpose  of  trade  or  manufacture,  and  not  fixed  into 
the  wall  of  a  house,  so  as  to  be  essential  to  its  support,"  pass  to 
the  executor.  And  see  3  id.  638,  9,  2d  ed.  Appendix.  This 
provision  certainly  indicates  any  thing  but  a  l^islative  intent 
to  enlarge  the  rights  of  freehold.  Taken  literaUy,  it  would  strip 
the  heir,  of  the  wheels,  gearing  and  all  the  other  machinery  fixed 
in  the  ordinary  way  to  a  mill  or  manufactory  inherited  by  him. 
It  is  certainly  contrary  to  the  ancient  common  law  ;  see  11  Vin. 
167,  Executor  (Z)  pi.  6  ;  Amos  8f  Fer.  on  Fixt.  133,  and  cases 
there  cited  on  to  p.  138  ;  and  seeios  to  derive  very  questionable 
countenance  from  more  modern  authority.  Squire  v.  Mayer^ 
a  short  note  of  which  is  given  in  2  Freem.  246,  goes  the  farthest 
towards  our  statute  rule  ;  but  how  very  doubtful  this  and  some 
other  modern  causes  of  the  like  tendency  are,  may  be  seen  by 
Amos  Sf  Fer.  on  Fixt.  ch.  4,  ^  2,*  p.  151,  and  cases  there  cited. 
See  also  Gibbons  on  Fixt.  11,  12*  As  between  devisee  and  exe- 
cutor, the  suggestion  of  Vice  Chancellor  Hart  in  Lushington 
,  V.  Sewell^  1  Sim.  435,  480,  seems  to  go  beyond  any  adjudged 


ALBANY,  OCTOBER,  1839.  666 


Walker  v.  Sherman. 


case  in  favor  of  the  freehold.  He  inclined  to  think  that  the 
devise  of  a  West  India  estate  would  pass  the  incidental  slock  of 
slaves,  cattle  and  implements  ;  because  such  things  are  essential 
to  render  the  estate  productive  ;  and,  denuded  of  them,  it  would 
be  rather  a  burden  than  a  benefit. 

It  is,  I  think  obvious,  not  only  from  our  statute,  but  from  both 
the  English  and  American  cases,  that  there  is  a  stronger  tendency 
to  consider  fixtures  for  the  purposes  of  trade  as  mere  personal 
property,  than  we  find  either  in  regard  to  those  of  an  agricultu- 
ral or  domestic  character.  See  Gibbons  on  Fixt.  10,  11.  A7n;os  ^ 
Per.  on  Fixt  138,  ed  of  1830.  By  several  English  cases  cited 
in  these  treatises,  the  executor  was  in  respect  to  trade  fixtures 
preferred  in  his  claim  against  the  heir,  though  the  doctrine  is  far 
from  being  settled.  By  several  American  cases,  we  have  seen 
that  such  fixtures  were  denied  to  have  passed  even  as  between  the 
vendor  and  vendee  of  the  freehold  ;  though  such  a  rule  derives 
HO  countenance,  or  certainly  very  little  from  any  English  autho- 
rity ;  and  seems  to  be  against  the  weight  of  American  adjudica- 
tion. 

On  the  whole,  I  collect  from  the  cases  cited,  and  others,  that, 
as  a  general  rule,  in  order  to  come  within  the  operation  of  a  deed 
conveying  the  freehold,  whether  by  metes  and  bounds  of  a  plan- 
tation, farm  or  lot,  &c.,  or  in  terms  denoting  a  mill  or  factory, 
&c.  nothing  of  a  nature  personal  in  itself  will  pass,  unless  it  be 
brought  within  the  denomination  of  a  fixture  by  being  in  some 
way  permanently,  at  least  habitually ,  attached  to  the  land  or  some 
building  upon  it.  It  need  not  be  constantly  fastened.  It 
need  not  be  so  fixed  that  detaching  will  disturb  the  earth 
or  rend  any  part  of  the  building.  I  am  not  prepared  to 
deny  that  a  machine  moveable  in  itself,  would  become  a 
fixture  from  being  connected  in  its  operations  by  bands,  or 
in  any  other  way,  with  the  permanent  machinery,  though  it 
might  be  detached,  and  restored  to  its  ordinary  place,  as  easily 
as  the  chain  in  Farrar  v.  Stackpote.  I  think  it  would  be  a  fix- 
ture notwithstanding.  But  I  am  unable  to  discover,  from  the 
papers  before  us,  that  any  of  the  machines  in  question  before  the 
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commission's  w«re  even  slightly  connected  with  the  freehold* 
For  a\ight  I  can  }earn|  thej  were  all  worked  by  horses  or  by 
hand)  having  no  more  respect  to  any  particular  part  of  the  build- 
ings or  its  water  wheel,  than  the  ordinary  moveable  tools  of  suck 
an  establishment.  These  would  have  their  common  place,  and 
be  essential  to  its  business.  So  a  thrashing  machine,  and  the 
other  implements  of  the  farmer.  But  it  would  be  a  solecism  to 
call  them  fixtures,  where  they  are  not  steadily,  or  commonly 
attached,  even  by  bands  or  hooks,  to  any  part  of  the  realty.  The 
word  fixtures  is  derived  from  the  things  signified  by  it  being 
fastened,  or  fixed,  '^  It  is  a  masim  of  great  antiquity,  that  what* 
ever  is  fixed  to  the  realty  is  thereby  made  a  part  of  the  realty,  to 
which  it  adheres,  aad  partakes  af  all  its  incidents  and  properties.'^ 
Toml.  Law  Diet.  Fixtures.  Hence  fixtures  are  defined  to  be 
^^  chattels  or  articles  of  a  personal  nature  which  have  been  aflized 
to  the  land."  Id.  *^  It  is  an  ancient  principle  of  law,"  says 
Weston,  J.  in  Farrar  v.  Stackpole^  '4hat  certain  things,  which, 
in  their  nature,  are  personal  property,  when  attacked  to  the 
realty,  become  part  of  it  zsJixturesJ^  And  see  ^inos  4r  Fer.  en 
Fixt.  ch.  l,j>.  1. 

It  is  not  to  be  denied  that  there  are  strong  ditta,  and  perhaps 
we  may  add  the  principle  of  several  adjudicated  exceptions,  upon 
which  we  might,  with  great  plausibility,  declare  the  machines 
in  question,  so  essential  to  the  purposes  of  the  manufactory,- 
although  entirely  dissociated  with  the  freehold,  a  fit  subject  for 
entering  into  the  list  of  constructive  fixtures.  The  general  im- 
portance of  the  rule,  however,  which  goes  upon  corporal  annexa- 
tion, is  so  great,  that  more  evil  will  result  from  frittering  it 
away  by  exceptions,  than  can  arise  from  the  hardship  of  adhering 
to  it  in  particular  cases. 

Nor  can  we  possibly  say,  as  in  the  case  of  the  steelyard  or 
engine  in  the  cotton  manufactory,  cited  from  Caldecotty  that  the 
mac}iines  in  question  must,  in  the  nature  of  the  thing,  be  annexed 
to  the  freehold.  It  appears,  by,  the  papers  before  us,  that  they 
have  been  used  with  the  factocKgior  sejgral  years,  and  have  pas- 
sed with  it  in  conveyances.AJ^J^llfaii^j^^         do  not  state  that 
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they  are  aflSxed  in  any  way.  They  are  treated  by  both  parties, 
for  aught  I  can  see,  as  entirely  detached,  though  the  defendant 
ventures  to  express  an  opinion  that  some  of  them  constitute  a 
part  of  the  factory  itself  tie  gires  no  particulars,  however, 
from  which  we  can  say  they  may  make  a  part,  any  more  than  if 
they  were  so  many  chairs  to  sit  on. 

It  is  true,  that  this  factory  seems  to  have  been  pretty  much 
dismantled,  the  principal  part  of  its  machinery  has  been  trea- 
ted as  mere'  movables.      Both  the  defendant  and   Mr.   Smith, 
one  of  the  commissioners,  concur  in  stating  that  nothing  about 
the  factory  was  treated  as  a  fixture,  except  the  water-wheel, 
fulling-mill,  dye-kettle,  press,  and  tenter  bars  ;  and  Mr.  Smith 
says  the  factory  was  impelled  by  a  valuable  water  power.     The 
suspicion  would,  indeed,  be  quite  strong,  from  such  facts  standing 
alone,  that  at. least,    some  of  the    important    and   valuable 
machinery  excepted,  might  be  brought  within  the  legal  notion  of 
fixtures  ;  and  yet  the  defendant  himself  has  not  ventured  to  state, 
as  I  can  find,  that  any  part  of  the  particular  machinery  excepted 
from  the  report,  was  in  the  least  dependent  for  its  operation  on 
the  water-wheel  or  other  permanent  parts  of  the  factory  j  while 
Mr.  Goodrich,  one  of  the  commissioners,  says  in.  his  affidavit, 
that  the  excepted  machinery  was  not  affixed  to  the  building  or 
land.     There  the  case  is  left ;  not  one  of  the  deponents  pointing 
out  any  connection  whatever.     No  authority  cited  on  the  argu- 
ment, nor  any  that  I  have  seen,  goes  so  far  as  to  say  that  mere 
loose  and  moveable  machines  totally  disconnected  with,  and 
making  no  part  of  the  permanent  machinery  of  a  factory,  can  be 
considered  a  fixture  even  as  between  vendor  and  vendee.    We 
think  the  motion  must  be  denied  with  costs,  and  the  report  of  the 
commissioners  is  confirmed. 
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The  People,  ex  relatione  Doughty,  vs.  The  Judges  of 

Dutchess  C.  P. 

A  mandamus  will  not  lie  to  a  sabordinate  court  for  the  correction  of  judidal  trrors; 
all  this  court  can  do  in  the  exercise  of  its  supervisory  power  is  to  require  inferior 
tribunals  to  proceed  to  Judgtnent,  but  cannot  dictate  the  Judgment  to  be  rendered  ; 
much  less  can  such  tribunals  be  required  to  retrace  their  steps  and  reverse  a  deci* 
siott  already  made.  So  held  in  a  case  where  a  court  of  C.  P.  had  manifestly 
erred  in  quashing  an  appeal. 

In  respect  to  ministerial  oJkerB  and  corporations  it  is  otherwise  ;  they  may  be  re- 
quired by  mandam'os  to  act  in  a  particular  manner^  and  even  to  reverse  what  they 
have  already  done. 

Mandamus.  By  the  return  to  the  alternative  writ,  it  appeared 
that  James  Griffin  recovered  a  judgment  against  the  relator  be- 
fore a  justice  of  the  peace,  on  the  twelfth  day  of  March,  1839, 
from  which  the  relator  had  attempted  an  appeal  to  the  C.  P. 
When  the  cause  came  on  for  trial  in  the  C.  P.,  Griffin  objected 
that  the  court  had  no  jurisdiction,  and  on  referring  to  the  affida- 
vit and  appeal  bond  it  appeared  those  papers  recited  a  judgment 
as  rendered  by  the  justice  on  the  eleventh  day  of  March,  1839, 
whereas  the  return  of  the  justice  was  of  a  judgment  rendered  on 
the  twelfth  day  of  that  month.  In  all  other  respects  the  affidavit 
and  bond  described  the  judgment  accurately,  and  were  in  due 
form.  The  relator  thereupon  offered  to  prove  that  only  one 
cause  had  been  tried  before  the  justice  between  the  parties,  and 
also  offered  to  amend  the  bond.  But  the  court  refused  to  allow 
the  amendment,  "  for  the  reason  that  the  bond  was  neither  infor- 
mal nor  imperfect,  but  was  a  bond  to  remove  a  different  judgment 
from  the  one  returned  by  the  justice,  and  also  for  the  reason  that 
the  affidavit  upon  which  the  appeal  was  allowed  also  mentioned 
a  judgment  different  from  the  judgment  returned  by  the  justice^ 
and  which  affidavit  the  C.  P.  could  not  amend.''  Whereupon 
the  court  refused  to  proceed  to  the  trial  of  the  cause,  and  although 
no  notice  had  been  given  by  Griffin  of  a  motion  for  that  purpose, 
quashed  the  appeal.     The  alternative  writ  required  the  judges  of 
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the  C.  P.  to  vacate  the  rule  quashing  the  appeal,  and  to  deny  the 
motion  made  by  Griffin  to  quash  the  appeal,  or  show  cause,  &c. 

C.  W,  Swifty  for  the  relator,  now  moved  for  a  peremptory 
mandamus. 

S,  Barculo  opposed  the  motion. 

By  the  Courty  Bbonson,  J.  Although  the  bond  was  perfect 
in  point  of  form,  there  was  a  variance  of  a  day  in  reciting  the 
judgment.  The  recital  of  the  day  on  which  the  judgment  was 
rendered  was  wholly  unnecessary,  2  R.  S.  259,  ^  189,  and  the 
variance  was,  I  think,  such  an  "  imperfection"  as  the  court  might, 
in  its  discretion,  have  allowed  to  be  amended.  §  204.  There  is 
also  another  statute  fully  warranting  the  amendment,  2  R.  S. 
556,  ^  33,  34,  and  the  court  of  common  pleas  erred  in  ordering 
the  appeal  to  be  quashed. 

This  presents  an  important  question  in  relation  to  the  appro- 
priate office  of  the  writ  of  mandamus.  The  court  of  common 
pleas,  acting  within  th^  scope  of  its  jurisdiction,  has  heard  and 
decided  a  matter  properly  brought  before  it  for  adjudication,  and 
the  question  is,  whether  we  can,  by  mandamus,  require  that  court 
to  undo  what  it  has  done,  on  the  ground  that  the  decision  was 
erroneous.  I  am  of  opinion  that  we  possess  no  such  power.  I 
shall  not  stop  to  enquire  whether  the  order  quashing  the  appeal 
was  such  a  final  judgment  upon  the  rights  of  the  parties  as  may 
be  reviewed  by  writ  of  error,  nor  whether  the  relator  has  any 
other  remedy.  Commonwealth  v.  The  Judges  of  the  C.  P.  3 
Bin.  273.  I  place  my  opinion  upon  the  broad  ground  that  the 
writ  of  mandamus  cannot  be  awarded  for  the  correction  of  judi- 
cial errors.  This  court,  in  the  exercise  of  its  supervisory  power 
over  inferior  tribunals,  can  require  them,  by  mandamus,  to  pro- 
ceed to  judgment,  but  we  cannot  dictate  what  particular  judg- 
ment they  shall  render;  much  less  can  we  require  them  to 
retrace  their  steps,  and  reverse  a  decision  already  made.  Although 
ministerial  officers  and  corporations  may  be  required  by  this  writ 
to  act  in  a  particular  manner,  or  even  to  reverse  what  they  have 
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already  done,  the  rule  is  otherwise  in  relation  to  courts  of  justice, 
and  other  bodies  acting  judicially,  upon  matters  within  their  cog« 
nizance.  Their  errors,  if  corrected  at  all,  must  be  reached  by 
some  other  process  than  the  writ  of  mandamus. 

It  is  not  to  be  denied  that  there  had  been  a  gradual  departure 
in  this  state  from  the  old  law  on  this  subject,  until  this  court  had, 
in  one  instance  at  least,  exercised  a  jurisdiction  by  mandamus  as 
large  as  that  which  we  now  decline.  But  we  stand  corrected  by 
the  decision  of  the  court  of  last  resort  in  the  case  of  The  Judges 
of  Oneida  v.  T%e  People^  18  Wendell^  79.  As  we  understand 
that  decision,  taken  in  connection  with  the  resolution  adopted  by 
the  court,  we  have  no  jurisdiction  by  mandamus  to  review  the 
decision  of  a  subordinate  court  in  a  matter  of  which  it  had  judi* 
cial  cognizance. 

Of  this  doctrine  we  do  not  complain.  On  the  contrary,  I 
will  mention  by  way  of  confirmation  a  few  authorities  in  addi- 
tion to  those  cited  by  Mr.  Senator  Tracy  in  his  opinion.  In 
Chase  v.  The  Blackstone  Canal  Co,^  10  Pick,  244,  the  court  re- 
fused to  issue  a  mandamus  to  an  inferior  tribunal  which  had  acted 
in  a  judicial  capacity  upon  a  question  properly  before  it.  They 
said,  the  writ  lies  either  to  compel  the  performance  of  ministe- 
rial acts,  or  is  addressed  to  subordinate  judtcto/  tribunals,  requir- 
ing them  to  exercise  their  functions  and  render  some  judgment  in 
cases  before  them,  when  otherwise  there  would  be  a  failure  of 
justice  from  a  delay  or  refusal  to  act.  But  when  the  act  to  be 
done  is  judicial  or  discretionary,  this  court  will  not  direct  what 
decision  shall  be  made.  And  they  referred  with  approbation  to 
the  case  of  The  U.  S.  v.  Lawrence,  3  Ball.  42,  where  it  was  held 
by  the  supreme  court  of  the  U.  S.  that  they  could  not  interpose 
by  mandamus  to  compel  a  district  judge  to  decide  according  to 
the  dictates  of  any  judgment  but  his  own.  In  the  case  of  Strong j 
petitioner,  ^c,  20  Pick.  484,  Morton,  J.  said,  this  high  judidal 
writ  not  only  lies  to  ministerial,  but  to  judicial  officers.  In  the 
former  case,  it  contains  a  mandate  to  do  a  spee^  act,  but  in  the 
latter,  only  to  adjudicate — to  exercise  a  discretion  upon  a  partic- 
ular subject.    In  Ex  parte  Hoyt,  13  Peters,  279,  the  district  court 
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had  made  an  order  in  relation  to  the  custody  of  certain  goods 
which  had  been  seized  by  the  collector,  and  the  supreme  court 
refused  a  mandamus  to  compel  the  district  court  to  vacate  its 
order.  Mr.  Justice  Story,  who  delivered  the  opinion,  said,  the 
application  was  not  warranted  by  the  principles  and  usages  of 
law — that  it  was  neither  more  nor  less  than  an  application  for  an 
order  to  reverse  the  solemn  judgment  of  the  district  judge  in  a 
matter  clearly  within  the  jurisdiction  of  the  court,  and  to  substi- 
tute another  order  in  its  stead.  He  added,  it  has  been  repeatedly 
declared  by  this  court  that  it  will  not,  by  mandamus,  direct  a 
judge  tjohat  judgment  to  enter  in  a  suit,  but  will  only  require  Jiim 
to  proceed  to  render  judgment.  The  same  learned  court  made  a 
similar  decision  in  Ex  parte  Whitney^  13  Peters^  404.  They  said, 
a  writ  of  mandamus  is  not  the  appropriate  remedy  for  any  orders, 
which  may  be  made  in  a  cause  by  a  judge  in  the  exercise  of  his 
authority,  although  they  may  seem  to  bear  harshly  or  oppres- 
sively upon  the  party. 

The  case  of  The  King  v.  The  Justices  of  Monmouthshire,  7 
DowL  8f  Ryl.  334,  is  much  like  the  one  at  bar.  The  court  of 
sessions  had  quashed  an  appeal,  and  a  motion  for  a  mandamus 
was  denied  by  the  king's  bench.  Abbott j  C.  J.  said,  ^^  where  the 
sessions  forbear  to  give  any  judgment  at  all,  this  court  will  in- 
terpose to  compel  them  to  go  on  and  pronounce  judgment ;  but 
where  they  have  actually  given  judgment,  even  under  a  mistake 
of  law,  this  court  has  never  yet  interposed  to  disturb  their  deci- 
sion." He  added,  "if  we  were  to  grant  this  .application,  we 
should  be  opening  a  door  to  continued  litigation  and  enormous 
expense,  in  every  case  where  the  propriety  of  the  decision  of 
the  sessions  might  be  questioned,  either  on  the  ground  of  mistake 
in  law  or  fact.  There  seems  to  be  no  authority  for  such  a  pro- 
ceeding, and  as  our  predecessors  have  not  recognized  its  propri- 
ety, we  are  certainly  not  disposed  to  take  a  step  which  is  so 
pregnant  with  mischievous  consequences.''  And  Bayley,  J.  said ^ 
"  the  sessions  having  decided  the  case,  and  quashed  the  order, 
we  are  not  at  liberty  to  consider  whether  they  have  done  right 
or  wrong."     In  Rex.  v.  Justices  of  Wilts,  2  Chitty^s  R.  257, 
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there  was  a  motion  for  a  mandamos  to  dismiss  an  appeal,  on  the 
ground  that  the  sessions  had  decided  wrongly  ;  but  the  applica* 
tion  was  refused  ;  and  when  the  court  was  pressed  with  the  ar- 
gument that  the  party  had  no  other  remedy,  it  was  answered  by 
Bayley^  J.,  that  ^Hhere  are  many  cases  in  which  there  is  no  other 
remedy  against  the  sessions,  where  we  should  not  interfere." 
The  King  v.  The  Justices  of  Cambridgeshire^  I  D.  !f  R.  325, 
proceeded  on  the  same  principle.  In  Squier  v.  6a/e,  1  Hdbt. 
166,  the  supreme  coort  of  N.  J.  held,  that  a  mandamus  would  lie 
to  an  inferior  court  to  command  them  to  proceed  to  judgment^ 
but  not  to  command  them  to  proceed  to  any  parHcnlai  jmlgment. 
Roberts  t.  Holsworth^  5  Hdlst.  51 ; .  Hawkins  y.  Bennett^  7 
Hoist  179,  and  The-Couniy  Court  tf  Warren  v.  Daniely  2  Bibb. 
(iCy.)  673,  are  to  the  same  effect.       .        •      • 

Many  other  cases  might  be  mentione<}  in  support  of  this  doc- 
trine, bat  with*the  addition  of  those  referred  to  by  Mr.  SenatoF 
Tracy^  enough  have  already  been  cited,  to  show,  that  neither  the 
king's  bench  in  England,  nor  those  courts  in  this  country,  which 
exercise  a  like  supervisory  jurisdiction  over  subordinate  tribunals, 
would  feel  themselves  authorized  to  award  a  mandamus  to  com- 
pel  an  inferioi'  court  to  render  any  particular  judgment,  or  to 
reverse  a  decision  or  order  already  made  in  a  case  properly  before 
it.  If  this  court  has  occasionally  made  a  more  liberal  use  of  the 
writ  of  mandamus,  it  has  generally  been  in  cases  where  the  power 
to  proceed  in  that  form  has  not  been  questioned,  or  where  the 
objection  hds  ngt  been  much  relied  on  by  counsel ;  and  it  has 
probably  happened  to  all  courts,  that,  with  their  attention  pnn- 
cipally  directed,  to  the  question  of  right  between  the  parties,  they 
have  sometimes  failed  to  give  sufficient  consideratien  to  the  form 
of  the  proposed  remedy. 

In  gei^eral,  a  mandamus  will  not  be  awarded  where  the  party 
has  another  legal  remedy  ;  but  the  converse  of  the  proposition 
does  not  hold-^true.  There  are  many  cases  where,  although  the 
party  has  no  other  remedy,  a  mandasius  will  not  lie.  Motions 
for  new  trials  on  the  weight  of  evidence,  on  the  ground  of  sur* 
pria^,  or  to  let  in  newly  discovered  evidence,  and  applications 
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for  amendments,  for  relief  against  defaults,  and  the  like,  are 
among  the  number.  Such  questions  are  addressed  to  the  sound 
discretion  of  the  court  of  original  jurisdiction,  and  their  decision 
is  final.  However  desirable  it  may  seem  in  a  particular  case  to 
reach  the  decision  upon  such  a  matter,  I  am  well  satisfied  that 
the  advantages  which  would  probably  result  from  the  review, 
whether  by  mandamus  or  otherwise,  would  be  greatly  outweighed 
by  the  mischiefs  which  would  be  likely  to  follow.  There  are 
few  decisions  which  conclude  the  party  as  to  his  legal  rights, 
which  cannot  be  reached  by  writ  of  error.  If  we  had  the  power 
to  go  beyond  cases  of  that  kind,  and  should  undertake  to  re-ex- 
amine matters  of  prajctice  and  quettions  of  discretion,  it  would 
be  necessary  to  multiply  appellate  coHtt^to  an  indefinite  extent — 
legal  controversies  would  be  interminable,  and  the  parties  would 
be  overwhelmed  with  costs  and  expeAses.        .     . 

But  it  is  enough  that  this  court  does  not  possess  the  power  to 
review  judicial  errors  of  any  kind  by  mandamus.'  We  are  all  of 
opinion  that  the  motion  for  a  peremptory  writ  must  be  denied. 

Motion  denied* 


The  People,  ex  relatione  Werckmeister,  vs^  The  Justices  of 
THE  Superior  Court  of  the  City  of  New- York. 

On  the  denial  of  a  motion  in  a  subordinate  conrt  to  set  aside  a  report  of  referees, 
the  parly  conceiving  himself  aggrieved  is  entitled  to  a  review  b|r  writ  of  error  of 
all  questions  of  law  involved  in  the  decision,  but  not  of  questions  of  fact ;  as  to 
the  latter  the  decision  of  the  court  of  original  jurisdiction  is  as  finid  and  conclu- 
sive as  it  is  on  a  motion  to  set  aside  the  verdict  of  a  jury  as  tigainst  evidence. 

This  court  has  poiter  by  mandatnua  to  require  a  subordinate  court  t^  settle  a  caae 
after  the  denial  ef  a  motion  to  set  aside  the  report  of  referees,  sots  to  enable  the 
party  to  bring  error  ;  but  not  to  direct  what  facts  shall  be  insert^  in  the  ease. 

Mandamus.  Abraham  Ackerman  and  another  brought  an 
action  of  assumpsit  against  the  relator  in  the  superior  court  of 
New- York,  in  which  there  was  a  report  of  referees  in  favor  of 
the  plaintiffs,  which  the  court,  on  motion,  refused  to  set  aside, 
and  rendered  judgment  for  the  plaintiffs.     The  relator  sued  ou^ 
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a  writ  of  error,  and^the  court  below  settled  a  state  of  facts  to  be 
inserted  in  tbe  record,  with  a  view  to  the  questions  of  law,  which 
the  relator  desired  to  review  on  error.  He  now  insists  that  the 
court  in  settling  the  case,  has  not  drawn  the  proper  conclusloas 
of  fact  from  the  evidence  which  appeared  before  the.  refeiees, 
and  moves  for  a  mandamus  to  the  judges  of  the  court  below^ 
reqwring  them  to  correct  tbe  case  iu  several  particulars,  which 
it  is  not  material  to  specify. 

S.  StevmSy  for  the  relator. 

J.  L,  Wendelly  contra. 

By  the  Courts  B&onson,  J.  When  a  motion  is  made  to  set 
aside  a  report  of  referees,  the  evidence  upon  which  they  decided 
is  very  commonly  set  out  at  large  for  the  consideration  of  the 
court  in  whidi  the  action  is  pending.  On  a  review  of  that  evi- 
dence, if  the  case  involves  the  necessity  of  reviewing  it,  the 
court  first  determines  what  conclusions  of  fact  the  referees  were 
warranted  in  drawing  from  the  evidence,  and  then  disposes  of 
any  questions  of  law  which  may  arise  out  of  the  facts  thus  ascer- 
tained. The  court  examines  the  evidence  in  such  cases,  upon 
the  same  principle  that  it  examines  the  evidence  given  to  a  jury, 
where  a  motion  is  made  to  set  aside  a  verdict.  If  the  motion  to 
set  aside  the  report  is  denied,  the  party  who  thinks  himself  ag- 
grieved, may,  according  to  the  modern  practice,  have  a  review 
by  writ  of  error  as  to  all  questions  of  law  involved  in  the  deci- 
sion, but  not  as  to  questions  of  fact*  The  decision  pf  the  court 
of  original  jurisdiction  upon  questions  of  fact,  is  just  as  final 
and  conclusive,  where  a  motion  is  made  to  set  aside  a  report  of 
referees,  as  it  is  on  a  motion  to  set  aside  the  verdict  of  a  jury. 
It  cannot  be  reviewed  in  another  forum.  On  a  writ  of  error, 
the  court  can  only  examine  questioius  of  law. 

When  a  re-hearing  has  been  denied,  if  the  party  wishes  to 
bring  error,  a  case,  or  statement  of  the  facts,  must  be  prepared 
and  inserted  in  the  judgment  record.  The  case  is  drawn  up  and 
settled  under  the  direction  of  the  court  in  which  the  action  is 
pending.    In  relation  to  objections  taken  before  the  referees  to 
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the  admission  or  rejection  of  ^dence,  it  is  in  the  nature  of  a 
bill  of  exertions ;  but  ip  relation  to  disputed  facts^  ii  is  in  the 
nature  of  a  special  yerdict.  The  case  should  not  contain  the 
eoiaence  given  before  the  referees,  but  only  the  conclusions  of 
fact  which  the  court  has  drawn  from  that  evidence.  Reed  v. 
Rensselaer  Glass  Factory j  3  Cotoen,  387.  Feeter  v.  Heath,  tl 
Wendell,  477.  Melvin  v.  Leaycrc^,  17  Wendell^  169.  For  th« 
purpose  of  giving  a  review,  the  court  is  obliged  to  put  itself  in 
the  place  of  a  jury,  and  say  what  conclusions  of  fact  the  referees 
.  were  warranted  in  drawing  from  the  evidence.  Those  conclu- 
sions are  in  the  nature  of  a  special  verdict,  which  must  find,  not 
the  evidence  of  facts,  but  the  facts  themselves.  When  a  case  is 
thus  settled  and  inserted  in  the  record,  the  questions  of  law 
arising  out  of  it  may  be  reviewed  by  writ  of  error. 

If  we  cannot  directly,  by  writ  of  error,  review  a  decision  upon 
questions  of  fact,  it  follows,  I  think,  that  we  casnot  do  the  same 
thing  indirectly,  by  requiring  the  coiirt  below  to  insert  any  par- 
ticular state  of  facts  in  the  record.  We  may,  perhaps,  require 
a  subordinate  court  to  settle  a  case  on  the  principles  I  have 
mentioned ;  but  we  cannot  undertake  to  control  the  court  as  to 
what  facts  in  particular  the  case  shall  contain.  By  doing  so, 
we  should  assert  the  right,  and  that  too  by  mandamus,  of  review- 
ing the  decision  of  a  subordinate  court  upon  mere  questions  of 
fact.     That  is  a  jurisdiction  which  we  do  not  possess* 

It  is  said  that  the  case  may  be  improperly  settled,  and  that  the 
parties  should  have  some  means  of  correcting  it.  ^  But  if  we 
flhould  undertake  to  settle  the  case,  the  same  remark  would  apply 
with  equal  force.  We  too  may  fall  into  error.  The  answer  to 
the  argument  is^  that  this  is  one  of  the  many  questions  upon  which 
the  decision  of  the  court  of  original  jurisdiction  is  final,  and  can- 
not be  reviewed  in  any  form.  When  the  judges  of  that  court 
have  exercised  their  judgment  and  discretion  in  the  settlement  of 
a  case,  there  is  an  end  of  the  question. 

In  the  case  at  bar,  the  state  of  facts  was  in  the  first  instance 
drawn  up  under  the  direction  of  the  chief  justice  of  the  superior 
court.    The  case  was  then  re-examined  and  amended  on  argu- 
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mcnt  before  all  th«  judges.  Whether  we  should  hare  settled  the 
facts  as  they  now  appear  if  the  action  had  been  bi^ught  origi- 
nally in  this  court,  is  a  question  which  we  arc  not  called  upon  to 
decide.  We  are  all  of  opinion  that  a  mandamus  cannot  be 
awarded. 

Motion  denied. 


Hinman  and  others  ifs.  Booth. 

Where  in  a.  joint  adion  of  ejectment  by  fit€  ptakUiffk,  who  elaim  Uie  wkoU  of  the 
premises  in  question,  tkreB  succeed  and  recover  judgnent  Ibr  one  fourth  of  the 
premises,  and  two  fail  in  maintaining  their  action,  the  partiea  saeceeding^  are  en- 
titled to  a  ftill  bill  of  costs,  deductiof^  such  charg^ea  as  ezdnsivtly  rdata  to  the 
two  plaintifib  who  have  been  defeated. 

So  on  the  other  hand,  the  defendant  is  entiUed  to  a  ibU  bill  of  ooats  against  the  fiiil* 
ing  plaintiffi,  dedueting  such  portions  of  the  ooafis  of  the  defence  aa  relate  exeln- 
aively  to  the  prevailing  plaintiflb. 

The  two  failing  plaintiffs  are  jaitUly  liable  for  the  whole  costs  which  the  defendant 
ll  entitled  to  veeOVser,  al&OQgh  one  abandons  the  proseontion  sooner  thao  the 
other* 

Cross-motions  for  retaxation  of  costs,  in  ejectment.  On  the 
trial  the  jury  found  a  verdict  for  the  plaintiflfs,  Guy,  George  T. 
and  Mary  Hinmraij  for  an  undivided  qunrter  of  the  premises,  for 
the  plaintiff  Caif/tn 'for  an  undivided  Aa(f  of  the.  premises,  and  as 
to  the  plaintiff  £^(zr(&/c6,  who  claimed  the  remaining  qucMrter^Xhe 
jtiry 'found  a  verdict  for  the  defendant.  The  defendant  made  a 
case  for  the  purpose  of  setting  aside  the  verdict  both  as  to  the 
Binmans  and  Catlin,  On  argument  of  the  case,  the  court  held 
that  the  Hinmans  had  made  a  good  title  to  one  quarter,  but  that 
the  verdict  in  favor  of  the  plaintiff  Catlm  was  wrong,  and  they 
ordered  a  new  trial,  costs  to  abide  the  event,  unless  the  plaintiffs 
should  consent  to  amend  the  verdict  so  that  it  would  stand  in  fa- 
vor of  the  Hinmans  for  one  quarter  of  the  premises,  and  as  to  the 
residue  for  the  defendant.  The  plaintiffs  elected  so  to  amend 
the  verdict.  Each  party  taxed  costs  against  the  other,  and  each 
appealed  from  the  taxation. 
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A.  Tabery  for  the  plaiatiffs. 

JIf.  T.  ReyruAdg^  for  the  defendant. 

By  the  Courtj  Bbonsom,  J.  The  Hinmans  are  entitled  to 
judgment  against  the  defendant  on  the  verdict  in  their  favor,  and 
will  recover  costs  as  a  matter  of  course.  Their  right  has  been 
contested  throughout,  and  there  is  no  practical  rule,  consistent 
with  the  statute,  but  to  allow  them  such  costs  as  they  would  have 
recovered  if  they  bad  sued  alone^  without  joining  with  th/e  two 
plaintiffs  who  failed  in  the  action.  All  charges  which  relate  ex* 
dusively  to  the  claim  of  the  two  plaintiffs  who  have  been  defeated 
must  be  rejected.  If,  for  example,  the  declaration  contained  sepa* 
rate  counts  upon  their  title,  charges  for  those  counts,  whether 
in  the  declaration,  circuit  roll  or  judgment  record,  must  not  be 
taxed  against  the  defendant ;  and  if  witnesses  attended  or  other 
expenses  were  incurred  with  exclusive  reference  to  their  claim) 
those  expenses  must  be  rejected.  In  other  respects  the  plaintiffs 
who  succeeded  are  entitled  to  a  full  bill  of  costs  against  the  de- 
fendant. 

The  defendant  is  entitled  to  judgment  against  the  plaintiffs, 
Catlin  and  Beardslee,  in  pursuance  of  the  verdict,  with  costs. 
Jilaybury  v.  Evans ^  19  Wendell^  625.  The  costs  should,  I  think, 
be  taxed  cm  the  same  principle,  substantially,  as  that  already 
mentioned.  The  defendant  is  entitled  to  such  costs  as  he  would 
have  recovered  if  the  two  plaintiffs  who  failed  had  sued  alone. 
If  any  expenses  were  incurred  in  defending  against  the  Hinmans 
exclusively,  those  expenses  should  not  be  allowed.  In  other 
respects  the  defendant  is  entitled  to  a  full  bill.  We  are  not  at 
liberty  to  say  he  shall  recover  less.  2  it  S.  615,  §  16.  Om- 
Jield  V.  Gaylord,  12  Wendell^  236.  There  will,  however,  be  but 
one  judgment  record,  and  if  that  is  made  up  by  the  plaintiffs  who 
prevailed,  the  defendant  will  not  be  entitled  to  cha);ge  any  thing 
OA  that  account. 

Although  the  defendant  failed  in  his  motion  for  a  new  trial  so 
far  as  the  Hinmans  are  concerned,  he  prevailed  in  relation  to  the 
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plaintiff  Catlin,  and  is  consequently  entitled  to  charge  for  making 
the  case  and  the  subsequent  proceedings  upon  it. 

It  i^as  insisted,  that  as  the  verdict  passed  against  the  plaintiff 
Beardslee,  at  the  circuit,  and  he  proceeded  no  further  with  his 
claim,  he  should  not  be  subjected  to  the  costs  of  the  motion  for 
a -new  trial.  But  he  must,  I  think,  abide  the  fate  of  the  plain- 
tiff Catlin.  The  defendant  is  not  entitled  to  several  judgments 
against  Beardslee  and  Catlin,  but  to  one  judgment  against  both, 
on  which  there  will  of  course  be  but  one  taxation  of  costs.  Thej 
both  united  in  the  assertion  of  claims  to  the  properly  which 
proved  not  to  be  well  founded,  and  they  must,  settle  between 
themselves  the  portion  of  the  taxed  bill  which  each  ought  to  pay. 
There  must  be  a  retaxation  upon  the  principles  I  have  men- 
tioned. 


Ordered  accordingly. 


Flower's  Executors  vs.  Garr, 

In  an  action  of  ofnimpsU  for  money  had  and  recHved,  brought  by  executors  connting' 
ftpcn  promitef  to  the  feetaior,  an  amendment  was  allowed  after  a  report  tf  ref»- 
reee,  by  permitting  theplaintififs  to  aUege  tiie  promisee  to  h<we  been  made  to  them 
as  exeaUors :  it  appearing  on  the  hearing,  that  the  moneys  were  received  by  the 
defendant  sabsequent  to  the  death  of  the  testator^  though  upon  a  retainer  anterior 
to  that  time. 

The  only  costs  allowed  the  defendant^  were  those  of  preparing  to  set  aside  the  re- 
port, and  of  opposing  the  motion. 

It  was  held  no  objection  to  the  motion  that  the  cause  was  brought  into  this  court  by 
certiorari  from  a  court  of  common  pleas  ;  the  same  power  being  exercised  in 
soeh  cases  oyer  the  pleadings^  which  is  exercised  in  suits  brought  here  originaUy. 

This  action  was  commenced  in  1824,  in  the  New- York,  C.  P., 
and  after  declaration  was  removed  into  this  court  by  certiorari. 
The  action  was  brought  to  recover  moneys  which,  as  was  alleged, 
the  defendant  had  collected  for  the  testator  in  the  Havana.  The 
declaration  contained  counts  upon  promises  to  the  testator  only. 
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The  cause  having  been  referred,  was  heard  by  the  referees  in 
September  and  October  last,  and  a  report  was  made  for  the 
plaintiffs  for  $1,200.36.  On  the  hearing  it  appeared  that  the 
money  had  been  received  by  the  defendant  after  the  death  of  the 
testator^  though  the  original  retainer  was  anterior  to  that  time. 
In  his  summing  up,  after  the  evidence  had  been  closed,  the 
defendant  for  the  first  time  objected,  that  the  proofs  did  not  sup- 
port the  declaration,  which  contained  no  count  upon  promises  to 
the  executors  as  such ;  and  this  objection  being  overruled  by  the 
referees,  the  defendant  prepared  papers  for  a  motion  to  set  aside 
their  report. 

S.  StevenSy  for  the  plaintiffs^  now  moved  to  amend  the  decla- 
ration by  adding  counts  upon  promises  to  the  executors  as  such. 

J.  L.  Wendell^  contra. 

By  the  court y  Bronson,  J.  This  money  belonged  to  the  tes- 
tator, but  was  received' by  the  defendant  after  his  death,  by  virtue 
of  a  previous  retainei*  as  his  attorney.  Whether  in  suing  for  it 
the  plaintiffs -name  themselves  as  executors  or  not,  the  money, 
when  collected,  will  be  assets  in  their  hands  fbr  the  payment  of 
the  testator's  debts.  Sfdpman  v.  Thompson^  Willes?  R.  103. 
The  executors,  not  knowing  at  what  precise  time  the  money  was 
received  by  the  defendant,  have  counted  upon  promises  to  the 
testator.  But  it  turns  out  that  the  money  came  to  the  defen- 
dant's hands  after  the  testator's  death ;  and  thus  we  have  a  vari- 
ance between  the  pleadings  and  proofs,  which  the  plaintiffs  wish 
to  get  rid  of  by  amending  their  declaration  and  adding  counts 
upon  promises  to  themselves  as  executors.  It  is  not  anew  cause 
of  action  which  the  plaintiffs  wish  to  set  Up,  but  a  proper  descrip- 
tion of  the  cause  of  action  which  has  beeii  litigated  between  the 
parties.  It  is  in  this  respei^t  like  the  case  of  Miller  v.  Watson^ 
6  Wendelly  506,  where  the  plaintiff  was  allowed  to  add  a  count 
on  the  special  agreement  between  the  parlies,  after  the  same  mat- 
ter had  been  tried  upon  the  common  counts.     It  is  like  that  case 
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in  another  respect,  for  here  the  statute  of  limitations  will  have 
run  if  the  plaintiffs  are  turned  round  to  a  new  action.  In  T%e 
Executors  of  Marlborough  v.  Widmore^2  Str.  890,  the  plaintifRi 
counted  on  a  promise  to  their  testator,  and  after  issue  joined  on 
a  plea  of  the  statute  of  limitations,  were  allowed  to  amend  by 
laying  the  promise  to  have  been  made  to  themselves. 

I  have  already  said,  that  this  is  merely  a  question  of  variance, 
and  as  such  it  cannot  be  distinguished  from  a  great  number  of 
cases  where  we  have  allowed  amendments  after  verdict  for  the 
purpose  of  obviating  an  objection  taken  on  the  trial.  There  is 
no  pretence  in  the  papers  that  the  defendant  has  been  misled* 
He  fully  understood  the  object  of  the  action,  and  the  cause  has 
been  litigated  throughout  without  any  reference'  to  the  form  of 
the  pleadings.  It  is  not  stated  that  the  defendant  ever  thought  of 
the  objection  himself  until  after  the  proofs  had  been  closed.  He 
has  made  his  defence  as  fully  as  he  could  ever  hope  to  make  it  if 
a  new  trial  were  granted.  Under  such  circumstances,  amend* 
ments  have  often  been  allowed  after  verdict,  and  for  the  purpose 
of  upholding  it.  18  Johns.  R.  610.  2  Cowmj  515.  4  Cotoen, 
124.  7  Cowetiy  483, 518.  And  of  late,  it  has  become  almost  a 
matter  of  course  to  grant  such  amendments,  whether  before  or 
after  trial,  as  the  ends  of  substantial  justice  may  require. 

It  is  no  objection  to  the  motion  that  the  cause  came  here  from 
the  common  pleas  by  certiorari.  Our  power  over  the  pleadings 
is  as  ample  as  it  would  be  had  the  suit  been  originally  brought  in 
this  court. 

It  is  very  difficult  to  lay  down  any  general  rule  as  to  the  terms 
upon  which  such  amendments  should  be  allowed.  In  this  case, 
the  defendant  insists  that  he  should  have  costs  of  the  action  since 
the  time  of  declaring.  But  we  think  otherwise,  and  that  he  ought 
only  to  have  costs  since  the  objection  for  variance  was  taken. 
The  plaintiffs  may  amend  on  payment  of  the  costs  of  opposing 
this  motion,  and  the  costs  of  the  defendant  in  preparing  to  set 
aside  the  report  of  the  referees,  and  the  subsequent  proceedings 
thereon. 

Ordered  accordingly. 
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McPssMON  &  C&iUiE  VS.  Meiainch^ 

In  repleHn,  where  the  defendant  jurtifled  flie  taking  as  a  dlBtrewfor  rent  hi 
Sn  the  form  of  a  phoU  htr,  eoacUidlnff  with  a  piayer  of  judgment  and  te  « 
return  of  the  goods,  the  plea  diifecing  from  a  cogaizaac*  only  in  lis  commapiQe- 
meat*  and  Uie  defeniUmt  treiOeil  the  plea  as  a  cognizance  and  pat  in  tht  ee  plMi  m 
answer  thereto,  and  the  defendant  moved  to  strike  out  the  pleas  of  the  plalntUT  <m 
the  ground  that  bat  <ma  Mtwer  eonld  he  put  in  to  sneh  a  plea,  and  that  by  way 
of  repltflortoi^-the  motion  was  denied,  the  cr>urt  holding  that  the  defendant 
having  committed  the  first  fault,  had  no  right  to  coraplaim 

Whether  a  justification  pleaded  in  the  above  form,  inetead  of  by,  oeewry  or  eog^ 
raace,  would  be  bad  on  demurrer,  T^tr^ 

Replevin.  The  declaration  contained  two  counts.  The  de- 
fendant pleaded  to  both  connts,  1,  noncepit,  and  2,  property  in 
fit  stranger  ;  and  then,  as  to  each  count,  he  made  cognitsance  zs 
bailiff  of  E.  A.  Wetmore,  and  acknowledged  the  taking  asa  dis- 
tress for  rent  in  arrear,  in  the  usual  form.  He  then  pleaded  the 
^ame  matter— a  distress  for  rent  in  arrear— several  times  over  to 
^ach  count,  in  the  form  of  pleas  in  bar,  concluding  wUh  a  prayer 
of  judgment,  and  for  a  return  of  the  goods.  These  pleadings 
differ  from  a  cognizance  only  in  their  commencement,  which  is 
in  tbe  form  of  a  plea  in  bar,  instead  of  the  usual  form  of  a  cog- 
nizance. The  plaintiffs  treated  these  pleadings  as  <:ognizances 
imd  put  in  three  pleas  in  bar  to  each  of  them,  which  the  defend- 
ant now  moves  to  strike  out,  on  the  ground  that  his  pleadings 
w«re  pUas  in  bar  and  not  cognizancesy  and  consequently  that 
the  plaintiffs  could  only  have  one  replication  to  each. 

E.  A*  Graham,  for  defendant. 

J.  BduHM-ds^  for  plaintiffs. 

By  the  Court,  Bronson,  J.    In  replevin,  the  plaintiff  can  only 

have  one  replication  to  a  plea  in  bar  by  the  defendant,  but  to  an 

avowry  or  cognisance  he  may  plead  as  many  several  matters  as 

he  shall  deem  necessary  for  his  defence.     Calvin  v.  La  Farge,  6 

Wendell,  605.    2  -R.  S.  629,  ^45.    In  the  pleadings  in  question, 


672  CASES  IN  THE  SUPREME  COURT. 

_ — % . 

Mcpherson  &  Crane  o.  Melhineh. 

the  defendant,  as  the  bailiff  of  Wetmore  Justifies  the  taking  of  the 
goods  as  a  distress  for  rent ;  but  instead   of  pursuing  the  usual 
form  of  a  cognizance,  he  has,  in  the  introductory  clause,  followed 
the  usual  form  of  a  plea  in  bar,  and  by  this  departure  from  the 
precedents  seeks  to  deprive  the  plaintiffs  of  more  than  one  an- 
swer to  each  justification.    The  experiment  cannot  succeed.    The 
defendant  may  plead  several  matters  in  bar  of  the  action,  as  nan 
cepitj  property  in  himself  or  a  stranger,  cepU  in  alio  loco^  or  a 
release  ;  but  when  he  justifies  (he  taking  as  a  distress,  and  seeks 
a  return,  the  proper  form  of  pleading  is  an  avowry ^  if  the  taking 
was  in  his  own  right,  or  a  cognizance^  if  the  taking  was  in  right 
of  another.     The  avowry  or  cognizance  is  in  the  nature  of  a  de- 
claration, and  the  plaintiff,  like  the  defendant  in  other  personal 
actions,  may  have  several  pleas  in  bar.     Whether  these  justifica* 
tions  would  have  been  set  aside  on  motion,  or  whether  the  plain- 
tiffs could  safely  have  demurred  to  them  for  want  of  form,  it  is 
not  very  material  to  inquire.     The  defendant  committed  the  first 
fault,  and  he  has  little  reason  to  complain  that  the  plaintiffs  treated 
and  answered  his  pleadings  as  though  they  had  been  in  the  usual 
and  proper  form.     The  plaintiffs  have,  however,  made  a  mistake 
in  referring  to  the  different  cognizances  to  the  second  count. 
Instead  of  calling  them  respectively  the  1st,  2d,  and  3d  cogni- 
zance to  the  second  count,  they  are  mentioned  as  the  4th,  6th, 
and  ^th  cognizances  to  the  second  count,  when  there  are  but 
three  to  each  count.    The  best  mode  of  setting  the  parties  right, 
will  be  to  allow  the  defendant  to  plead  anew,  and  when  his  plead- 
ings are  put  in  proper  form,  the  plaintiffs  may  take  the  usual 
time  to  answer. 

Ordered  accordingly. 
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Whaling  vx.  Shales. 

In  replevin,  the  bood  to  the  sheriff  matt  be  exeeated  by  tiBO  eureHee,  Where  there 
it  but  one  ewrety,  the  defendant  may  move  to  set  aside  the  proceedings,  and  is  not 
bound  to  except.  The  plaintiff,  however,  on  payment  of  costs^  will  be  allowed 
to  amend,  by  filing  a  new  bond  with  sureties,  and  the  sureties  justifying. 

« 

M.  T.  Reynolds^  for  the  defendant  moved  to  set  aside  proceed- 
ings in  replevin,  on  the  ground  that  there  was  only  one  surety  in 
the  bond  to  the  sheriC     2  R.  S.  523,  §  7. 

R.  W,  Peckharrtj  for  the  plaintiff,  insisted  that  the  remedy  was 
by  exception,  not  by  motion.     18  Wendell^  521,  and  note. 

By  the  Court,  Bronson,  J.  The  proceedings  are  irregular 
where  there  is  only  one  surety  :  see  18  Wendell,  681,  and  19 
id.  632 ;  and  it  is  going  quite  far  enough  to  save  the  action,  by 
allowing  an  amendment  on  payment  of  costs  of  the  motion. 
The  proceedings  must  be  set  aside,  unless  the  plaintiff  executes  a 
sufficient  bond  nunc  pro  tunc,  and  the  sureties  justify. 

Ordered  accordingly. 


Benham  vs.  The  Lumberman's  Bank  at  Warren. 

In  an  action  commenced  by  attachmennJt  against  a  foreign  corporation,  for  the  reco-i 
veiy  of  bills  or  bank  notes  issued  by  it,  the  plaintiff*  in  his  bill  of  costs  is  entiUed 
to  charge  for  [eopiee  of  the  bills  or  notes  produced  to  the  officer  issaing  the  at- 
tachment ;  also  for  copies  of  the  sameJEfoi  with  the  declaration,  where  that  con* 
tains  only  the  money  counts  ;  also  for  copies  of  the  same  inserted  in  the  jWg- 
ment  record,  where  the  Judgment  is  by  assessment  after  a  default  for  not  pleading. 

The  plaintiff*  is  not  entitled  to  charge  for  copies  of  the  notes  or  bills  voluntarily 
uroed  with  the  declamtion  \  nor  for  copiM  of  the  same  inserted  in  the  drcM 
reU  where  there  ii  a  defence,  or  in  the  judgment  roll,  where  there  is  a  verdict. 
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tt  itenu  that  it  is  necessary  to  insert  copies  of  the  bills  or  notes  m  the  circalt  roll 
only  where  the  plaintiff  includes  several  different  parties,  as  dlrawer  or  maker  and 
endorser,  in  the  budA  action* 

S,  Stevens  J  for  the  defendants,  moved  for  a   re- taxation  of 

t  JStS. 

jSI.  laber^  contra. 

By  the  Cmtrt^  Bronson)  J.  The  action  was  commeDced  by 
attachment  against  a  foreign  corporattxm  and  copies  of  the  bills 
or  bank  notes  on  which  the  suit  was  brought,  were  necessariljT 
produced  to  the  officer  on  issuing  the  attachment.  2  R.  5.'460) 
^  18.  The  charge  of  $18.25  for  those  copies  was  properly  al* 
lowed.  The  like  charge  for  copies  of  the  notes  filed  with  the 
declaration  Was  also  proper*  That  was  the  only  way  in  which 
the  plaintiff  could  have  his  damages  assessed  by  the  clerk  on  a 
judgment  by  default,  as  the  declaration  only  contained  the  money 
counts.  Statutes^  Sess.  of  1832,  p.  490,  ^  10.  19  Wendell^ 
113. 

The  charge  of  $18.26,  for  copies  of  the  notes  to  serve  with 
the  declaration,  was  improperly  taxed.  Those  copies  were  not 
necessary »  19  Wendell^  113^  Where  a  bilf  of  particulars  is 
furnished  voluntarily,  without  a  call  from  the  other  party,  it  can* 
not  be  taxed.  18  Wendell^  648.  The  like  charge  for  copies  of 
the  notes  inserted  in  the  judgment  record  was  improperly  allow- 
ed. If  there  had  been  an  assessment  of  damages  by  the  clerk 
on  a  default,  it  would  have  been  proper  to  insert  copies  of  the 
notes  in  the  judgment  record,  for  the  purpose  of  showing  the 
regularity  of  the  proceedings.  But  the  defendants  pleaded,  and 
judgment  was  entered  on  the  verdict  of  a  jury.  Copies  of  the 
notes  in  the  judgment  roll  were  wholly  unnecessary. 

It  is  only  necessary  to  insert  copies  of  the  bills  or  notes  ih  the 
circuit  roll,  where  the  plaintiff  includes  several  different  parties, 
as  drawer  or  maker  and  endorser,  in  the  same  action,  under  the 
act  of  1832,  as  amended.  Statutes  Sess.  of  1837,  p.  72.  As 
this  was  not  a  case  of  that  kind  there  was  no  necessity  for  io'- 
serting  copies  of  the  notes  in  the  circuit  rolh    But  on  lookbg 
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into  the  bill  of  costs,  I'  find  no  charge  whatever  for  the  circuit 
roll.  That  was  probably  included  in  another  bill  which  is  not 
before  me. 

The  two  charges  for  copies  to  serve,  and  those  inserted  in  the 
judgment  record)  amounting  to  $36.50,  must  be  stricken  out. 

Ordered  accordingly. 


Thomas  vs.  Curtis. 


Where  a  defendant  In  aduai  autody  upon  a  eapioi  ad  respondendum,  employB  an  at- 
torney to  defend  the  aetion,  service  of  the  deelaration  upon  the  attameff  is  good' 
service,  and  it  is  necessary  that  a  copy  should  be  delivered  to  Uie  defendant  in 
person,  or  to  the  sheriff  or  keeper  of  the  jail. 

H or  is  the  defendant  entitled  to  be  discharged  from  imprisonment,  if  the  declara- 
•  tion  in  sueh  ease  be  delivered  to  the  attorney  ateofaiMy. 

The  defendant  was  arrested  previous  to  the  last  July  term  oil 
a  capias  on  which  bail  was  required,  and  committed  to  prison  for 
the  want  of  bail.  He  employed  an  attorney  to  defend  the  action, 
who  gave  notice  of  retainer  to  the  plaintiflF's  attorney.  In 
October  term  the  defendant's  attorney  was  served  with  a  copy  of 
the  declaration,  but  no  copy  was  delivered  to  the  defendant  in 
person,  or  to  the  sheriff  or  keeper  of  the  jail  and  on  that  ground, 

J.  Williams^  now  moved  that  the  dcfendantbe  discharged  from 
his  imprisonment,  and  for  judgment  of  discontinuance.  He  cited 
2  R.  S.  36O3  §  22,  23.  He  also  insisted  that  by  delivering  the 
declaration  absolutely,  instead  of  endorsing  it  de  bene  essej'ihe 
plaintiff  had  waived  bail. 

H.  If.  Martinj  centra. 

By  the  Court,  Bronson,  J.     Service  upon  the  attorney  was, 

.in  legal  effect,  service  upon  the  defendant.     In  Judson  v.  Jones^ 

12  Wendell,  209,  the  declaration  was  not  delivered  to  any  one, 

until  after  the  defendant  was  entitled  to  his  discharge.     In  Grone* 

house  V.  Cleaver,  11  Wendell,  357,  and  1  Str.  476,  the  prisoner 
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had  no  attorney.  In  Dent  v.  HaltifaXy  1  Taunt.  493,  the  attor- 
ney was  only  employed  for  the  purpose  of  putting  in  bail,  and 
when  the  declaration  was  served  on  him,  he  immediately  returned 
it  to  the  plaintiff's  attorney,  and  pointed  out  to  him  the  necessity 
of  delivering  it  to  the  prisoner.  But  here,  the  attorney  wss  em- 
ployed generally,  to  defend  the  suit,  and  service  upon  him  was 
sufScient. 

When  the  defendant  in  a  bailable  action  is  at  large,  the  plain- 
tiff is  not  obliged  to  declare  until  after  an  appearance  has  been 
perfected,  and  if  in  the  mean  time  he  delivers  a  declaration  iin- 
conditionallyy  it  is  a  waiver,  of  bail,  fiut  here,  the  plaintiff  was 
obliged  to  declare  "  before  the  end  of  the  term  next  after  the 
process  was  returnable."  2  R.  S.  350,  §  23.  And  besides, 
there  was  nothing  to  be  waived.  The  defendant  was  in  actual 
custody,  which  wa^.  an  appearance  for  all  the  purposes  of  the  ac- 
tion. Although  the  defendant  might  put  in  and  justify  bail  for 
the  purpose  of  obtaining  his  discharge,  the  plaintiff  could  not  call 
on  him  to  do  so.  Having  no  right  to  demand  bail,  the  delivery 
of  a  declaration  unconditionally  could  be  no  waiver  of  bail. 

Motion  denied. 


The  City  of  Buffalo  vs»  Scranton  and  others. 

Where  a  defendant,  after  a  demarrer,  serves  an  amended  pUa  as  of  coarse,  th« 
plaintiff  is  notlaound  to  accept  it  unless  it  is  accompanied  with  an  affldarit  as  re- 
quired by  the  23d  rule  of  this  court ;  if,  however,  the  plaintiff* 's  attorney  does 
not  return  the  plea,  or  in  some  other  way  apprise  the  defendant  that  it  wiU  not  bm 
legarded  as  sufficient,  he  waives  thto  objection,  and  the  subsequent  entry  of  the 
defendanfs  default  for  not  joining  in  demurrer  will  be  irregular. 

Although  proceedings  are  set  aside  as  irregular,  no  costs  will  be  allowed  Co  the 
prevailing  party,  if  his  papers  are  stuffed  with  unnecessary  voluminous  matter. 

Motion  by  defendants  to  set  aside  default  for  not  joining  in 
demurrer,  and  subsequent  proceedings.  The  defendants  pleaded 
several  special  pleas,  to  which  the  plaintiffs  demurred.  The  de- 
fendants thereupon  served  amended  pleas  without  an  affidavit  by 
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the  attorney,  as  required  by  the  23d  Rule.  Both  attorneys  le- 
sided  in  Buffalo.  The  plaintiffs'  attorney  kept  the  pleas  over  20 
days,  and  then  entered  the  defendant's  .default  for  not  joining  in 
demurrer. 

D.  Burwell^  for  the  motion. 

JIf.  r.  Reynolds^  contra. 

By  the  Courts  Bronson,  J.  The  plaintiff's  attorney  was  not 
bound  to  accept  the  amended  pleas  without  the  affidavit  required 
by  the  23d  rule.  But  he  waived  that  objection  by  retaining  the 
pleas.  They  should  have  been  returned,  or  the  defendants  should 
in  some  other  way  have  been  informed  that  the  pleas  would  not 
be  regarded  as  sufficient  without  the  necessary  affidavit.  The 
motion  must  be  granted,  but  without  Costs,  for  the  reason  that 
the  defendant's  papers  are  unnecessarily  stuffed  with  the  plead- 
ings in  the  cause. 

Motion  granted. 


North  and  another  vs.  Pepper. 

Where,  on  demurrer  to  a  declaration,  judgment  is  rendered  for  the  plaintiff,  wttJk 
Uavt  to  the  defendant  to  attend  on  payment  of  costs,  the  plaintiff  will  not  be  per- 
mitted to  enter  jdilgment  as  of  a  previous  term  nunc  pro  tuM,  although  it  be  shown 
that  the  defendant  died  during  the  term  in  which  the  cause  was  submitted;  the  suit 
is  abated^  and  the  plaintiff  must  seek  his  remedy  against  the  personal  representa- 
tives of  the  defendant  It  is  only  wherQ.the  judgment  is  final,  that  it  is  allowed 
to  be  entered  as  of  a  term  when  the  party  was  living. 

Death  of  parties.  The  defendant  demurred  to  the  declara- 
tion, and  the  plaintiffs  joined  in  demurrer  in  183S.  In  July 
term,  1839,  the  cause  was  submitted  to  the  court  for  decision, 
and  in  October  term  following,  judgment  was  rendered  for  the 
plaintiffs  on  the  demurrer,  with  leave  to  the  defendant  to  amend 
on  payment  of  costs.  In  July  term,  but  whether  before  or  after 
the  cause  was  submitted  for  decision  is  left  uncertain  by  the  affi- 
davits, the  defendant  died. 
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A»  Taherj  for  the  plaintiffs,  now  moves  for  leave  to  enter  the 
judgment  as  for  the  first  day  of  July  term,  when  the  defendant 
was  alive,  ntuic  pra^  tunc, 

L  Williams^  contra. 

By  the  Court^  B&onson,  J.  The  affidavits  leave  it  doubtftd 
whether  the  defendant  died  (ifter  the  cause  was  submitted  for 
decision.  But  independent  of  that  consideration,  I  think  the 
rule  laid  down  in  Spalding  v.  Congdcn^  18  Wendell^  543,  should 
not  be  applied  to  a  case  like  this.  It  should  be  confined  to  cases 
where  the  judgment  is  final,  as  where  a  verdict  has  been  rendered 
or  a  nonsuit  ordered,  which  is  confirmed  by  the  court  on  a  motion 
for  a  new  trial ;  or  where  judgment  is  rendered  on  a  special  ver- 
dict, demurrer  to  evidence,  or  a  writ  of  error.  In  such  cases,  if 
a  party  die  while  the  cause  is  sub  judice,  the  judgment  may  be 
entered  as  of  a  time  anterior  to  his  death.  But,  according  to  the 
present  practice,  judgment  on  demurrer  is  seldom  final.  The 
party  usually  has  leave,  as  the  defendant  had  in  this  case,  to 
amend  on  tern^s.  A  party  very  often  demurs  where  he  has  a 
good  answer  on  the  merits  to  the  pleading  which  he  deems  objec* 
tionable,  and  if  the  demurrer  is  not  frivolous,  it  is  almost  a  mat- 
ter of  course  to  allow  the  party,  whether  plaintiff  or  defendant, 
to  withdraw  the  demurrer  and  plead.  In  cases  where  we  do  not 
hold  the  judgment  final  if  the  party  were  alive,  it  would  be  ex^ 
tremely  harsh  to  give  it  that  operation  in  the  event  of  his  death. 
The  suit  has  abated  by  the  death  of  the  defendant,  and  the  plain- 
tiffs must  take  their  remedy  against  his  personal  representatives. 

Motion  denied.  . 
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Stkele  vs.  Mott. 

A  plaintiff  suing  infonna  pauptrU,  is  not  liaUe  to  costs  for  not  proceeding  to  trial 
pursaant  to  notice;  nor  is  he,  i/  ittmi,  lial>le  to  costs  under  any  circumstances, 
until  he  is  dispaupered.  The  order  allowing  him  to  sue  as  a  poor  person  will  be 
annulled  on  motion^  upon  cause  shown,  and  then  he  wUl  he  liable  to  costs  in  the 
same  manner  as  thoi^h  the  order  had  never  been  made, 

P.  Cagger^  for  the  defendant^  moved  for  judgment  as  in  case 
of  nonsuit,  for  the  neglect  of  the  plaintiff  in  not  trying  the  cause 
pursuant  to  notice.  The  plaintiff  sued  in  forma  pauperis;  but 
it  was  insisted  that  he  was  liable  to  costs  for  his  defaults,  although 
not  liable  for  the  final  costs  of  the  cause. 

J.  WilliamSj  contra,  read  an  affidavit  showing  that  the  cause 
waa  not  tried  in  consequence  of  the  absence  of  a  witness  who 
had  been  duly  subpoenaed,  and  that  a  stipulation  to  try  at  th« 
next  circuit  had  been  delivered  to  the  defendant's  attorney  since 
notice  was  given  of  this  motion. 

By  the  Courts  Bronsoit,  J.  The  defendant  has,  already,  a 
stipulation  that  this  cause  shall  be  tried  at  the  next  circuit,  and 
the  default  at  the  last  is  fully  excused.  The  plaintiff  is  not  lia- 
ble for  costs  until  he  is  dispaupered.  1  Bos.  tf  Pull.  39.  % 
Stra.,  1121.  3  Wils.  24.  Our  statute  has  not  given  a  different 
rule.  2  R.  S.  445,  §  5.  Should  the  plaintiff  be  guilty  of  im- 
proper conduct  in  the  prosecution  of  the  suit,  or  of  any  wilful  or 
unnecessary  delay,  the  order  allowing  him  to  sue  as  a  poor  person 
will  be  annulled  on  motion,  and  he  will  then  be  liable  to  costs  in 
the  same  manner  as  though  the  order  had  never  been  made. 

Motion  denied. 
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Sands  and  others  vs.  Bullocs,  impleaded  witk  Fisk. 

Where  a  salt  was  commenced  by  (he  filing  and  service  of  a  declaration  against  Ifatt 
maker  and  endorser  ot  a  promissory  note,  and  the  declaration  was  served  upon 
the  endorter  alone^  who  appeared  in  due  time  and  put  in  a  plea  of  tire  genera^ 
issue^  entitling  it  however  as  though  he  had  been  sued  alone,  not  saying  {mpTtodifld 
im/A,  tfc.f  and  the  plalntifT's  attorney,  with  knowledge  that  it  was  intended  as  a 
plea  in  the  cause,  after  selaining  the  plea  Nveo  days,  treated  it  as  a  nnllityj  and 
ehtered  the  defendant's  default :  if  tpos  hddy  that  the  default  was  irregnlar,  it  being 
the  duly  of  the  plaintiff's  attorney  to  return  Ihe  plea,  or  apprise  the  defendant  that 
it  was  not^regartleil  as  sufBc  i  cut. 

Here  again  ^q^Cs  reftised,  because  papers  for  motion  stuffed  with  unneceasary  mat- 
ter. 

Motion  by  defendant  to  set  a$ide  default  and  subsequent  pro- 
ceedings. The  plaintiffs  commenced  a  suit  by  the  filing  and  ser- 
vice of  a  declaration,  against  Fisk  as  the  maker,  and  Bullock  as 
the  endorser  of  a  promissory  notfe,  but'ti^e  declaration  was  only 
served  on  Bullock*  He  appeared  in  due  time  and  put  in  a  plea 
of  the  genera]  iissue,  which  was  entitled  and  pleaded  in  the  same 
form  as  though'fae  had  been  sued  alone,  without  saying  impleaded 
wiihj  ^c.  The  plaintiffs'  attorney  knew  that  it  was  intended  as 
a  plea  in  this  cause ;  but  seven  days  afterwards  he  treated  the 
plea  as  a  nullity,  entered  th^  default  of  Bullock,  and  perfected 
judgment,  and  issued  execution'  against  him.  Both  attorneys 
resided  in  the  city  of  New- York,  the  plea  was  not  returned  to  the 
defendant's  attorney,  nor  was  he  informed  that  it  wasnot  deemed 
sufficient. 

D.  Buffcellj  for  the  motion. 

m 

P*  CaggiTj  contra. 

By  the  Court.  Bronson,  J.  Although  the  plea  was  infor* 
mal,  it  was  not  a  nullity.  Dale  v.  Beer,  7  East.  335.  It  should 
have  been  returned,  or  the  defendant's  attorney  should  have  been 
informed  that  it  w.as  not  regarded  as  sufficient. 
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I  sffaall  give  no  costs  of  the  motion,  because  the  defendant's 

papers  are  stuffed  with  unneccessary  matte) .     Both  parties  must 

hare  expected  to  get  costs,  for  the  papers  on  each  side  contain 

copies  of  the  pleadings  at  large,  which  were  wholly  unnecessary. 

In  such  cases  we  give  no  costs. 

Motion  granted. 


Co&LIES  Sc  COELIES  VS.  HoLMES   &  RoBINSON. 

The  servict  of  a  dechtration  on  a  defendant  in  a  suit  commenced  by  Uie  filing  and 
service  of  a  declaration,  is  not  a  yiolation  of  the  statute,  forbidding:  the  service  o/ 
€i9U  pitMsst  CD  an  elector  during  the  ti&e  appointed  for  the  election  of  state  and 
covnty  officers. 

J.  Holmes^  jun,^  for  the  defendants,  moved  to  set  aside  the 
proceedings,  on  the  ground  that  the  action  was  commenced  by 
the  service  of  a  declaration  upon  the  defendants,  on  one  of  the 
days  of  the  last  general  election,  they  being  electors  and  entitled 
to  vote  in  the  town  where  the  declaration  was  served.  He  cited 
1  JR.  S.  127,  ^  4,  which  provides,  that  "  whenever  an  election 
shall  be  held  in  any  city  or  town  pursuant  to  this  chapter,  no 
€ivil  process  shall  be  served  in  such  city  or  town  on  any  elector 
entitled  to  vote  therein^  on  either  of  the  days  during  which  such 
election  shall  be  held.  ^' 

W.  Tracy  J  for  the  plaintiffs,  cited  a  MS.  case  of  The  Bank  of 
Utica  V.  Hackley^  decided  in  June  1837,  where  the  court  refused 
to  set  aside  a  declaration  served  upon  an  elector  on  the  day  of  the 
annual  town  meeting.     1  R.  8.  342,  ^  10. 

• 

By  the  Court,  Bronson,  J.  The  statute  undoubtedly  extends 
to  all  writs,  whether  original  or  judicial,  and  to  every  warrantor 
summons,  by  which  a  man  is  called  into  court  to  answer  in  a  civil 
action  as  a  party  ;  and  to  executions  against  the  body  ;  and  it 
makes  no  difference  whether  the  process  be  bailable  or  not.  Buti 
although  suits  may  now  be  commenced  by  the  filing  and  service 

Vol.  XX.  43. 
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of  a  declaration,  2  R.  S,  347,  §  1,  2, 1  am  unable  to  say  tliat  this 
case  comes  within  the  prohibition  of  the  statute.  A  declaration 
has  never  been  regarded  in  the  law  as  '^  civil  process. "  It  is  not 
a  writ  or  command,  addressed  by  public  authority  to  an  officer  or 
minister  of  justice  ;  and  the  mere  delivery  of  a  declaration  on 
the  day  of  election,  whether  by  an  officer  or  any  one  else,  would 
not  be  likely  to  disturb  or  overawe  an  elector  in  the  exercise  of 
his  privilege.  The  case  cited  by  the  plaintiffs'  counsel,  is  deci- 
sive  against  the  motion.  See  also  Wheelerr.  Bartlett^  1  Edw, 
V.  a  Bep.  323. 

It  is  said  that  an  elector  might  be  disturbed  in  his  feelings  by 
the  service  of  a  declaration  on  the  day  of  election.  The  remark 
would  be  equally  true,  if  applied  to  the  service  of  an  execution 
upon  his  property  ;  and  yet  that  is  not  forbidden.  The  statute 
oiily  extends  to  process  which  is  served  on  the  person  of  the 
elector. 

Motion  dQaied. 


BowNE  and  others  vs.  Cbibb. 


On  application  for  a  diioovery  of  books,  papers  and  documents  relating  to  the  merita 
,  of  a  snit  or  of  a  defence  therein,  the  court  exercise  a  discretion  whether  they  wiU 
interfere  or  send  the  party  to  chanceiy.  Where  the  discovery  sought  relates  to 
remote  and  complicated  transactions  extending  through  a  long  period  of  time^no 
order  wUl  be  made  in  respect  thereto  ;  but  If  thers  be  documents  of  a  recent  date 
they  will  be  directed  to  be  produced. 

Motion  for  a  discovery.  The  action  is  ejectment  for  the 
recovery  of  a  portion  of  a  large  tract  of  land  originally  sold  by 
Robert  Bowne,  the  ancestor  of  the  plaintiffs,  to  Thomas  R.  Gold, 
who  executed  the  mortgage  to  secure  the  eonsideration  money. 
Gold  fiQld  to  one  Marvel  Ellis  subject  to  the  mortgage.  It  was 
alleged  by  tha  defendant  tjbat  by  an  agreement  between  Robert 
Bowne  and  Ellis,  the  mortgage  executed  by  Gold  was  foreclosed 
in  chancery,  and  the  equity  of  redemption  of  Gold  and  all  per- 
sons claiming  under  him,  bought  in  by  the  mortgagee  ;  that  it 
was,  however,  agreed  thiit  Ellis,  notwithstatiding  the  foreclosure^ 
might  continue  to  make  sales  of  the  land,  and  turn  over  the  con- 
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tracts  to  Robert  Bowne,  and  if  sales  should  be  effected  to  an 
amount  sui&cient  to  extinguish  the  debt  originally  due  from  Gold, 
then  that  Bowne  or  his  heirs  should  convey  to  Ellis  whatever  of 
the  tract  rtmained  unsold.  It  was  now  alleged  that  Robert 
Bowne  and  his  heirs  had,  from  the  sales  of  the  tract,  realized  an 
amount  more  than  sufficient  to  pay  and  satisfy  the  debt,  &c. 
The  defendant,  who  holds  under  title  derived  from  Marvel  Ellis 
asked  for  a  discovery. 

B,  F,  Cooper^  for  the  motion. 

M.  T.  Reynolds  J  contra. 

By  the  Courtj  Nelson,  Ch.  J.  This  application  is  founded 
upon  the  idea,  that  if  the  defendant  can  establish,  on  the  trial, 
the  payment  of  the  sum  due  upon  the  Gold  mortgage,  as  fixed 
in  the  contract  on  the  10th  January,  1799,  he  will  thereby  extin- 
guish the  claim  of  the  plaintiffs  to  the  premises  in  question- 
contending  that  their  ancestor  is  to  be  regarded  only  as  a  mort" 
gagee.  Whether  the  case  will  ultimately  turn  upon  this  view 
at  the  trial,  is  quite  uncertain,  from  the  papers  before  me  ;  but 
if  the  question  may  arise  and  become  material,  it  is  enough  to 
authorize  a  discovery  under  the  statute,  2  R.  S.  199,  provided  a 
proper  foundation  is  laid. 

The  sales  of  the  tract  (the  monies  arising  from  which  it  is 
alleged  were  to  be  applied  upon  the  mortgage)  cover  a  period  of 
some  thirty  or  more  years,  and  we  are  asked  to  require  the 
books,  contracts,  correspondence^  &c.,  embrae*ng  the  agency 
for  this  time,  to  be  delivered  for  inspection,  and  copies  to  be 
taken  by  the  counsel  for  defendant,  or  that  sworn  copies  be  de- 
livered by  the  plaintiffs.  It  is  most  obvious  that  the  investiga- 
tion of  these  complicated  and  remote  transactions,  involving  the 
management  and  sale  of  some  nine  thousand  acres  of  land^ 
extending  through  this  period  of  time,  is  a  veryjanfit  subject  for 
a  circuit  court,  if  not  entirely  beyond  its  power,  to  hear  i^nd  judi- 
ciously dispose  of.  ^  The  statute  is  not  imperative  ;  .we  are  only 
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to  exercise  the  authority  for  enforclDs;  a  discovery  "  in  such  cases 
as  shall  be  deemed  proper."  ^21.  I  am  satisfied  that  if  the 
question  contemplated  by  this  application  is  ever  reached  in  the 
course  of  the  litigation,  the  only  practicable  remedy  for  the  de- 
fendant will  be  found  in  a  resort  to  a  court  of  equity.  There 
the  mortgagee  may  be  called  to  an  account,  and  the  sums  received 
or  lots  appropriated  to  his  own  use  or  for  his  benefit,  valued; 
and  the  whole  subject  deliberately  examined  and  settled.  The 
circuits  ought  not  to  be  thus  encumbered,  and  the  ordinary  busi- 
ness interrupted.  We  should  therefore  be  justified  in  refusing 
the  application  for  the  above  considerations.  . 

It  appears,  however,  from  the  affidavit  of  the  agent  (Mr.  Sey- 
mour) confirmed  by  that  of  the  Messrs.  Bowne,  that,  in  1835 ^ 
and  before  this  litigation  commenced,  Mr.  Seymour  renclered  an 
authentic  account  of  moneys  received  on  sales,  and  outstanding 
on  contract,  at  the  request,  and  for  the  executors  of  the  elder 
Bowne.  This  statement  may,  possibly,  aid  the  defendant,  if  not 
answer  the  purpose  for  which  the  discovery  is  sought.  Beyond 
this  I  cannot  extend  it.  The  correspondence  sought  for  is  suffi- 
ciently denied  in  the  affidavit  of  the  Messrs.  Bowne. 


Smith  and  others  vs.  Dukkee. 

IVtaere  an  attortMy  has  not  an  ag0rd  at  the  places  raquired  by  the  rales  for  Ui* 
fe«Bipt  of  papers,  and  a  paper  is  pat  into  the  post-office  directed  to  hinij  the  day 
the  paper  is  maUed,  and  not  when  it  is  received,  is  the  day  of  service » 

On  a  motion  to  set  aside  a  default  for  not  pleading,  as  irregu- 
larly  entered,  it  was  held,  that  putting  a  plea  into  the  post-office, 
directed  to  the  plaintiff's  attorney  at  his  place  of  residence,  when 
the  attorney  has  not  an  agent  at  either  of  the  places  required  by 
the  rules  of  the  court,  was  equivalent  to  the  service  of  a  paper 
upon  an  agent ;  and  the  service  was  deemed  to  hare  been  made 
on  the  day  the  plea  was  mailed^  and  not  when,  according  to  the 
course  of  the  mail,  the  plea  was  received  by  the  plaintiff's 
attorney. 
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In  the  matter  of  Carlton' street,  in  the  city  of  Brooklyn. 

tn  lUreet  cases^  it  is  a  matter  of  coarse  to  gmitz  certiorari,  after  coofirmationoft 
report  of  the  commissioners  of  estimate  and  assessment,  where  the  object  of  t 
party  is  to  remove  the  proceedings  into  the  court  for  the  correction  of  errors. 

J.  L,  Wendell  moved  for  the  allowance  of  a  certiorariy  to  be 
directed  to  this  court,  acting  as  commissioners  on  the  motion  to 
confirm  the  report  of  the  commissioners  of  estimate  and  assess- 
ment in  the  above  entitled  matter,  as  preparatory  to  the  suing 
out  of  a  writ  of  error,  to  remove  the  proceedings  into  the  court 
for  the  correction  of  errors. 

M.  T,  Beynolds  was  proceeding  to  oppose  the  motion,  on  the 
ground,  that  there  were  no  errors  to  be  corrected,  but  was  stop- 
ped by 

Mr.  Justice  Cowsn,  who  observed,  that  on  a  motion  of  this 
kind,  the  decision  of  the  court  on  the  confirmation  of  the  report 
would  not  be  reviewed  ;  that  the  certiorari  being  asked  for  the 
purpose  avowed,  it  was  a  matter  of  course  to  grant  it,  the  pro- 
ceeding being  in  substance  the  same  as  drawing  up  a  case  in  a 
subordinate  court  for  the  purpose  of  enabling  a  party  to  prose- 
cute a  writ  of  error,  which  this  court  would  require  to  be  done. 

Motion  granted. 


In  the  matter  of  Art-street,  in  the  city  of  New- York. 

In  street  cases,  where  money  is  awarded  to  the  eetate  qf  a  pereon  deceased,  it  is  not 
necessary  on  an  application  to  the  court  &y  the  pereons  entitled  to  such  estate  for 
an  order  that  the  monpy  be  paid  over,  to  show  a  publication  of  notice  of  such 
application  in  a  public  newspaper;  it  is  otherwise,  however,  where  the  money 
is  awarded  to  owners  wnkiwwn. 

In  the  latter  case,  also,  security  for  refunding  the  money  on  the  happening  of  cer- 
tain events,  will  be  required ;  but  not  in  the  former. 

In  the  improving  of  this  street,  a  piece  of  ground  was  taken, 
which  the  commissioners  of  estimate  and  assessment  in  their  re- 
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port,  stated  to  belong  to  the  estate  of  John  Vark  deceased^  and 
that  in  consequence  of  the  taking  of  such  ground^  they  had 
allowed  as  damage,  the  sum  of  $8,600  to  the  estate  of  John 
Vark  deceased;  which  sum  has  since  been  paid  into  court.  A 
petition  is  now  presented  by  the  children  of  John  Yark  deceased, 
stating  that  they  are  the  heirs  and  devisees  of  their  father ;  which 
petition  is  verified  by  their  affidavits  and  by  a  certified  copy  of 
the  last  will  &nd  testament  of  John  Yark,  and  is  accompanied  by 
a  map  on  which  is  delineated  the  premises  taken ;  and  applica- 
tion is  now  made  for  a  rule  directing  the  clerk  to  pay  over  the 
moneys  thus  deposited  to  the  petitioners  or  their  attorney.  No- 
tice of  the  application  was  given  to  the  counsel  of  the  corpora- 
tion, but  was  not  published  in  any  of  the  newspapers  of  the  city  .^ 

Mr.  Justice  CowftN  granted  the  application,  observing  that  this 
case  differed  from  the  case^  where  moneys  are  awarded  to  owners 
unknown^  in  which  in  addition  to,  what  had  been  done  by  the  pe- 
titioners here,  tjie  court  required  the  publication  in  a  newspaper 
of  a  notice  of  the  intended  application.  In  those  cases  also,  the 
court  had  latterly  required  security  to  be  given  by  the  petition- 
ers for  the  return  of  the  money  wh^n  required  so  to  do ;  but  in 
this  case  neither  the  publication  of  a  notice  or  security  were  ne- 
cessary. The  papers  would  be  referred  to  the  clerk,  and  if  found 
to  be  right,  a  rule  for  paying  over  the  moneys  would  be  entered. 
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THE    PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABSCONDING,  CONCEALED  AND 
NON-RESIPENT  DEBTORS. 

1 .  In  9, proceeding  by  attachment  against 
a  non-resident  debtor,  who  is  sought 
to  be  charged  as  a  deotor  of  a  foreign 
bank,  the  president  and  diretftors  of 
which  are  by  its  charter  declared  to 
be  individtially  liable  for  all  notes, 
&c.  issued  by  the  bank,  it  is  not 
necessary  for  the  purpose  of  showing 
personal  liability^  that  the  charter 
should  be  produced  as  part  of  the  pre 
liminmry  proofe,  on  the  application 
for  process.  Ez  parte  Van  Riper- 614 

2.  On  a  motion  to  set  aside  the  attach- 
ment, the  court  will  enquire  into  the 
personal  liability  of  the  person  sought 
to  be  charged,  and  will  hold  him 
personally  liable  if  the  charter  of  the 
bank  declares  that  he  shall  be  so 
held.  id 

3.  It  is  no  objection  to  the  remedy  by 
attachment,  that  the  act  of  incorpora 
tion  gives  an  action  in  the  ordinary 
mode,  in  which  the  plaintiff  may 
declare,  &c.  A  party  to  whom  an 
action  is  thus  given,  is  not  confined 
thereto,  but  may  resort  to  any  form 
of  remedy  known  'to  the  law,  and  he 
may  do  so  in  any  place  where  the 
debtor  or  his  property  can  be  found,  id 


ACTIONS  IN  GENERAL. 

The  mere  making  out  of  a  writ  and  ob- 
taining a  specSil  deputation  from  the 
sheriff,  is  not  the  commencement  of  a 
suit ;  until  delivery  to  the  special  <li- 
puty,  the  suit  is  not  eommenced. 
Boughton  y,  Bruce f  234 

AGENCY, 
See  Principal  and  Agent. 

ALIENS. 

1.  Where  a  naturalized  citizen  died  in 
1833.  seized  of  real  estate,  the  title 
to  which  he  acquired  in  1824,  under 
a  contVact  of  purchase  made  in  1810, 
of  which  real  estate  he  had  been  in 
possession  ever  since,  and  an  action 
\)f  ejectment  was  brought  by  a  bro* 
ther  and  two  sisters  of  the  deceased 
who  were  aliens  at  the  time  of  his 
deaths  and  who  had  not  complied  with 
the  requirements  of  the  act  relative 
to  aliens  passed  in  1825 :  it  was 
HELD  that  the  plaintiffs  by  reason  of 
their  alienage  were  incapable  of  in- 
heriting the  estate  of  their  deceased 
brother,  although  they  had  been- 
residents  of  this  state  since  1805. 
Kennedy  v.  Woody  230 

2.  It  was  further  held,  that  the  plain- 
tiffs could  not  claim  any  thing  under 
the  equitable  estate  in  the  premises 
existing  in  the  deceased  previous  to 
his  obtaining  the  legal  title ;  She  acts 
on  this  subject  recogn!zing  only  legal 
estates.  id 
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3.  WbateTer  rights  the  plaintiffs  hadjlhasband,  a  natural  born  citizen,  fta^ 


(if  any)ander  the  acts  of  1802  and 
180S,  were  destroyed  by  the  act  of 
1825,  which  applies  as  well  to  cUiens 
who  had  before  its  passage  come  to 
reside  here,  as  to  those  who  should 
subsequently  arrive.  id 

4.  The  widow  of  a  natural  born  citizen 
who  was  an  alien  when  the  act  pass- 
ed in  1802,  enabling  aliene  to  purchase 
and  hold  real  estate^  is  not  entitled  to 
dower  under  the  prorisions  of  that 
act,  where  the  lands  in  which  dower 
is  claimed  were  acquired  by  the  has 
band,  and  the  marriage  took  place 
previous  to  the  ^aasage  of  the  act. 
Prieet  y.  Cumminga,  338 

6.  A  feme  covert  who  is  an  alien  may 
be  naturalized  ,*  but  her  natoraliza 
lion  has  not,  under  the  general  acts  of 
congress,  a  retroactive  operation,  so 
as  to  entitle  her  to  dower  in  lands  of 
which  her  husband  was  seized  during 
coverture,  and  which  he  had  aliened 
previous  to  her  naturalization.*      id 

*  The  Chancellor,  in  commenting 
upon  the  case  of  Sutliff  v.  For  gey,  1 
Cowen,  89,  and  5  id.  715,  8,  C.  in 
error,  where  the  alien  vkdow  of  a 
naturalized  citizen  was  permitted  to 
reebver  dower  in  lands  purchased  by 
the  husband,  and  conveyed  to  him  dur- 
ing the  coverture,  expresses  the  opin- 
ion that  the  decision  in  thtit  case  was 
made  upon  the  ground  that  the  widow 
was  at  the  time  of  the  purchase  by  the 
husband  eapable  under  the  enabling  act 
of  1802,  of  purchasing  and  holding  real 
estate,,  and  that  fry  thi  same  conveyance 
under  which  her  husband  took  and  at 
the  same  moment  when  he  became  seized 
she  became  a  purchaser,  within  the 
meaning  of  the  act,  of  an  inchoate  right 
of  dower ;  and  that  had  the  lands  in 
the  principal  case  been  acquired  subse- 
quent to  the  act  of  1802,  whileit  the 
plaintiff  was  an  alien,  and  had  she  pos- 
sesstd  at  the  time  a  legal  capacity  under 
the  enabling  act  to  purchase  and  hold 
real' estate,  that  she  would  by  the  pur-| 
chase  of  her  husband  have  acquired  an 
indioate  right  of  dower,  which  on  the 
decease  of  her  husband  would  have 
beeome  absolute.  j 

Senator  Terplanck  concurs  with  the 
chancellor  in  his  view  of  the  case  of 
Sutliff  r.  For  gey  ;  and  upon  the  princi-j 
pal  question,  holds  that  a  woman,  an 
alien  at  the  time  of  her  marriage,  is 
not  entitled,  under  the  act  enabling', 
aliens  to  purchase  and  hold  real  estate, 
to  claim  dower  in  lasds  whereof  her 


seized  beforejier  marriage,  because :  1« 
title  by  dower  is  by  act  or  operation  of 
law  and  not  by  purchase-,  and  2,  because 
the  word  purch€ue,  as  found  in  the 
enabling  statutes,  is  not  used  in  its 
technical  sense  as  indicating  one  of  the 
two  modes  in  which  only  it  is  said  that 
title  to  real  property  can  be  acquired,  i. 
e.  by  descent  or  purchase,  but  that  it  is 
used  in  its  ordinary  and  generally  re- 
ceived sense,  signiiying  the  buying  of 
land. 

In  respect  to  the  effect  of  the  natural- 
ization of  the  plaintiff,  Senator  Ver- 
PLANK  concurs  with  the  chancellor  in 
the  conclusion  at  which  he  arrived,  as 
stated  above — he  holds  that  from  the 
phraseology  of  the  naturalization  laws 
themselves,  as  well  as  from  other  con- 
siderations, the  effect  of  a  naturaliza- 
tion  here  is  the  same  as  that  of  a  dent- 
zation  in  England,  i.  e.  that  it  is  not 
retroactive  bat  prospective;  that  the 
feme  becomes  entitled  to  dower  out  of 
all  the  lands  whereof  her  husband  was 
seized  at  the  time  of  her  naturaUza^ 
^ibn,.  but  not  out  of  lands  whereof  her 
husband  had  been  previously  seized, 
and  which  before  her  naturalization,  he 
had  aliened.  Upon  this  point  the  CfaAn- 
ceUor^  in  the  opinion  delivered  by  him, 
exhibits  the  same  view  of  the  question. 

Senator  Waoer  delivered  an  opinion 
for  an  affirmance  of  the  judgments  in 
the  courts  below,  upon  the  principal  of 
stare  decisis ;  he  considering  the  deci- 
sion in  the  case  of  Sutliff  v.  Fergey  aft 
controlling  this  case. 

AMENDMENTS. 

1.  In  an  action  of  aeeumpsit  for  money 
had  and  received,  brought  by  executors 
counting  upon  promises  to  the  testator  f 
an  amendment  was  allowed  ^fter  a 
report  of  r^rees,  by  permitting  the 
plaintiffs  to  allege  the  promises  to  have 
been  made  to  them  as  executors ;  it 
appearing  on  the  hearing,  that  the 
moneys  were  received  by  the  defend- 
ant subsequent  to  the  death  of  the 
testator,  though  upon  a  retainer  ante. 
rior  to  that  time.  Flower's  ex'rs  v. 
Garr,  668 

2.  The  only  costs  allowed  the  defend- 
ant, wfre  those  of  preparing  to  set 
aside  the  report,  and  of  opposing  the 
motion.  id 

3.  It  was  held  no  objection  to  the  mo- 
tion that  the  cause  was  brought  into 
this  court  by  certiorari  from  a  court 
of  common  pleas ;  the  same  power 
being  exercised  in  sucKcases  over  the 
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pteadingB,  which  is  exercised  m  suits 
broaght  here  eriginally,  id 

APPEAL  FROM  CHANCERY. 

s€t  coujlt  ror  ths  cohubction  of 

Eruors. 

ARREST  OF  SHIPS. 

See  Ships  and  VKSfUJ. 

ASSUMPSIT. 

Where  a  contract  is  made  upon  an  as 
sumed  state  of  facts  in  reference  to 
which  there  is  a  muttial  mUtake, 
money  paid  under  snch  contract  may 
be  recovered  back,  pro  tanto,  in  an 
action  of  assumpsit ;  and  it  vfoe  ac- 
cordingly held  in  this  case,  where  a 
contract  was  m«de  for  the  sale  and 
deliyery  of  oat8,a  nd  the  parties,  upon 
a  mistaken  state  of  facts,  estimated 
the  quantity  at  a  certain  number  ot 
bushels,  for  which  the  stipulated  price 
was  paid,  that  the  purchaser  was 
entitled  to  recover  tack  money  paid 
for  the  difference  between  the  esti« 
mated  and  real  quantity ;  and  that, 
notwithstanding  he  had  agreed  to 
take  th3  oats  at  the  estimated  quan 
tity,  hU  or  mise, 
Wheadon  v.  Olde,  174 

ATTACHMENT. 

Su  Costs.    Cottbts  or  Jvsticbs  or 
THE  Peace.    PaAcncB. 

ATTORNEY. 

A  sheriff,'  sued  foi  an  act  done  by  him 
in  the  execution  of  process  is  entitled 
to  take  upon  himself  the  conduct  of 

[   the  defence  and  to  retain  such  attorney 
as  he  sees  fit,  notwithstandig  that  he 
was  indemnified  by  the  party  suing 
out  the  process. 
Peck  V.  Mher,  605 

B 

BAIL,    (SPECIAL) 

See  PbacticE;  1. 

BAILMENT. 


The  mere  shipment  of  merchandize 
does  not  confer  upon  the  matter  of 
the  vessel  authority  to  dispose  of  the 
goods,  unless  in  a  case  of  necessity  ; 
and  then  the  burthen  of  proof  show- 
ing the  necessity  lies  upon  the  pur- 
chaser. ^  carrier  by  sea  and  a 
carrier  by  land  stand  in  the  same 


relation  to  the  owner  of  the  goods* 
Saltut  y\  Everett.  267 

Soe  Damages.  6. 

BILLS  OF   EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  A  hill  of  exchange  drawn  in  one 
state  of  the  Union  upon  persons  resid- 
ing in  another,  is  to  be  treated  as  a 
foreign  billy  and  a  i7rofe«/,  apparently 
under  the  seal  or  a  notary  publicf 
made  in  the  state  where  the  drawees 
reside,  need  only  be  produced,  and 
proves  itself  as  to  the  presentment 
and  refusal  ;  and  so  also,  it  seems 
as  to  the  transmission  of  notice  to 
the  parties  on  the  bill,  if  such  fact  b« 
stated  in  the  protest. 

Holliday  v.  JlicVougall,  81 

2.  Where  the  notary  is  dead,  a  sworn 
_  copy  of  the  protest  taken  from  his 
~  record  book  of  notarial  protests,  to- 
gether with  the  original  protest,  is 
abundant  evidence  ol  the  presentment 
and  refusal.  id 

3.  Checks  are  governed  in  several  par« 
ticulars  by  the  same  rules  that  pre* 
vail  in^relation  to  inland  bills  of  ex- 
change payable  either  on  demand  or 
at  a  given  number  of  days  after  sight 
Smith  V.  Janes,  192 

4.  The  holder  of  a  check  can  recover 
against  the  endorser  only  when  he 
has  used  dttedeligence  in  presenting 
ur  giving  notice  of  demand  and  aon« 
payment.  id 

5.  Where  the  parties  all  reside  in  the 
same  place  the  check  should  be  pre- 
sented on  the  dav  it  is  received,  or 
on  the  following  day  ;  and  when  fay- 
able  at  a  different  place  from  that  in 
which  it  is  negotiated,  it  should  be 
forwarded  by  the  mail  on  the  same  or 
the  next  succeeding  day  for  present- 
ment, id 

6.  No  greater  diligence  is  necessary  in 
presenting  checks  for  payment,  than 
IS  required  in  relation  to  bills  of  ex- 
change, id 

7.  In  an  action  by  a  second  endorsee  of 
a  check  against  the  pavee,  laches  on 
the  part  of  the  first  endorsee  will  not 
be  presumed  ;  if  there  was  negligence 
on  his  part  it  must  be. affirmatively 
shown  by  the  defendant.  ta 

8.  So  where  the  second  endorsee  has 
put  the  check  in  circulation^  laches 
will  not  be  presumed  in  a  subsequent 

I    holder,  where  the  bill  was  in  ctrcula- 
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tion  only  four  or  five  days  after  the 
'  second  endorsee  parted  with  it »  before 
it  was  sent  for  presentment ;  if  there 
be  a  default,  the  burden,  of  the  proof 
rests  upon  the  defendant.  id 

9 .  B  ut  where,  by  the  course  of  the  mail , 
the  check  may  be  presented  in  three 
days,  and  the  holder  instead  of  patting 
it  in  circulation,  holdt  it  in  hit  pot- 
geuion  seven  or  eight  days,  he  is 
chargeable  with  want  of  due  dili- 
gence, id 

10.  How  long  a  bill  or  check,  payable 
on  demand  or  at  a  given  number  of 
days  after  sight,  may  be  kept  in  cir- 
culation before  presentment,  without 
discharging  an  endorser,  is  an  unset- 
tled question.  Each  case  must  be 
determined  by  its  own  circumstances. 

id 

11 .  Where  a  second  endorsee  of  a  check 
on  receiving  it  put  it  in  circulation , 
and  not  more  than  four  or  fipe  days 
elapsed  thereafter  before  it  was  s«ftt 
for  presentment,  it  was  held,  in  an 
action  by  him  against  the  payee,  that 
he  was  not  chargeable  with  laches; 
there  being  no  evidenee  in  the  case 
but  that  he  became  the  holder  oik  the 
day  it  was  negotiated  by  the  payee. 

id 

12.  Where  a  notary  certifies  that  he 
deposited  in  the  post  office  notices  of 
protest  for  the  endorsers,  it  vrill  be 
presumed  that  such  notices  Were 
directed  to  them.  id 

13.  To  charge  the  endorser  of  a  post* 
dated  bank  check  falling  due  on  Sun^ 
day,  presentment  for  payment  must  be 
made  on  the  next  day  and  notice  given 
to  the  endorser ;  presentment  on 
Saturday,  the  day  preceding  its  matu- 
turity,  is  a  nullity,  and  dischiargesthe 
endorser.    Salter  v  Burt,  205 

14.  All  the  partners  of  a  firm  are  bound 
by  a  note  made  by  one  of  the  partners 
in  the  name  of  the  firm /or  his  indi. 
vidual  benefit,  even  though  it  be 
fraudulently  put  into  circulation  as 
it  respects  himself,  if  the  note  before 
maturity  comes  into  the  hands  of  a 
6ona^c{6  holder. 

Wells  4r  Spring  v.  Evans,  251 

15.  An  agent  receiTing  for  collection, 
before  maturity,  a  bill  pnyable  on  a 
particular  day  after  date,  is  held  to 
strict  vigtZance  in  msM\nv.presentm€nt 
for  acceptance ;  and  it  chargeablel 
with  neglix^nce,  is  subject  to  the  pty-l 
ment  of^all  damages  sustained  by  tbe^ 

Allen  v.  Sundam,  321 


16.  Where  the  debt  is  loit  througb  [the 
negligence  of  the  agent,  the  measure 
of  damages  priina/aci€,  is  the  amount 
of  the  bill ;  the  defendant  is  at  liber- 
ty, however,  to  show  circumstances, 
if  any  exist,  tending  to  mitigate  dam- 
ages or  to  reduce  the  recoTcry  to  a 
nominal  amount  id 

See  Fbaitds,  1. 

BILL  OF  SALE  OF  PERSONAL 
PROPERTY.   ^ 

See  Fraitds. 
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CERTIORARI,  (COMMON  LAW.) 

1.  On  a  return  to  a  certiorari  to  remove 
proceedings  had  by  a  landlord  against 
his  tenant,  under  the  act  authorizing 
summary  proceedings,  to  obtain  the 
possession  of  land  for  non-payment 
of  rent,  &c.  this  court  will  not  look 
into  the  evidence  to  determine  whether 
the  verdict  is  supported  by  it ;  the 
rule  will  be  adhered  fo  as  laid  down 
in  Birdsall  t.  Phillips  ,  17  Wendell, 
464.    Simpson  v.  Rhinelanders,    103 

2.  The  rule  prevailing  in  England,  that 
on  summary  convictions  upon  penal 
statutes  the  evidence  must  be  Hated, 
was  pot  intended  to  be  questioned  in 
Birdsall  v.  Phillips :  but  the  court 
hold  th^t  it  does  not  apply  to  orders 
or  othir  .ajijtidications,  id 

3.  On  a  common  law  certiorari,  if  the 
justice  had  jurisdiction,  his  judgment 
will  not  be  reversed,  though  it  be 
rendered,  on  an  insufficient  declara- 
tion or  defective^proof ;  nor  will  such 
judgment  be  reversed,  although  it  be 
for  an  amount  nearly  double  the  sum 
alleged  by  the  plaintiff  to  be  due  to 
him  qn  obtaining  the  attachment. 
Johnson  V.  Moss,  145 
Su  also  Same  t.  Same,  148 

4.  In  summary  proceedings  by  landlord 
against  tenant  to  obtam  possession 
of  demised  premises,  this  court  have 
no  authority  under  the  common  law 
certiorari  to  quaih  the  proceedings, 
although  the  officer  having  charge  of 
the  msLiierimproperly  refused  to  grant 
an  adjournment ;  nor  have  they 
authority  to  do  so,  although  it  ap- 
pear  from  the  return  that  the  title  of 
the  landlord  had  expired,  and  yet  that 
a  verdict  was  found  in  his  favor,  and 
that  the  tenant  was  dispossessed. 
Wilson  V,  Oreen,  189 

5.  A  return  to  a  certiorari  cannot  be 
contradicted  by   an  assignment  of 


INDEX. 


€91 


errors,  nor  can  a  fact  be  specially 
assigned  showing  a  want  of  jurisdic- 
tion in  the  tribunal  to  which  the  cer- 
tiorari is  sent. 
Haines  v.  Judget  of  WesUhetter,  626 

6.  R  $e€m9  that  an  a$tignment  of  errors 
is  a  proceeding  not  applicable  to  the 
case  of  a  eomman  law  certiorari,    id 

7.  In  street  cases  it  is  a  matter  of  course 
to  grant  a  certiorari,  after  confirma- 
tion of  the  report  of  the  commission- 
ers of  estimates  and  assessments, 
where  the  object  of  the  party  is  to  re- 
move the  proceedings  into  the  coart 
for  the  correction  of  errors,  tn  the 
matter  of  Carlton  street ,  6S5 
Champerty,  212 

CHANCERY. 

1.  A  decree  of  foreclosure  of  the  equity 
of  redemption^  and  a  sale  in  pursuance 
thereof  on  a  bill  filed  against  thetnort- 
gagor  alone,  do  not  afifect  the  rights 
of  purchasers  deriving  title  to  the  pre- 
mises from  and  under  the  mortgagor 
and  who  were  not  made  parties  to  the 
bill  in  equity.     Watson  v.  Spence,  260 

2.  After  forfeiture,  a  mortgagte  in  pos-. 
session  may  continue  to  hold  until 
payment  of  the  mortgage  monies,  and 
so  may  his  assignees;  but  not  so  a 
purchaser,  under  a  decree  against  the 
mortgagor  on  a  bill  filed  agSnnst  him 
alone,  after  all  interest  In  the  premi- 
ses has  passed  from  him  by  convey- 
ance or  by  operation  of  law.  The  de- 
cree in  such  case  is  void  for  want  oft 
jurisdiction  in  the  court  of  chancery, 
as  it  respects  the  purchasers  under  the 
mortgagor,  and  consequently  all  sub- 
sequent proceedings  are  void.         id 

3.  To  give  effect  to  a  decree  in  chance- 
ry, notice  of  the  suit  must  be  brought 
home  to  the  party  to  be  9firected  by  it ; 
if  his  name  appear  in  the  reet>rd,notice 
will  be  fresumed,  not  otherwise,    id 

4.  A  purchaser,  under  a  void  decree  in 
possession  of  land,  is  viewed  as  a 
stranger,  and  cannot  protect  himself 
against  the  owner  of  the  equity  of  re- 
demption, by  setting  up  an  outstand- 
ing title  in  the  mortgagee,  at  whose 
suit  the  decree  was  obtained.  id 

5.  To  entitle  a  party  to  claim  a  disco- 
very, he  must  show  a  perfect  prima 
facie  title  in  himself,  before  he  can 

call  upon  the  party  in  possession  to 
disclose  his  title.  Van  Kleeck  and 
the  Dutch  Church,  457 

9m  A  party  who  in  a  court  of  equity  has 
permitted  a  defence  which  would  have 
been  there  overrpled,  if  objected  to. 


is  not  permitted  to  raise  the  objection, 
for  the  first  time,  when  the  cause  is 
brought  by  appeal  into  the  court  of 
ieivier  resort.  Waller  and  Harris, db6 

CONSIDERATION. 

1.  The  release  of  a  lien  obtained  by  the 
suin^  out  of  an  attachment,  is  a  good 
consideration  for  the  promise  of  a 
thfard  person  to  pay  the  debt  of  the 
party  proceeded  against  by  such  pro« 
cess.    Smithy.  Weed,  184 

2.  An  agreement  to  forbear  to  sue  sl 
debior  is  a  good  consideration  for  the 
premise  of  a  third  person  to  pay  the 
debt ;  but  to  render  the  promise  obli- 
gatory,^ it  must  be  in  writing*  Wat* 
son  V.  Randall,  201 

CONSTITUTIONAL  LAW. 

1.  A  ]^rivate  act  of  the  legislature  au- 
thorizing the  sale  of  the  eatate  of  in- 
fonts,  for  their  maintenance  apd  edu- 
cation, is  within  the  scope  of  the  le- 
gitimate authority  of  a  state  legisla- 
ture.    Cochran  Y.  Van  Sur lay,    365 

2.  Such  act  is  constUutional;  it  neither 
violates  tiie  provision  of  the  constitu- 
tioni  Bf  this  state,  adopted  in  1776. 
viz.  that  no  member  of  this  state  shall 
be  disfranchised  or  deprived  of  his 
rights,  unless  by  the  Islw  of  the  land 
or  the  judgment  of  his  peers  ;  nor  the 
provision  of.  the  constitution  of  the 
United  States  inhibiting  the  passage 
of  laws  impairing  the  obligation  t^ 
contracts,*  id 


*  Senator  YsxplancK)  in  the  opinion 
delivered  by  him  in  this  case,  contro- 
vests  .the  position  ^*  that  acts  of  the  le- 
gislature contrary  to  the  first  principles 
of  right,'^  are  void.  fi(e  denies  the  pow- 
er of  the  COURTS  to  annul  an  aot  of  the 
LBOiSLATUax,by  declaring  it  void  on  the 
assumed  ground  of  its  being  contrary  to 
patural  equity ;  smd  insists  that  such 
power  can  piroperly  be  exercised  only 
when  clearly  derived  frodk  express  con- 
stitutional provisions,  (and  those  strict- 
ly construed,)  limiting  legislative  pow- 
er and  controlling  the  temporary  will  of 
a  majority  by  a  permanent  and  para* 
mount  law  settled  by  the  deliberative 
wisdom  of  the  nation.  -  id 

See  page  ^9, 

CONSTRUCTION  OF  STATUTES. 

SeO  CONSTUTIONAL  LaW. 

CONTRACTS. 

1 .  On  a  note  payable  in  ready  made  do' 
thing,  the  payee  has  no  right  to  dr 
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mand  a  garment  which  has  been 
made  for  a  customer  at  a  stipulated 
price.     Vance  v.  Bloonur,  196 

2k  The  holder  of  a  note  of  this  kind,  it 
teemt,  may  demand  payment  of  it  in 
parcels f  and  is  not  bound  to  take  qIo^ 
thing  to  its  full  amount  at  one  time,  id 

3.  So  it  sHmtf  that  to  sustain  an  action 
on  such  note,  there  must  be  a  demand 
and  refusal.  id 

4.  When  the  day  of  the  performance  of 
contracts,  other  than  instruments  up- 
on which  days  of  grace  are  allowed 
falls  on  Sunday ,  that  day  is  not  count- 
ed, and  compliance  with  the  siipula^ 
tions  of  the  contract  on  the  next  day 
(Monday)  is  deemed  in  law  a  per- 
formance.   Salter  v.  Burt,  205 

6.  A  contract  entered  inUi  guaranteeing 
the  payment  of  a  note  is  not  void  on 
the  ground  of  maintenance ^  but  may 
be'  enforced  in  an  action  at  law,  al- 
though enteried  into  for  the  express 
purpose  of  indncini;  the  holder  oif  the 
note  to  release  a  former  holder  who 
had  transferred  thd  note  and  guaran- 
teed its  payment,  so  as  to  render  him 
a  competent  witness  in  an  aption  for 
the  recovery  of  the  note.  Mott  v. 
Small,  212 

6.  It  eeeme  that  by  the  revised  statutes, 
the  offence  of  unlav^ul  maintenance 
is  abolished,  except  as  to  buying  and 
selling  pretended  titles  to  land^  and 
falsely  moving  and  maintaining 
suits,  id 

7.  Where  notes  are  delivered  as  collate- 
ral security  for  the  payment  of  anoth- 
er note  made  upon  an  usurious  agree- 
mentj  the  party  depositing  the  notes 
mav  repudiate  the  agreement  under 
which  they  were  delivered,  and  bring 
an  action  of  replevin  for  their  recove- 
ry j  .but  there  must  be  a  demand  be- 
fore suit.    Boughton  v.  Bruce,     234 

8.  Where  a  banking  company,  iacorpo 
rated  in  another  stat<&,  kept  an  office 
in  the  city  of  New- York  for  the  pur 
pose  of  discounting  notes  and  issuing 
bills  to  be  put  in  circulation  as' 'mon- 
ey, and  (he  president  of  such  compa- 
ny entered  into  an  agreement  with  a 
broker  of  New- York  to  receive  of  him 
all  notes  of  the  banking  company 
which  he  shoulQ  procure  in  his  busi- 
ness as  a  broker,  and  pay  him  the 
amount  thereof  in  cash,  deducting  a 
discount  of  one  eighth  of  one  per 
cent.,  IT  WAS  HBID,  on  demurrer  to 
pleas  alleging  those  facts  and  aver- 
ting that  the  agreement  was  entered 


into  to  aid  the  banking  company  ia 
the  above  operations,  and  that  by 
means  thereof,  and  the  acts  of  the 
plaintiff  under  the  agreement,  the 
banking  company  was  the  better  ena* 
abled  to  carry  on  its  operations  and 
business  of  .discounting  and  issuing 
notes  at  their  office  in  the  city  of  New 
York,  that  the  agreement  was  void, 
as  made  with  the  design  to  violate 
the  provisions  of  the  statute  of  this 
state  forbidding  all  associations,  (un* 
less  expressly  authoriiied  so  to  do)  to 
keep  an  office  within  this  state,  tor 
the  purpose  of  discounting  notes,  or 
issuing  bills  to  be  loaned  or  put  in 
circulation  as  money.*  D.  Oroot  v. 
Van  Duter,  390 


*  Senator YeiltJsAVCK,  in  the  dissent* 
ing  opinion  delivered  by  him,  holds  the 
agreement  to  be  valid^  as  it  is  not  aver* 
red  that  the  plaintiff  was  a  guilty  pur* 
ticipator  in  the  trausaction,  as  far  as 
the  violation  of  the  law  is  concerned,  or 
that  he  had  even  deviated  from  the  or* 
dinary  course  of  his  business  in  conse- 
quence of  the  agreement ;  that  his  gen* 
era  I  knowledge,  that  the  arrangement 
would  indirectly  aid  the  banking  compa* 
ny,  did  not  vitiate  the  agreement,  as  he 
might  well  be  deemed  to  have  had  no 
other  intention  than  to  give  a  general 
currency  to  the  bills  of  the  bank,  and 
not  to  aid  in  the  infVaction  of  the  law, 
by  the  issuing  of  bills  within  this  state- 

See  CoNSiDEBATiojr,  1.  FaAtms,  1,  2. 

CORPORATIONS* 

1.  A  notice  by  a  turnpike  inspector  that 
a  turnpike  road  is  out  of  repair,  to 
subject  a  gate  keeper  to  a  penalty  for 
taking  tolls  aAer  an  order  to  throw 
open  the  gate,  mutt  specify  the  part 
of  the  road  which  is  out  of  repair,  un* 
less  the  whole  road  be  out  of  repair, 
and  in  that  case  it  should  be  so  stated 
in  totidem verbis,  Braden  r, Berry, 65 

2.  An  action  ofsissvmpsit  lies  against  a 
monied  corporation,  for  refusing  to 
permit  a  transfer  of  its  stock  upon  the 
books  of  the  corporation,  when  by  the 
act  of  incorporation  such  transfer  is 
necessary  to  give  validitvto  the  trafis- 
action ;  case  wo^ild  lie,  but  assumpsit 
may  be  mainttined.    Kortwrigkt  v. 


Buffalo  Com,  Bank, 


91 


3.  A  certificate  of  stock  is  transfenable 
by  a  blank  endorsement,  which  may 
be  filled  up  by  the  holder,  by  writing 
an  assignment  and  a  power  of  attor- 
ney over  the  signature  endorsed,    id 


4.  Proorof  ntage  as  to  Ibjs  mode  ofi 
traaBferring  aloelis  i*  admissible ;  but 
independent  at  laeh  eridenee,  Bulho-| 

"       ofiU    .    " 
le  iareired. 

5.  ApUintiff  in  MchcBic  is  not  limited 
to  a  reeorer;  of  the  men  exeew  io 
tlie  vBJne  of  the  stock  above  psr,  bat 
Is  entitJed  to  recorer  the  Tull  vbIdc  oI 
thestocJc  atitt  higt^t  price,  between 
the  lime  of  the  refusal  to  peniit  a 
transfer  and   the  time  of  the  Mm- 

It  of  the  toil.  id 

.  Plea- 


Ibe  failii^  plaiDtiiTg,  dedncting  sack 
pariiona  of  the  costs  of  the  defence  as 
relate  exclusivelj  10  the  prevailing 
plaintiffs.  id 

5.  The  two  failing  plaintiffs  are  jointly 
liable  for  the  whole  costs  which  the 
defendaat  is  entitled  to  recover,  al- 
though oneabandons  the  prosecstion 
sooner  than  the  other.  U 


COSTS. 

].  In  an  action  on  a  bond,  other  than 
for  the  pajmeat  of  money,  where  the 
plaintiff  assigns  several  breacbes,  the 
i^tadant  it  not  mtitltd  to  cottt,  al- 
thoogh  the  plaintiff /ail  i*  ttlabtitk- 
inf  nviral  oftK*  breatha  assigned 
bj  him,  if  the  plninliff  saccaed  upon 
any  one  breach  ;  the  defendaBt  is  not 
entitled  ts  costs  unless  the  plaintiQ 
fail  upon  an  the  breaches.  -Fair- 
han)u  V.  Camp  and  otkert,  """ 

2-  A  party  who  takes  an  assignment  ol 
of  a  verdict  from  the  plamtiff  in  ~ 
cause,  during  the  pendency  ol  a  mi 
tioD  for  a  new  triat.  as  collateral  s< 
cuiily  for  the  payinent  of  a  debt  and 
for  rMpoDsibilities  assumed,  and  * 
new  trial  ii  subsequently  granted  ai 
judgment  as  in  case  of  nonsuit  aAer- 
wards  obtained  by  the  defendant  for 
tbt  neglect  of  the  plaintiff  to  bring  the 
cause  to  trial,  tA«  attignti  it  nal  Ha- 
bit to  tht  cottt  of  the  defenct  if  alter 
the  assignment  he  takes  do  ] 
pTOsecDtioD  of  the  suit ;  an 
be  does,  it  senTii  be  would  not  be  lia- 
ble. It  Mtvu,  had  the  plaintiff 
record  retained  no  interest  whatever 
in  the  subject  matter  of  the  assign 
meal,  that  the  assignee  would  havt 
been  held  liable.  Mtlltr  r.  Frank- 
Un, 

3.  Where  in  a  jot'nf  atlion  ^fejeelmtnt 
tjfivtpiainlifft,  who  claim  the  vihatt 
of  the  premiEcs  in  question,  three 
SQCceedand  recover  judgme 
fbuith  of  the  premises,  and 
in  maintaining  their  action 
ties  BuceeediuB  are  entitled 
bill  of  costs,  aedneling  sac 
as  exclusively  relate  to  the  t 
tiffs  vrho  have  been  defeati 
nan  aitd  otAsri  t.  Booth, 

4.  So  on  the  other  hand,  the 
is  entitled  toa  fall  bill  ofcos 


in  commenced  by  attaek- 


for  the  recovery  of  b&  or  bank  notea 
issued  by  it,  the  plaintiff  in  his  bill^ 
costs  u  entitled  to  charge  for  «opi«s 
of  the  bills  or  notes  produced  to  the 
officer  issuing  the  allachmcnt )  also 
for  copies  of  the  same  filid  with  the 
declaration!  where  that  contains  only 
the  money  counts  |  also  for  copies  of 
the  same  inserted  in  the  judgntnt  re- 
eorii,. where  the  judgtoenl  Is  by  aa- 
sesament  afltra  default  for  not  pita- 
ding.     BaihaiK  v.  Tht  iMmbtrman't 

Bank,  ars 

7.  The  pUintiffis  not  entitlad  to  charge 
for  copter  of  the  notes  or  bills  volun. 
(drily  ttrved  with  the  declaration  j 
nor  for  copiet  of  the  same  inserted  in 
the  circuit  roll  where  there  is  a  de- 
fence, or  in  the  judgmtnt  roll  whero 
there  is  aecnficf.  id 

.  11  leemt  (bat  it  is  necessary  to  insert 
eopiu  of  the  bills  or  notes  in  the  cir- 
cnit  roll  only  where  the  plaintiff  in- 
cludes several  different  parties,  as 
drawer  or  makeraod  endor        '- -' - 


id 

.  Although  proc««dii^  are  set  aside 
as  irregular,  no  costs  will  be  allowed 
to  the  prevailing  party,  if  his  papers 
are  staffed  with  nnnecessary  volumi- 
nous matter.  Cily  of  S^ffalo'^. 
Serawton,  676 

Sandt  V.  Bitllock,  680 

Bet  AnEHDmitTS. 


■  Where  a.  party  in  chancery  in  whose 
favor  a  decree  or  order  hag  been 
mnde,  dies  after  the  entry  of  the  de- 
cree or  order,  and  preoiom  to  the  ser- 
vice of  notice  of  the  same,  anil  the 
opposite  fncty  is  depirous  to  appeal 
to  the  court  fit  IheTorrection  or  er- 
rors, bis  course  is  to  defer  the  prose- 
cution of  the  appeal  until  ibe  sail  has 
been  revived  in  chancery  in  favor  of 
the  proper  represen  la  lives  of  (he  de- 
ceased, and  due  notice  given  bim  of 
the  decree  or  order  by  the  Ibllcitor  of 
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the  Bubstitated  parties ;  notice  given 
by  the  solicitor  of  the  prty  deceased, 
may  be  i^garded  as  a  nullity,  jin- 
derson  and  Anderson,  585 

2.  So  where  there  is  an  abatement  af- 
ter notice  of  appeal,  and  before  the  pe- 
tition of  appeal  is  presented,  it  teems, 
the  practice  is  to  revive  the  cause  in 
the  inferior  court,  by  bringing  in  the 
representatives  of  the  deceased  par. 
ty-;  but  where  either  party  dies  after 
the  appeal  is  presented  in  the  appel- 
late court,  the  practice  is  to  bring  in 
tlie  proper  parties.  It  is  not  neces 
sary  in  such  case  to  revive  the  cause 
in  the  inferior  court,  as  was  done  in 
Wilson  v.  Hamilton*  9  Johns.  R. 
442.  id 

3.  It  seems,  that  if  a  party  in  whose  fa- 
vor the  decree  was  made  should  die 
after  notice  of  the  decree  given  to  the 
opposite  party,  and  within  the  fifteen 
days  allowed  for  appealing,  that  an 
appeal  would  be  held  valid  if  the  pe- 
tition of  appeal  and  the  bond  required 
by  statute  in  cases  of  appeal  were  da- 
ted as  of  a  dlay  anterior  to  the  death 
of  the  deceased  party.  id 

4.  Where  an  appeal  was  made  aAer  a 
suit  abated,  and  before  a  revival 
in  (he  court  below,  and  a  bond  was 
executed  to  the  representatives  of  the 
deceased  partv,  it  toas  held,  that  the 
bond  was  void  and  the  appeal  irregu- 
lar, id 

5.  A  decree  of  the  court  of  chancery 
for  the  appointment  ot  a  receiver,  on 
the  petition  of  the  stockholders  of  an 
insurance  company,  is  equivalent  to 
an  order  for  the  assignment  and  de- 
livery of  the  securities,  evidences  of 
debt,  chattels  and  things  in  action  be- 
longing to  such  company.  The  Sea 
Ins.  Co-  and  Ward,  588 

6.  To  stay  the  execution  of  such  decree 
for  the  purpose  of  prosecuting  an  ap- 
peal,  the  party  against  whom  the  de- 
cree is  made  is  bound  to  bring  the 
property  into  court,  or  to  execute  a 
bond  to  the  opposite  party,  with  two 
sufficient  sureties  in  a  penalty  at 
least  double  the  value  of  the  proper- 
ty, conditioned  to  abide  the  order  of 
the  court  for  the  correction  of  errors  ; 
a  bond  conditioned  only  for  the  pros- 
ecution of  the  appeal  and  for  the  pay- 
ment of  costs  and  damages  that  may 
be  awarded  against  the  appellant,  is 
not  enough  to  stay  the  issuing  or  exe- 
cution of  process  to  enforce  the  de- 
cree, id 


7.  When  such  a  decree  has  been  ap- 
pealed from,  it  seems  that  the  chan- 
cellor has  lost  all  jurisdiction  over 
the  matter^  so  that  he  cannot  modify 
an  injunction  in  respect  to  the  pro- 
perty which  by  the  same  decree  was 
ordered  to  be  issued.  Whether  the 
court  for  the  correction  of  errors  will, 
under  any  circumstances,  previous  to 
the  hearing  of  the  appeal,  modify  or 
dissolve  an  injunction  thus  issued, 
queref  id 

COURTS  OF  JUSTlfcES  OF  THE 
PEACE. 

1.  It  is  not  enough  to  justify  the  issuing 
of  a  warrant  against  •  debtor,  on  the 
ground  of  an  intent  fruudidently  to 
dispose  of  his  property,  that  he  has 
executed  a  mortgage  of  a  portion 
thereof,  and  refused  to  confess  a  judg- 
ment or  to  givQ  security,  declaring  a 
determination  to  manage  his  property 
himself.     Connell  r.  Lasscells,      77 

2.  Where-an  action  of  trespass  quare 
clausumf  regit  is  prosecuted  in  a  jus- 
tice's court,all  proceedings  there  must 
be  suspended  on  the  defendant's  put- 
ting in  a  plea  oftitle,oT  on  its  appear^ 
ing  by  the  plaintiff's  own  showing 
that  the  title  to  land  is  in  question. 
Willoughby  v.  Jenks,  96 

3.  An  affidavit  to  obtain  an  attachment 
against  a  party  for  having  departed 
the  county  J  toilh  tntent  to  defraud  hie 
creditors,  is  good,  although  the  appli- 
cant swears  only  to  his  belief  m  to  the 
intent,  provided  he  sets  forth  the 
facts  and  circumstances  upon  which 
such  belief  is  founded.  Johnston  v. 
Moss,  *    145 

4.  Where  the  proceeding  is  under  the 
provisions  of  the  revised  statutes,  it 
IS  no  objection  that  there  are  more 
than /our  days  between  the  teste  and 
return  of  the  process.  id 

6.  A  return  of  a  constable,  that  by  vir- 
tue of  an  attachment  against  A.  B. 
he  had  levied  on  certain  properly, 
will  be  intended  to  be  a  return  that 
he  had  levied  upon  tiie  property  of 
the  defendant.  id 

6.  Whether  an  action  will  lie  on  a  judg- 
ment obtained  when  the  process  is  by 
attachment  until  the  property  taken 
on  the  attachment  be  sold  ;  and  whe- 
ther a  second  attachment  can  be  sued 
out  on  such  judgment  before  the  pro- 
perty taken  on  the  first  be  sold,  que- 
re.    Johnson  v.  Mots,  148 
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7.  The  powers  of  a  justice  to  issue  an 
attachtnentj  as  conferred  b^  the  re- 
vised statutes,  are  not  abridged  by 
the  act  to  abolish  imprisonment ;  on 
the  contrary,  they  are  enlarged  and 
extended  to  new  cases,  differing  how- 
ever from  the  revised  statutes  as  to 
the  amount  of  indebtedness.  The 
only  operation  of  the  act  of  1831  on 
the  revised  statutes,  is  to  dispense 
with  the  affidavit  of  witnesses  as  to 
the  preliminary  proof,  and  to  declare 
the  affidavit  of  the  p/atn/tjf  sufficient 
to  authorize  the  issuing  of  the  pro- 
cess.   SmUk  V.  Weed,  184 

8.  Where  property  is  taken  under  an 
aUachmpit,  the  lien  created  thereby 
continues  notwithstanding  the  giving 
of  a  bond  by  the  debtor  for  its  pro- 
duction until  the  issuing  of  an  exe. 
cation,  and  a  reasonable  time  there- 

>  after  to  make  a  levy.  If,  however, 
in  the  mean  time  the  property  be  re 
moved  by^the  debtor  beyond  the  ju 
risdiction  of  the  officer  who  issued 
the  attachment,  and  it  be  there  seized 
under  another  attachment,  the  lien  is 
gone,  notwithstanding;  the  issuing  of 
an  execution  on  the  judgment  under 
the  first  attachment.  Sterling  v. 
Welcome,  238 

See  TaovBA,  1,  2.  • 

CRIMINAL  LAW. 

.  AAer  a  conviction,  an  indictment 
will  not  be  quashed  on  the  ground 
that  during  the  pendency  of  the  trial, 
a  second  indictment  for  the  same  of- 
fence was  found  by  the  grand  jury. 
The  People  v.  Monroe  Oyer  and  Ter- 

108 


miner. 


2.  The  mere  finding  of  a  second  indict 
ment  is  not  per  se  a  supersedeas  to 
the  first ;  a  motion  to  quash  must  be 
made,  and  made  too  before  the  trial 
on  the  first  indictment  has  commen- 
ced ;  at  all  events,  before  the  cause 
is  submitted  to  the  jury.  Ordinarily 
a  motion  to  quash  must  be  made  pre- 
vious to  plea  pleaded  or  any  evidence 
given  in  the  case.  id 


DAMAGES. 

1 .  In  an  action  to  recover  compensation 
for  services  rendered,  the  employer  is 
entitled  to*  show,  by  way  of  recoup- 
ment of  damages,  loss  sustained  by 

.  him  through  the  neffligence  of  the 
employee.    5^t7/  v.  Hall,  51 


1.  An  inquisition  assessing  the  dama- 
ges of  a  defendant  in  an  action  of 
replevin  after  a  discontinuance  of  the 
suit,  will  not  be  set  aside  on  the 
ground  of  the  excessiveness  of  the 
damages  J  where  the  proceeding  on 
the  part  of  the  plaintifif  is  vexatious 
and  oppressive,  and  no  rule  of  law 
has  been  violated  by  the  jury. 
Oable  V.  Dakin,  17 

2.  A  jury  in  such  case  are  authorized 
to  give  smart  money.  id 

3.  In  an  action  on  tJie  case  for  negli- 
genee  in  driving  a  carriage,  whereby 
the  son  of  the  plaintiff  was  run  over 
and  killed :  it  was  hxld,  that  the 
loss  of  service  of  the  child,  and  ex- 
pense occasioned  by  the  sickness  of 
the  plaintiff's  wife,  caused  by  the 
shock  to  her  maternal  feelings,  were 
proper  items  of  damage  :  the  same 
being  laid  as  special  damage  in  the 
declaration.    Ford  v.  Monroe,     210 

4.  Damages  are  recoverable  by  a  bailor 
for  time  spent  and  expenses  incurred 
in  searching  for  property  wrongfully 
taken  from  the  possession  of  a  bailee, 
if  the  same  be  duly  claimed  in  the 
declaration.    Bennett  v.  Lockwood. 

223 

See   Bills  of  Exchange,  &c.  2,  3. 

COBPO&ATIONS,  5. 

DEED. 

1.  Where  a  deed  of  land  executed  in 
the  presence  of  a  commissioner  au- 
thorized to  take  the  acknowledgment 
of  conveyances,  who  endorsed  upon  it 
a  certificate  of  acknowledgment,  was 
taken  by  the  grantor  into  his  posses- 
sion, where  it  remained  until  hi^ 
death  :  t^  was  held  that  it  was  inope- 
rative for  the  want  of  delivery  ;  the 
grantee  not  having  been  present  at 
the  time  uf  its  execution,  no  formal 
delivery  having  been  made  to  a  third 
person,  and  the  grantor  by  his  decla- 
ratioos  showing  that  he  intended  the 
deed  should  operate  in  the  nature  of 
a  testamentary  disposition,  not  to 
Uke  effect  unUl  his  death.  Stilwell 
V.  Hubbard,  44 

2.  Where  in  a  conveyance  of  premises 
situate  on  the  bank  of  a  river  not  na- 
vigable, the  lines  are  stated  to  run 
from  one  of  the  corners  of  the  lot  to 
the  river,  and  thence  along  the  shore 
of  said  river  to  a  certain  street,  the 
grantee  takes  adfilum  aguts,  •  Starr 
V.  Child,  149 


i 


•See  dissenting  opinion  of  Mr.  Jus- 
tice  Bmokbok,  in  which  he  holds  that 
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the  grant  of  the  soil  adjacent  to  a  rivcrf 
not  navigable,  does  not  necessarUj  pass 
the  fee  of  the  bed  of  the  river.  He  ad- 
mits that  the  grantee,  in  the  absence  of 
all  proof  to  the  contrary,  is  prima  facie 
or  by  common  presurr^tion  the  owner, 
but  insists  that  such  presumption  like 
most  others  may  be  rebutted  ;  and  is  of 
opinion  that  unaer  the  circumstances  of 
this  case  the  presumption  is  destroyed. 

In  the  discussion  ef  this  case  the  judge 
advances  the  following  proposition  : 

Navigable  riven,  whether  jy-eah  or 
ealtf  and  without  reference  to  the  flow 
and  reflow  of  the  t  de,  belong  to  the  pub- 
lic. The  rule  of  the  common  law  that 
the  flow  and  reflowof  the  tide  is  the  cri- 
terion by  which  to  determine  whether  a 
river  is  public  or  not,  not  being  applica- 
ble to  our  great  fresk  water  rivers,  forms 
no  part  of  the  common  law  of  this  state. 

Where  a  riparian  owner,  who  claims 
in  an  action  of  ejectment  to  recover  ad 
Jllum  oqUiBf  is  not  bound  to  show  the 
river  to  be  unnavigable,  quere  f 

3.  A  feme  covert  is  not  barred  of  her 
right  of  dower  by  joining  with  her 
husband  in  the  conveyance  of  lands^. 
and  acknowledging  her  execution  of 
the  deed  before  an  officer  authorized 
to  take  the  acknowledgment  of  deeds, 
if,  at  the  time  of  such  acknowledg- 
ment, she  be  a  minor  within  the  age 
of  twenty-one.    Priest  y.  Cummingt^ 

338 

4.  It  seemsj  that  svich  feme  covert  need 
not  do  any  act  ditajfirming  such  con-' 
veyance  before  suit  brought  for  the| 
recovery  of  dower.  id 

5.  Where  an  order  of  sale  made  by  the 
ehancellor  authorized  a  trustee  to 
eell,  or  to  mort^age^  or  to  convey  the 
premiaet  in  eattef action  of  any  dAt 
ovmg  by  him^  requiring,  however, 
that  every  «a/e,  and  mortgage^  and 
conveyance  in  tatisfactionj  should  be 
approved  by  a  master  by  a  certificate 
endorsed  on  the  deed  ;  and  a  tale  for 
cash  tookplaee,  and  a  deed  was  ezecu 
ted  without  the  approval  of  the  mas 
ter  obtained,  it  was  held^  by  a  majori 
ty  oAhe  court,  that  the  apftroval  of  a 
master  was  necessary  only  in  the  third 
alternative,  specified  above,  and  that 
consequently  the  deed  executed  on  a 
sale  for  cash  was  valid,  notwithstand 
ing  the  want  of  such  approval.  Co 
chran  v.  Fan  Sttrlay,  265 

DEVISE. 

1.  Under  a  clause  in  a  will  in  these 
words,  *'  I  ordain  that  my  beloved 
wife  Lanah  shall  have  the  care  of  my 

1  /ormaslongaisheremainamy  widow, 


for  her  support  and  Tnaintenauce,  and 
(that)  of  my  children  and  motheri 
teas  held  to  give  her  an  interest  in  the 
land  durante  viduiiaicj  neiwithsland- 
ing  a  subsequent  clause  giving  the 
same  premises  to  the  children  in  fee. 
Beehman  v.  Hudson,  63 

2.  Where  a  testatnx  devised  real  estate 
to  two  of  her  children  without  words 
of  perpetuity,  and  directed  that  on 
the  happening  of  a  certain  contingen- 
cy, the  estate  devised  should  be  valu- 
ea,  and  that  the  devisees  should  pay 
an  equal  part  of  it  to  two  others  of 
her  children  |  it  was  msLS,  that  the 
charge  thus  imposed  upon  the  devi^ 
sees,  gave  them  a/«e  by  implication. 
Fox  V.  Phelps,  437 

3.  It  was  further  held,  that  if  the  de- 
vise eovld  be  considered  as  giving  an 
estate  upon  condition,  that  the  breach 
of  the  condition  by  non- performance 
would  not,  ipso  fefcto,  operate  as  a 
forfeiture  or  the  estate,  there  being 
no  devise  ot  limitation  over  restrict- 
ing the  continuance  of  the  first  es- 
tate; and  that  the  only  eflfeet  of  a 
breach  was  to  grrt  a  right  of  entry  to 
to  the  heir.  id 

4.  It  was  farther  held,  that  performance 
of  the  condition  would  be  ptesuTned, 
when  29  years  had  elapsed  after  the 
cause  of  action  accrued  before  suit 
brought  id 

5.  It  seems  that  where  a  trust  estate  is 
created  bv  implication,  no  greater 
estate  will  be  implied  than  what  is 
necessary  to  satisfy  the  object  of  the 
trust.  ii 

6.  Proi>erty  specificallv  devised  does 
not  go  into  the  residuum  where  the 
devisee  is  by  law  incapaltle  of  ta- 
king ]  in  such  case,  as  wetl  as  where 
a  devise  lapses  by  the  death  of  the 
devisee,  the  property  descends  to  the 
Aetr  at  law :  and  it  was  AcconDiNO- 
LT  KELD.  where  by  a  will  made  in 
1722,  real  estate  was  devised  to  a  re- 
lipaus  corporation,  and  the  wHl  con- 
tained a  devise  to  residuary  devisees, 
that  though  the  devise  to  the  eorpo- 
ration'was  void  ah  initio  for  the  pur- 
pose of  passing  the  estate,  still  it  was 
inoperative  as  mdicatingthe  intent  of 
the  testator,  and  that  the  devise  to 
the  corporation  showing  the  intent  of 
the  testator  not  to  give  the  property 
to  the  residuary  devisees,  it  did  not 
pass  to  them,  but  descended  to  the 
heir  at  law.  Van  Kleeck  and  N.  T, 
Dutch  Church,  467 

7.  At  the  common  law,  a  residuary  de- 
visee of  real  estate  takes  only  what 
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tht  Miae  declaration,  aftd  fhe  ie- 
fenUat  concedef  tha  plaintiff's  right 
ta  reeover  as  to  some,  and  denies  it 
aa  to  others  of  the  parcels,  the  eonrt 
tm  motion  wiU,  on  termsy  Strike  from 
the  declaration  the  parcels,  the  right 
of  the  plaintiff  to  which  is  conceded, 
and  leave  the  parties  to  litigate  only 
as  to  the  Others.    Motoer  ▼.  Mower, 

635 

SaCujLJxauLYg  1,2,34   Costs, 3, 4,  5. 


The  PiopU  V.  Juetieu  ofthtSvper, 
Court  of  New-  ¥^h,  €6B 

See  Cou«T  for  the  Coejlxctioh  of 

EULOBS. 

,  ESCAPE. 


ELECTIONB. 
8u  QiTO  WAaRAMTO.  PnAcncs,  10. 


ERROR. 


1.  An  order  of  a  conrt  of  common  pleas 
for  the  discharge  from  custody  of  an 
imprisoned  debtor  who  had  made  a 
Tolnntarj  assigament,  is  a  defence  to 
the  sheriff  in  an  action  for  the  escape 
of  the  prisoner,  althoagh  fourteen 
I  daye  had  not  claimed  between  the  ar- 
D  rest  of  the  pr.soner  and  the  granting 
of  the  order ;  for  the  protection  of 
the  sheriff,  it  wiU  be  intended  that  the 
plaintiff  toaiped  taU  notice.  Hart  t. 
Dubois,  236 


J.  A  wnt  la  the  -atoo  •f  *  «^  ^j.   «  seems,  that   officers  acting  an- 
only  by  order  of  the  _conrt,_  apori     ^^^  J^.  nlF^nt^^^  Itt^^U^Lm  i» 


oaaso  shown  by  affidavit,  and  aften 
notice  to  the  opposite  party  or  his  atJ 
toney.    Ferrie  ▼.  Douglass.       62i 

2.  The  writ  will^  not  of  itself  operate 
as  a  stay  of  proceediaffs ;  to  readei 
it  sachi  an  order  of  the  court  is  ne- 
cessary, which  will  be  granted  on 
cause  shown  in  the  same  papers  on 
which  the  principal  motion  is  f6und4 
ed.  id 

8.  In  general,  a  stay  will  be  ordered 
only  on  putting  in  and  justifying  bail ; 
and  then  the  p/ovisions  of  the  statute 
concerning  )mil  on  writs  of  erroi 
coram  nobis,  should  be  conformed  to 
bv  the  party  as  nearly  so  as  practica- 
ble. 


«re  not  affected  by  irregularities  in 
the  process,  unless  aeiual  partisipa- 
tors  in  the  irregularity.  id 


4.  A  certifieate  of  counsel  of  error  in 
the  record  and  proceedings  is  not  ne< 
cetsary  on  the  suia^  out  of  this  writ  ] 
nor  floed  bail  be  given  unless  a  staj 
of  proceedings  is  desired,  U 

5.  Where  a  writ  was  issued  without  the 
nllowance  of  the  court,  and  a  motion 
mada  to  quash  it,  an  allowaace  nunc 
pro  tune  was  ordered  to  save  the  at* 
taching  the  statute  of  limitations,  id 


EVIDENCE, 

1.  A  person  employed  as  an  agent  in 
the  coadactiag  oi  a '  particular  busi- 
ness, at  a  fixed  salary,  who  by  the 
terms  of  the  agreement  with  his  em- 
ployers, was  to  receive  in  addition 
thereto,  on^ti^ird  qf  the  profits  of  the 
concern f  but  not  to  betiabtefor  any 
losses,  was  held  not  to  be  a  partner, 
and  therefore  a  competent  witness  in 
an  action  brought  by  his  employers. 
VandtrbMrgh  v.  Hull,  70 

2.  The  aeeount  boohs  of  a  mjanirfac- 
turer,  properly  authenticated,  are  ad- 
missable  in  evidence,  in  an  action  by 
him  against  his  customer,  although 
entries  were  originall^r  made  by  a 
foreman  ia  the  factory,  if  such  entries 
were  made  only  for  a  temporary  pur- 
pooe  on  a  slate,  aad  were  i^om  time 
to  time  transtribed  by  the  principal 
into  his  day-book.  SiekUe  v.  Mather ^ 

72 


6»  On  the  denial  of  amotion  in  a  subor- 
dinate court  to  set  aside  a  report  of 
referees,  the  part  conceiving  himself 
aggrieved  is  entitled  to  a  review  by 
^^t  of  error  of  all  questions  of  law 
involved  in  the  decision,  but  not  of] 
questions  of  fact ;  as  to  the  latter, 
the  decision  of  the  court  of  original 
jurisdiction  is  as  final  and  conclusive 
as  it  is  on  a  motion  to  set  aside  the 
verdict  of  a  jury  as  against  evidence. 


8 .  An  employaa  who  attends  to  salee  no 
Jhrther  than  merely  delivering  goods 
manufactured,  and  keepiag  a  memo- 
randum of  the  delivery  for  a  tempo- 
rary purpose,  is  not  a  cZsrk  within 
the  meaiing  of  the  rule  requiring 
proof  of  the  original  entries.         id 

.  Where  a  party  who  had  traofif^rred 
a  note  and  guaranteed  its  payment, 
obtained  another  person  to  assume 
his  place  as  guarantor,  and  waa 
thereupon  released  by  the  holder  of 
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4.  Where  goods,  amoantioff  in  the  ag- 
gregate to  upwards  of  $100,  are  pur- 
chased  at  auction  in  teveral  varceU, 
upon  diitinet  and  separate  bide,  to  be 
paid  for  in  a  note  at  a  future  day,  the 
whole  constitutes  but  one  contract^ 
and  the  delivery  of  some  of  the  par- 
cels is  saffictent  to  take  the  ease,  as 
to  the  residae,  oot  of  the  operation 
of  the  statute  of  frands.  Mitls  v. 
Bunt,  431 

5.  A  decree  in  ehmncery,  adindging  an 
absolute  sale  of  personal  property  by 
a  debtor  to  his  creditor  fraudulent 
and  void  under  the  statute  at  against 
creditors,  on  appeal  was  afirmed  in 
the  court  for  the  correction  of  errors  j 
the  property  transferred  being  deem- 
ed to  be  of  a  value  mo?  e  than  s^ffl• 
dent  to  satisfy  the  debt  ef  the  ven- 
dee  J  the  transfer  having  been  made 
during  the  pendency  of  a  suit  br- 
other creditors,  and  the  vendor  hav 
ing  continued  in  possessionj  disposing 
of  the  property  as  the  agent  of  the 
vendee,  and  receiving  a  compensation 
for  his  services  as  such  agent.*  Stod- 
dard and  others  f  appellants,  and  But- 
ler respondent,    .  WW' 

*  The  affirmance  in  this  case  was  a 
pro  forma  affirmance  j  the  members  of 
the  court  being  equally  divided,  viz. 
12  for  affirmance  and  12  for  reversal. 
Opinions  were  delivered  by  Judges 
BmoNaoN  and  Cowkn  and  Senator 
Touiro.  for  affirmance,  and  by  Senators 
DicKiNSoir  and  Vbrpx^nck,  for  rever- 
sal. The  statute  having  declared  that 
every  sale  of  goods  and  chattels,  unless 
accompanied  by  an  immediate  delivery  ^ 
and  foUowed  by  an  actual  and  continu 
ed  change  of  possession^  shall  be  pre 
soned  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  vendor ;  the 
judges  held,  in  the  opinions  delivered 
oy  Ihefs,  that  a  sal*  of  chattels  unac- 
companied by  an  immediate  delivery, 
and  followed  by  an  actual  and  continu- 
ed^ange  of  possession,  is  fraudulent 
andvoia  under  the  statute,  aHhoogh  it 
be  made  openly,  in  good  fatth,  and 
without  any  intent  to  defVaud,  unless 
there  be  something  in  the  circumstances 
of  the  case  rendering  a  change  of  pos- 
session impracticable  J  either  from  the 
■atnre  or  situation  of  the  property,  or 
the  peculiar  circumstances  of  the  par- 
ties :  in  other  words,  that  where  there 
is  no  change  of  possession,  unless  it  be 
shown  that  there  was  a  necessUy  or  % 
manifest  fitness  and  propriety  for  the 
o  ntiauanee  of  the  possession  by  the 


l>y' vendor 


vendor,  independent  of  benefit  to  him, 
the  safe  is  votd  ;  that  nothing  can  take 
the  case  out  of  the  operation  of  the 
statute,  unless  the  attempted  explana- 
lion  relates  to  the  possession  of  the  pro- 
perty  ;  that  the  bona  fides  of  the  trans- 
action, and  the  absence  of  all  intent  te 
defraud,  is  not  enough  to  render  the 
sale  valid,  in  the  views  ef  the  judges, 
Senator  YeuNO  concurred. 

On  the  other  hand.  Senators  BiCKnr. 
SON  and  Vsbplanck,  in  the  opinions 
delivered  by  them,  held  that  though  a 
sale  unaccompanied  by  a  change  of 
possession  is  declared  by  the  statute  to 
be  prima  fade  fraudulent  and  void, 
still  if  it  be  shown  that  the  sale  was 
publicly  made,  in  good  faiih  and  ufith- 
oat  any  intent  ta  defraud  creditors  or 
purchasers,  for  a  fair  and  full  consi- 
deration, and  that  the  motives  for  leav- 
ing the  property  in  the  possession  of  the 
'vendor  are  such  as  ordiiarily  influence 
honest  men,  the  presumption  of  fraud 
is  destroyed,  and  the  sale  must  be 
deemed  valid.  They  also  held,  that  in 
cases  of  this  kind  the  question  of  frau- 
dulent imtent  (in  a  court  of  law)  is  to 
be  passed  upon  etchmvely  by  the  jury  ; 
that  whilst  it  is  the  province  of  the 
court  to  determine  upon  the  releeancy 
of  evidence  offered  in  the  case,  none 
offered  having  a  direct  bearing  upon 
the  question  of  bona  fides  should  be  ex- 
cluded from  the  consideration  of  the 
jury,  by  the  application  of  general 
rules  of  policy  or  of  legal  presumption 
growing  out  of  the  want  of  change  of 
possession. 

Upon  the  circumstances  of  this  par- 
ticular case,  the  judges  and  Senator 
YouNO  on  the  one  hand,  and  Senators 
Dickinson  and  VEnPLAxcK  on  the 
other,  differ  in  their  views  of  the  fair- 
ness of  the  transaction,  and  the  drcunv 
stances  relied  on  to  excuse  a  want  of 
change  of  possession  -,  (he  former  hold- 
ing that  the  property  transferred  was 
disproportioned  in  value  to  the  amount 
of  the  debt  intended  to  be  satisfied  • 
and  that  the  motives  tor  leaving  the 
property  in  the  possession  of  the  ven- 
dor were  not  such  as  could  be  approv- 
ed.  Whereas  the  latter  senators  hold 
directly  the  reverse  upon  both  points. 

See  CoNsiDBnATXON,  1,'2.    Mortgaox 

OF  PXRSONAL  PaOPXXTT.      Sauk  OF 

Chattels,  3,  4. 

G 

ORAKTS. 
See  Highways^  4. 


INDEX. 


701 


U 

HIGHWAYS. 

I.  The  fniblielL%8  not  the  right  to  we 
and  occupy  the  soil  of  an  individaal 
adjoinias:  nayigable  waters ,  as  a  jnib' 
lie  landing  and  plaeg  of  defHfsU  of 
property  m  its  transit,  against  the 
will  of  the  owniTf  although  snch  wtr 
has  been  continued  for  more  thAn 
twenty  years.  The  u»tr  cannot  be 
urged  by  the  ptifrftc,  either  as  the 
foundation  of  a  le|^  presumption  of 
m  grant  and  thus  justify  a  claim  by 
prescription,  or  as  evidence  of  dedu 
cation  of  the  premises  to  public  use- 
PeareallY.Poet,  111 

S.  The  capacity  of  the  public  at  large, 
M. distinguished  from  corporations  or 
quaei  corporations  to  ac^ire  a  rigid 
to  use  and  occupy  the  soil  of  an  indi 
Tidual  in  any  manner  or  mode  of  ap 
propriation,  other  4han  to  peue  and 
travel  over  it,  and  the  setUng  up  of 
sucb  right  as  prescriptire  upon  the 
presumption  of  a  grant,  or  that  the 
owner  has  dedicated  the  premises  to 
public  use.  considered,  and  a  variety 
of  cases  cited  and  commented  upon. 

ib 

3.  So;  also,  the  ri^ts  ef  riparian 
oumers  considered  m  respect  to  fer- 
riee,  where  passengers  and  merchan 
dize  are  landed  on  the  shores  of 
rivers ;  and  the  distinction  exieting 
between  paeting  over  the  soil  where 
a  road  has  been  laid  out,  and  ueing 
it  as  a  landing,  td 

4.  So  also,  the  validity  of  grante  con- 
sidered, where  there  are  no  persons 
tfi  eeee  capable  at  the  time  of  the 
grant  of  taking  as  granteee^  whether 
such  grants  be'for  religious  or  chari- 
table purposes  or  to  promote  the 
cause  of  edneatton.  iai 


•5.  The  commissinners  of  highways  of 
the  counties  of  Suffolk,  Kings  and 
Queens  [the  Long  Island  counties] 


of  highways  reTative  to  the  laying 
out  of  roadi,  the  commissioners  must 
have  notice  in  writing  of  the  time 
and  place  of  the  meeting  of  the 
judges ;  ^the  attendance  of  a  majority 
of  the  commissioners,  it  seeme,  would 
be  a  waiver  of  notice,  but  the  at- 
tendance of  one  will  not  have  that  ef- 
fect. The  People  v.  Judges  of  Her' 
kimer  C.  P.  186 

7.  So,  notice  must  be  given  to  the  oe- 
cupant  of  the  land  through  which  the 
road  *  is  contemplated ;  and  his  at- 
tendance as  a  wiineet  before  the 
judges  will  not  be  deemed  a  waiver 
of  notice.  id 

HUSBAKD  AND  WIFE. 

1.  The  separate  estate  of  tifeme  covert 
'  in  the  hands  of  truetoea^  is  in  equity 

chaiveable  With  debts  contracted  for 
the  benefit  of  the  estate.  So  such 
estate  is  chargeable  where  a  portionof 
it  has  been  converted  into  other  pro^ 
perty  in  conformity  to  the  provisions 
of  the  trust  deed,  and  a  debt  is  con* 
traeted  for  the  benefit  of  snch  sub- 
stituted property.  Dyett  v.  N.  A, 
Coed  Co,  670 

2.  Ordinarily,  in  a  suit  in  equity  against 
husband  and  wife,  where  they  unite 
in  the  answer,  and  the  answer  is 
eworn  to  by  the  husband  alone,  such 
answer  is  deemed  the  answer  of  the 
husband  only ;  but  where  the  suit 
against  them  is  in  respect  to  the«epa. 
rate  estate  of  the  wife  and  she  unites 
with  the  husband  in  signing  the  an- 
swer which  eontaias  <(^muHofit  of  the 
cause  of  action,  on  appeal  the  Wife 
will  be  held  bound  by  suoh  admia- 
sions,  although  the  husband  alone 
swore  to  the  answer ;  it  is  then  too 
late  to  object  that«he  did  not  swear 
to  the  answer.  id 

3.  It  seems,  that  where  a /erne  covert  is 
proceeded  against  in  respect  to  h« 
separate  estate,  that  though  the  hus- 
band must  be  made  a  party  defendant. 


have  power  to  rt^ulate  public  land-i    the  subpana  to  answer  must  be  per 
inf^s  and  watering  places  already  ex  ||    sonally  served  on  her,  and  in  all  oth 


istiog,  but  not  to  lay  out  and  establish 
n€i0  public  landings  and  watering 
places-  Nor  can  encroetehments  upon 
-such  landing  be  summarily  inquired 
into  by  a  jury,  as  may  be  done  in 
;  cases  of  enoroachments  upon  high 
ways;  their  power  is  limited  to  high- 
ways. W 

6.  On  an  appeal  to  county  judges  from 
the  determination  of  commissioner! 


er  respects  in  the  conduct  of  the  suit 
she  must  be  treated  as  nfeme  eole.  id 


INFANTS. 

Where  an  act  for  the  sale  of  the  estate 
of  infants  required  the  assent  of  the 
chancellor,  an  order  for  sale  to  be 
made  by  him,  and  aa '  investment  of 
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the  proceeds,  bo  as  to  secure  to  then    cessarj  repairs,  -where  the  owner  is- 

infants  at  least  the  principal  of  the      chargeable  with    want  of  ordinarif 

purcbaee  money ;  and  the  chancellor      — -* '-  ^ — !-*-•--  ^  -  j 

"'  in  his  order  authorized  the  proceeds 
"^  of  the  sale  to  be  applied,  among  oth^r 

things,  to  the  payment  qftke  debts  of 

ike  father  of  the  infants,  and  a  sale 
r   took  pli^ce  and  a  conveyance  of  the 

property  executed :  It  voas  held  that, 

the  chancellor  having  jurisdiction  in 

the  matter,  no  error  committed  by 

ma  ia  directing  the  application  of 

the  proceeds  in  a  manner  different 

from  that  provided  by  the  legislature, 

eould  affect  the  title  of  a  bona  fide 

purchaser,    in    an   action   at   law, 

brought  by  the  infants  for  the  reco 

very  of  the  property.    Cochran  v 

Van  Swrlay,  366 

See  CossTiTWTioRAL  Law. 


INSURANCE. 

1.  In  the  insurance  of  a  vessel  oa  time, 
the  toarraiUy  of  sea-worthiness  is 
complied  with,  if  the  vessel  be  in  an 
unexceptionable  condition  at  the  com- 
mencement of  the  risk ;  and  the  fact 
that  she  subsequently  sustained  dam- 
age, and  was  not  properly  re-fitted  at 
an  intermediate  port  does  not  dis- 
charge the  insurer  from  subsequent 
risk  or  loss,  provided  such  loss  be 
not  the  consequence  of  the  omission. 
Jlmerican  Ins,  Co,  v.  Ogden,        287 

2.  A  defect  of  sea- worthiness y  arising 
alter  the  commencement  of  the  risk, 
and  permitted  to  continue  from  bad 
faith  or  want  of  ordinary  prudence  or 
diligence  on  the  part  of  the  owner  or 
his  agents,  discharges  the  underwri- 
ter  A-om  liability  for  any  loss,  the 
consequence  of  such  want  offaith,  pru- 
dence or  diligence ;  but  does  not  affect 

I  the  contract  of  insurance  as  to  any 
other  risk  or  loss  covered  by  the  poli- 
cy, and  not  caused  or  increased  by 
such  particular  defect.  %d 

3.  The  insurer  is  not  liable  either  in  the 
case  of  a  technical  total  loss  or  actual 
loss  J  where  it  appears  that  the  neces- 
sity, the  prima  facie  ground  of  aban- 
donment, though  real,  was  yet  the  re- 
sult of  cuXpMe  negligence,  ox  want  of 
due  diligence  on  the  part  of  (he  owner 
or  his  agents.  id 

4.  Under  ordinary  circumstances,  a  ves- 
sel cannot  be  abandoned  as  for  a  con- 
structive or  technical  total  loss,  on 
the  ground  of  the  inability  of  the 
master  to  obtain  funds  to  make  ne- 


prudence  in  furnishing  funds  or  credit. 
and  especially  where  he  has  deprivea 
the  master  of  the  means  ordinarily 
possessed  by  him  to  obtain  funds  or 
credit.  id 

6.  In  determining  the  right  to  abandon 
as  for  a  technical  total  loss  in  refe- 
rence to  the  cost  of  repairs,  the  par- 
ties, it  s$em$^  are  concluded  by  the 
sum  inserted  m  the  policy  as  the  va- 
lue of  the  vessel,  and  are  not  allowed 
to  give  proof  of  its  real  value,         id 

INTEREST. 

Interest  is  recoverable  on  money  due 
under  a  special  contract,  as  where 
compensation  for  services  is  agreed 
upon  at  a  specific  sum  per  month. 
StUl  V.  Hall,  61 


JUDGMENT. 

Where,  on  demurrer  to  a  declaration, 
judgment  is  rendered  for  the  plaintiff, 
with  leave  to  the  defendant  to  amend 
on  payment  of  costs,  the  plaintiff  will 
not  be  permitted  to  enter  judgment 
as  of  a  previous  term  nunc  pro  tunc, 
although  it  be  shown  that  the  defend- 
ant died  during  the  term  in  which  the 
cause  was  submitter):  the  suit  is  aba- 
ted, and  the  plaintiff  must  seek  his 
remedy  against  the  personal  repre- 
sentatives of  the  defendant.  It  is  on- 
ly where  the  judgment  is  final,  that 
it  is  allowed  to  be  entered  as  of  a 
term  when  the  party  was  living. 
North  V.  Pepper,  677 

See  PAnTNsmsHiP.    Rxdxmptiok  rr 

].AND8> 

JUDGMENT  AS  IN  CASE  OF  NON- 

SUIT. 

A  plaintiff  suing  tn  forma  pauperis,  is 
not  liable  to  costs  for  not  proceeding 
to  trial  pursuant  to  notice  ;  nor  is  he, 
it  seems,  Uable  to  costs  under  any  cir- 
cumstances, until  he  i>  dispaupered. 
The  oriier  allowing  him  to  sue  as  a 
poor  person  will  be  annulled  on  mo- 
tion, upon  cause  shown,  and  then  he 
will  be  Uable  (o  costs  in  the  same 
manner  as  though  the  order  had  nev- 
er been  made.    Steele  y,  Mott,      679 

JUSTICES'  COURTS. 
See  CouBTs  of  Justices  of  the  Peace. 
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may  be  required  by  mandamut  to  act 
in  a  particular  manner,  and  even  to 
reverse  wbat  tbey  have  already  done. 

id 

4.  This  court  has  power  by  mandamut 
to  require  a  subordinate  court  to  set 
tie  a  case  after  the  denial  of  a  motion 
to  set  aside  the  report  of  referees,  so 
as  to  enable  the  party  to  bring  error 
but  not  to  direct  what  facts  shall  be 

[^  inserted  ih  the  ease.    The  People  ex 
reL  Werckmeuter  v.  fiupertor  Court , 

66 

Mairtskakcb — ^212. 

MORTGAGE  OF  PERSONAL  PRO- 
PERTY. 

K  Notice  of  the  existence  of  an  unpaid 
prior  mortgage  of  personal  property, 
destroys  the  preference  which  a  second 
mortgagee  would  otherwise  be  entitled 
to  claim  in  consequence  of  possession 
not  aceompanylng  the  first  transfer, 
and  by  reason  of  the  omission  of  the^ 
first  mortgagee  to  refile  his  mortgage 
within  the'  period  prescribed  by  the 
statute.    Gregory  v.  Thomae,        17 

3.  A  second  mortgage  for  the  same 
debt  does  not  eztmguish  the  first ;  to 
render  the  second  security  a  bar  to 
the  first,  there  must  be  a  release  ez 
press,  or  at  least  implied,  from  a  co- 
venant not  to  eue,  id 

See  FnAUDS, 


NEW  TRIAL. 

Ih  an  action  against  a  matter  for  the 
negligence  of  his  eervant^  it  cannot 

12  be  urged  on  a  motion  for  a  new  trial, 
that  the  evidence  did  not  establish  the 
relation  of  master  and  servant,  it 
sueh  objection  was  not  taken  on  the 
trial,  either  by  a  motion  for  a  non- 
suit, or  by  calling  the  attention  of  the 

I  judge  to  the  point  in  his  chargeto  the 
jury.    Ford  v.  Monroe^  210 

NEW-YORK  (CITY  OF.) 

] .  Under  the  act  subjecting  the  city  of 
New- York  to  the  payment  of  dama- 
ges occasioned  by  the  destruction  of 
^buildings  by  order  of  the  Mayor,  to 
prevent  the  spreading  of  a  conflagra- 
tion^ no  one  but  ownere  or  persons 
having  an  estate  or  interest  in  the 
InsHdinf  destroyed  are  entitled  to 
claim  damages.  Mayor  i  Co,  of 
Mniv  York  v7  Stone,  139 


2.  An  otoner  or  lessee  who  has  ^oodt 
on  hand  as  a  factor  or  commission 
merchant,  and  has  a  lien  upon  the 
same  for  charges  or  advances,  maj 
daim  damages  to  the  amonnt  of  hu 
lien  ;  but  he  is  not  entitled  to  claim 
the  value  of  the  goods  for  the  benefit 
of  the  owner.  id 

A  person  having  goods  stored  in  a 
bulUing  destroyed,  of  which  he  is 
not  a  tenant  or  occupant,  is  not  en- 
titled to  be  a  claimant  under  the  act. 

id 

4.  It  is  no  bar  to  a  claim  that  the  par- 
ty asking  an  assessment  had  efifected 
an  insurance  upon  the  property  de- 
stroyed, and  has  received  moneys  on 
such  insurance.  id 

6.  Interest  ^on  the  value  of  the  ^oodt 
lost,  is  a  propef  item  in  the  estimate 
of  damages,  id 


OFFICES  AND  OFFICERS. 

Commissioners  for  the  erection  of  a  pub- 
lie  work,  authorized  by  a  special  act 
of  the  legislature  to  be  appointed  by 
the  governor,  secretary  of  state,  and 
comptroller,  the  duration  of  whose 
office  is  not  prescribed  by  law,  hold 
their  offices  during  the  pleasure  of  the 
authority  making  the  appointment: 
and,  of  course,  are  subject  to  removal 
firom  office  by  the  same  authority. 
The  People,  ex  relatione  Lyndes  and 
Spinner  v.  The  Comptroller  of  the 
State,  1 695 

SeeQjro  WAniiAirro. 


PARTITION, 

Proceedings  m  partition  under  the  "act 
for  the  partition  of  lands,"  passed 
16th  March,  1785,  are  not  obligatory 
upon  a  party,  in  interest,  who  at  the 
time  was  a  feme  covert,  and  was  not 
made  a  parly  to  the  proceediags,  al- 
though thev  were  had  upon  the  ap- 
plication of  her  husband:  Zimmer- 
man V.  Mapp,  100 

See  FixTvnss. 

PARTNERSHIP. 

1.  General  reputation  of  a  partnership, 
existing  between  two  or  more  indivi- 
duals, standing  alone  and  not  ofier^ 
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or  iaciadiBg  tbe  retain  day.  If  the 
attachment  be  retoraable  after  the 
non-enumera'ed  days  have  passed, 
he  may  be  called  oa  the  day  of  the 
return  of  the  process,  and  a  second 
time  on  the  first  non-ennmemted  day 
in  the  next  term  ;  but  it  is  irregular 
after  a  call  of  a  sheriff  in  one  term, 
to  permit  a  term  to  intervene  before 
making  a  second  call  without  previ- 
OU9  noiice  to  the  sheriff.  id 


4.  On  setting  aside  an  inquest  taken  at 
the  circuit,  the  court  will  not,  in  addi 
tion  to  the  usual  terms  of  relief,  im 
pose  the  condition  that  the  defendant 
shad  abau'ton  the  defence  of  twury, 
or  ofXhe^aiute  oflimUatiofUt  if  either 
of  such  defences  has  been  interposed. 
Mien  V.  MapeSf  633 

6.  Where  a  defendant  in  actual  custody 
upon  a  capi<u  ad  retpondendum,  em- 
ploys an  attorney  to  defend  the  ac- 
tion, service  of  the  declaration  upon 
the  attorney  is  a  good  servioe,  and  it 
is  not  necessary  that  a  copy  should  be 
delivered  to  the  defendant  in  person, 
or  to  the  sheriff  or  keeper  of  the  jail 
Thomas  v.  Curtis,  675 

6*  Nor  is  the  defendant  entitled  to  be 
disdiargrd  from  imprisonment,  if  the 
declaration  in  sueh  case  be  delivered 
to  the  attorney  absolutely,  id 

7.  Where  a  defendant,  aiUr  a  demur- 
rer, serves  an  amended  plea  as  of 
course,  the  plaintiff  is  not  bound  to 
accept  it  unless  it  is  accompanied 
with  an  affidavit  as  requiicd  by  the 
23d  rule  of  this  court ;  if,  however, 
the  plaintiff's  attorney  does  not  re- 
turn the  plea,  or  in  some  other  way 
apprise  tbe  defendant  that  it  will  not 
be  regarded  as  sufficient,  he  waives 
the  objection,  and  the  subsequent  en 
try  of  the*  defendant's  default  for  not 
jouing  in  demurrer  will  be  irregular. 
City  ^Buffalo  v.  Scranton.         676 

6.  Where  a  suit  was  commenced  by  the 
filing  and  service  of  a  declaration 
against  the  maker  and  endorser  of  a 
promissory  note,  and  the  declaration 
was  served  upon  the  endorser  alone, 
who  appeared  in  due  time  and  put  in 
a  plea  of  the  general  issue,  entitling 
it  however  as  though  he  had  been 
sued  alone,  not  saying  impleaded  with  j 
4rc.,  and  the  plaintiff's  attorney,  with 
knowledge  that  it  was  intended  as  a 
plea  in  tiie  cause,  aAer  retaining  the 
plea  seven  days,  treated  it  as  a  nulli- 
ty, and  entered  the  defendant's  de. 
fault :  it  was  held,  that  the  default, 
was  irregular,  it  being  the  duty  of 


the  plaiatiff't  attooMy  to  return  the 
plea  or  aMiriae  the  deifendant  that  it 
was  not  regawLed  as  tiifficaeAt.  Samis 
V.  Bullochy  680 

9.  Where  an  attorney  has  not  an  ttgent 
at  the  places  required  by  the  rules 
for  the  receipt  of  paper*,  and  a  paper 
is  put  into  the  post  office  directed  to 
him,  the  day  the  paper  is  nutiled,9a4 
not  when  it  is  received,  is  the  day-of 
service.    Smith  v.  JOurkee^  6S4 

10.  The  serviee  of  a  declaration  on  a 
defendant  in  a  suit  commenced  by  the 
filing  and  service  of  a  declaration,  is 
not  a  violation  of  the  statute,  forbid- 
ding tbe  service  of  civil  process  on  an 
elector  during  the  time  appointed  Ibr 
the  election  of  stale  and  eonnty  offi- 
cers.   Corliss  Y,  Holmi9ty  661 

See  Actions  in  Gensraz.. 

AlOCNDlIXNTS. 

Bail. 

CouBT  ro&  GosuutcTioN  or  Ea- 

aoBS. 
Ejbctmbut,  fL 

JUDOMBNT. 

Judgment  as  in  CAsaopNoiN-tviT. 
Rbplbvin. 

USOBT. 


PRmCIPAL  AND  AGSNT. 

1.  A  contract  of  sale  by  a  factor  or 
agent,  entrusted  with  goods  for  the 
purpose  of  sale,  is  valid,  and  will 
protect  a  purchaser  against  the  prtn- 
ctpai,although  no  money  is  advanced, 
or  negotiable  instrument  or  other  obH- 
gation  given  at  the  time  of  the  contract; 
it  is  enough  if  an  obligation  be  subse- 
quently entered  into  on  the  faith  of 
the  contract,  at  any  time  whilst  it  re- 
mains unresciaded  ;  It  was  accord- 
ingly held  in  this  case,  that  the  sub. 
sequent  endorsements  of  promissory 
notes,  and  in  anticipation  of  whien 
the  property  was  traaafexred,  gave 
effect  to  the  contract-  Jennings  v. 
MerrUl.  9 

2.  A  release  executed  by  an  attorney  in 
his  own  name,  and  not  in  the  name  of 
his  principal  by  himself  as  attorney, 
is  not  obligatory  upon  the  principal ; 
and  parol  proof  is  inadmissible  to 
show  an  adoptioa  of  the  act,  by  the 
principal  receivins  the  consideration 
of  the  release.     Tvells  v.  Evans,  251 

3.  It  Hems  J  however,  that  though  the 
acceptance  of  the  consideration  by  the 
principal  may  not  be  shown  to  give 
validity  to  the  release,  yet  that  evi- 
dence of  the  receipt  oSf  the  money  is 
admissible  to  show  payment  in  wioie 
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7.  Payment  in  a  check  on  a  bank  is  not 
good ;  money  or  its  equivalent  mast 
be  paid.  id. 

REPLEVIN. 

1.  In  rep/««ifi.  where  the  defendant  jas- 
tified  the  taking  as  a  distress  for  rent 
in  arrear  in  the  form  of  a  plea  in  h«t, 
concluding  with  a  prayer  of  judgment 
and  for  a  return  of  the  goods,  the  plea 
differing  from  a  cogwizanct  only  in  its 
commencement;  and  the  defendant 
treated  the  plea  as  a  cognizance  and 
put  in  thru  pleas  in  answer  thereto, 
and  the  defendant  moved  to  strike  out 
the  pleas  of  the  plaintiff  on  the  ground 
that  but  on^  annoer  could  be  put  in  to 
such  plea,  and  that  by  way  of  repli- 
cafton—the  motion  was  denied,  the 
court  holding  that  the  defendant  hav- 
ing committed  the  first  fault,  had  no 
right  to  complain.  McPherson  v. 
Melhinch,  671 

2.  Whtther  a  justification  pleaded  in 
the  above  form,  instead  of  by  avowry 
or  cognizanci.  would  be  bad  on  de- 
murreri  querif  id. 

8.  In  replevin,  the  b&nd  to  the  sheriff 
Must  be'  eiefcuted  by  two  eurstia. 
Where  there  is  but  one  mrety,  the  de- 
fendant may  move  to  set  aside  the 
^Proceedings,  and  is  not  bound  to  ex- 
cept. The  plaintiff^  hotveVer,  on  pay- 
•m^nt  of  costs,  will  be  allowed  to 
amend*  by  filing  a  new  bond  with 
sureties^  and  the  sureties  justifying. 
Wkalimg  V.  Skalu,  673 


See  CoKTBACTs>  7. 

RIVERS. 
'  See  Bebd. 

SALE  OF  CHATTELS. 

L  An  auctioneer  who  sells  stolen  goods 
is  liable  to  tbe  owner  in  an  actfon  of 
trover,  notwithstanding  that  the  goods 
11  ere  sold,  and  the  proceeds  paid  over 
to  the  ihiei  without  notice  of  the  felo- 
ny.   Hoffman  v.  Carow^  21 

2.  The  exception  of  sales  in  market 
overt  which  prevails  in  England  is 
not  recognized  here.  id 

8.  Where  a  contract  is  made  for  tie  sale 
of  aa  article  of  merchandize  at  a  sti- 
pulated price,  although  the  contract 
oe  void  under  the  statute  of  iVauds, 
the  price  ^g^td.  upon  may  be  reco- 


4.  Subsequent  acceptance  in  whole  or 
in  part  of  the  article  agreed  to  be 
sold,  renders  the  contract  valid ; 
though  it  seems  it  is  not  so  as  to  the 
payment  of  earnest  money.  id 

5.  Although  by  the  terms  of  a  contract 
an  article  agreed  to  be  delivered  is  to 
be  of  a  merchantable  qualiiy,  still  if 
an  inferior  article  be  delivered  and 
accepted,  the  purchaser  when  called 
upon  for  payment  is  not  entitled  to  a 
reduction  from  the  contract  price>  on 
the  ground  of  the  inferior  quality  of 
the  artiele ;  he  must  refuse  to  accept 
it;  or  if  its  inferiority  be  subsequently 
discovered,  he  must  return  it,  or  re- 
quire the  purchaser  to  take  it  back. 

id 

6.  Where  goods  are  obtained  by  a  pur^ 
chaser  by  false  representations  as  to 
his  ability  to  pay>  and  by  suppressing 
the  truth,  the  vendor  may  rescind  the 
sale,  and  after  demand  and  refotal 
bring  an  action  of  trover  against  a 
sheriff  who  has  levied  upon  the  goods 
by  Tirtoe  of  an  execution  against  the 
purchaser.    Hitchcock  v.  Covill,  167 

7.  U  seems,  that  where  goods  are  or*' 
dered  by  the  purchaser  to  be  sent  to 
a  particular  place,  and  the  course  of 
business  at  such  place  is  for  the 
warehouse-fiian  to  keep  them  until 
called  for  or  ordered  on  by  the  own* 
er,  the  transitus  is  ended,  and  conse- 
quently the  tight  of  stoppage  is  ter- 
minated, id 


8.  It  is  no  answer  to  the  action  that  the 
daim  was  originally  placed  upon  the 
right  of  stoppage  in  transitu^  if  sub- 
sequently and  before  the  sale  a  gen<- 
ral  demand  was  made ;  and  especially 
where  the  sheriff  took  an  indemnity. 


9.  Where  the  oumer  of  personal  pro- 
perty has  not  conferred  upon  the 
vendor  the  apparent  right  qf  property 
or  right  of  disposal  ^sl  purchaser  is  not 
protected  against  the  claims  of  the 
oiirner,  though  such  purchaser  acquire 
the  property  for  a  fair  and  valoable 
consideration,  in  the  usual  course  of 
trade,  without  notice  of  any  conflict- 
ing claim  or  of  suspicious  circum- 
stances, calculated  to  awaken  inquiry, 
or  put  him  on  his  guards  And  it  was 
accordingly  held,  in  this  case,  that 
the  purchaser  of  a  part  of  a  airgo  of 
a  vessel  was  nut  protected  |i  gainst  the 
claims  of  the  real  owner,  although 
the  purchase  was  made  under  a  6u/ 
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4.  In  slander f  a  plaintiff  may  in  the 
Bame  count  charf  e  words  not  actiona-,. 
ble  in  themselves,  in  aggravation  of) 
damages ;  and  in  such  case  the  de 
fendaat  is  not  at  liberty  to  demur  to 
some  of  the  words  and  take  issue  up- 
on the  others.    Dioyt  v.  Tanner,  190 

5.  It  is  not  a  nnijoinder  of  causes  of  ac- 
tion to  charge  in  the  same  eount 
wQtds  im^tine  to  the  plaifttiff,  that 
he  had  counterfeit  MHt  in  his  posses- 
sion  with:  intent  to  pass  tlie  same,  and 
that  lie  had  in  his  possession  pmes 
in  the  similitudv  of  bank  bills,  witb 
intent)  &e.         .  -  id 

6.  Where  in  an  action  of  slander  the 
plaintiff  alleges  special  dam9.ge  in 
consequence  of  reports  of  the  exists 
enee  of  facts  sueh  as  are  alleged  to 
have  be^n  imputed  to  the  plaintiff  by 
the  defendant,  to  entitle  him  to  give 
evidence  of  such  special  damagei  the 
plaintiff  is  bound  to  prove  thatitwms, 
the  consequence  of  the  defendant's 
slander.    Hastinf^s  v.  Palmer,      !l2b 

STREETS. 

1.  P^of  of  aetval  possession  of  a  lot 
adjoining  a  street,  shows  a  construc- 
tive title  in  the  occupant  to  the  soil 
usque  Jilum  via .  WUioughby  ▼ .  JenkSj 

96 


6.  In  street,  cases,  where  money  is 
a  wiurded  to  the  estate  of  a  person  de- 
ceased^  it  is  not  necessary  on  an  ap- 
plication to  the  court  by  the  versons 
entitled  to  such  estate  for  an  order  (hat 
the  money  be  paid  over,  to  show  a 
publication  of  notice  of  such  applica- 
tion ia  a  public  newspaper ;  it  is  oth- 
erwise, however,  where  the  money  is 
awarded  to  oumers  unknown.  In  the 
matter  of  jSrt  street,  N.  T.  fcS 

7.  In  the  latter  case  also  security  for 
reiunding  the  money  on  the  happen- 
ing of  certain  events,  will  be  required ; 
but  not  in  tb«  former.  id 

See  Highways,  1,  2,  3,  4. 

SUMMARY  PROCEEDmGS  TO 
OBTAIN  POSSESSION  OP  LAND. 

1.  Under  the  statute  fenthorising  tiftn- 
wary  proc«dinge  against  a  person 
holding  over  nd  continuing  in  pos- 
session of  real  estate  sold  by  virtue  of 
an  execution  against  him,  proceed- 
ings laay  be  had  against  the  servant 
ot  agent  of  the  debtor,  or  against  a 
third  person  who  has  entered  into 
possession  under  tide  derived  from 
the  debtor  subsequant  to  the  attaching 
of  the  lien  of  the  judgment  under 
which  the  property  was  sold.  Al- 
lenheck  v.  Garn$r,  22 


2.  But  to  give  such  title,  the  street  mast 
have  been  accepted  by  the  public  as 
such;  although  dedicated,  if  not  ac 
eepted,  it  remains  the  property  of  thtf 
original  proprietor,  subject  to  the 
easement  or  right  of  way  of  the  pur- 
chasers  of  lots  adjoining  the  street,  id 

3.  Until  a  fined  cor^rmation  of  a  report 
of  commissioners  of  estimate  and  as* 
eessmcnt  in  the  laying  out  or  widen- 
ing of  streets,  individuals  whose  pro- 
perty jf^  contemplated  to  be  taken, 
do  not  acquire  ^lUJ  vested  rights  in  re- 
spect to  the  davkogee  assassed .  In  the 
matter  of  Anthony  street,  N.  Y,   618 

4.  The  corporation  who  set  the  pro 
ceedings  on  foot  may,  by  leave  of  the 
court|  discontinue  them  at  any  time 
before  the  final  confirmation  of  the 
report ;  and  they  may  do  so  if  there- 
port  has  been  sent  rack  to  tne  com- 
missioners for  review  in  one  or  two 
particulars,  although  approved  by 
the  court  in  most  respects.  td 

5.  On  4  motion  by  the  corporatloh  for 
leave  to  discontinae,  afidavits  show- 
ing the  i7h/>oHcy  and  injustice  of 
granting  the  mottori  are  Inadmissibre. 

id 


2.  To  justify  a  warrant  against  such 
third  person^  the  fhct  that  he  entered 
under  title  so  stsbeequently  acquired 
must  be  distinctly  alleged,  or  the  eoa- 
vietion  will  be  quashed.  id 

See   LAKDLOilD   AKt>  TENAKt. 

SURROGATES'  ORDERS. 

1.  A  deed  where  a  sale  is  had  under  a 
surrogate's  order,  omitting  to  set  forth 
at  large  the  order  of  sale  made  by  the 
surrogate,  is  inoperative  at  law  until 
confirmed  by  the  chancellor  ;  it  need 
not  be  literally  recited,  but  every  sub- 
stantial part  of  it  should  be  set  forth. 
jttkine  y .  Kinnan,  241 

2.  Where  measures  are  authorized  by 
statute  in  derogation  of  the  common 
law  by  which  the-titla  to  land  of  one 
is  to  be  divested,  and  transferred  to 
another,  every  requisite  having  the 
semblance  of  benefit  to  the  former 

J    must  bo  strictly  complied  with.        td 

3.  So.  where  the  interest  of  a  patty  is 
to  De  affected  by  an  order  which  is 
required  hj  statute  to  be  drawn  up  in 
a  specified  form,  the  requirement  must 
be  exactly  pursued,  or  the  order  is 
voia.  -w 
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